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applicability and legal effect, most of which 
are keyed to and codified in the Code of 
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50 titles pursuant to 44-U.S.C. 1510. 
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OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 335 


Merit Promotion Program 


AGENCY: Office of Personnel 
Management. 


ACTION: Interim rulemaking with request 
for comments. 





SUMMARY: The Office of Personnel 
Management (OPM) is issuing interim 
regulations to continue existing 
requirements under which agencies 
conduct merit promotion and internal 
placement programs in the competitive 
service. At present, these requirements 
are in provisionally retained chapter 
335 of the former Federal Personnel 
Manual and related issuances. Adoption 
of this interim rule will prevent a lapse 
in Governmentwide requirements when 
chapter 335 expires on December 31, 
1994. 


DATES: Interim rules effective on January 
1, 1995. Comments must be submitted 
on or before February 27, 1995. 


ADDRESSES: Send or deliver written 
comments to Leonard R. Klein, 
Associate Director for Career Entry, 
Office of Personnel Management, Room 
6F08, 1900 E Street, NW., Washington, 
DC 20415. 


FOR FURTHER (NFORMATION CONTACT: 
Lee Edwards on 202-606-0830, TDD 
202-606—0023, or FAX 202-606-2329. 


SUPPLEMENTARY INFORMATION: Agencies 
are authorized by 5 CFR § 335.103 to 
promote competitive service employees 
to positions for which the agency has 
adopted and is administering a program 
designed to insure a systematic means 
of selection for promotion according to 
merit. The promotion program must 
conform with the standards and 
requirements of the Office of Personnel 
Management (OPM), which currently 
are in provisionally retained chapter 


335 of the former Federal Personnel 
Manual (FPM). 


OPM abolished the FPM in December 
1993 as recommended by the National 
Performance Review. FPM chapter 335 
was kept temporarily through December 
31, 1994, to enable OPM to incorporate 
promotion and internal placement 
requirements in the CFR. 


OPM is adopting in 5 CFR § 335.103 
the existing promotion program 
requirements in FPM chapter 335, 
sections 1—4, 1-5, and 1-6, amended by 
FPM Letter 335—16 dated November 18, 
1991, and FPM Provisional Notice 335- 
1 dated July 20, 1994. We made 
conforming changes to reflect final rules 
on time-limited promotions that 
replaced authority for temporary and 
term promotions (58 FR 59345, 
November 9, 1993). We also made 
editorial clarifications, such as 
recognizing the longstanding practice of 
allowing career ladder promotions of 
individuals appointed under direct hire 
and noncompetitive appointments or 
conversions. 


Incorporating these existing 
requirements in part 335 will provide 
continued authority for agency merit 
promotion and internal placement 
programs and insure that agency 
programs continue to operate under the 
same set of Governmentwide 
requirements. However, OPM is 
continuing to review these requirements 
for possible revisions that would enable 
agencies to conduct programs more 
efficiently and fairly. 


Waiver of Notice of Proposed 
Rulemaking and Delay in Effective Date 


Pursuant to 5 U.S.C. 553{b){3){B), I 
find that good cause exists for waiving 
the general notice of proposed 
rulemaking. Also, pursuant to 5 U.S.C. 
553(d)(3), 1 find that good cause exists 
to make this amendment effective in 
less than 30 days. This regulation is 
effective immediately to continue 
existing longstanding rules from the 
Federal Personnel Manual under which 
agencies are authorized to administer 
internal selection programs based on 
merit. It would be contrary to the public 
interest to allow these Governmentwide 
rules to expire when the Manual expires 
on December 31, 1994. The delay in the 
effective date is being waived to prevent 
any lapse in coverage of these rules. 


Regulatory Flexibility Act 


I certify that this regulation will not 
have a significant economic impact on 
a substantial number of small entities 
because it pertains only to Federal 
employees and agencies. 


List of Subjects in 5 CFR Part 335 
Government employees. 


U.S. Office of Personnel Management. 
James B. King, 
Director. 

Accordingly, OPM is amending part 
335 of title 5, Code of Federal 
Regulations, as follows: 


PART 335—PROMOTION AND 
INTERNAL PLACEMENT 


1. The authority citation for part 335 
is revised to read as follows: 


Authority: 5 U.S.C. 3301, 3302, 3329, and 
E.O. 10577 (3 CFR 1954-58 Comp.., p. 218). 


2. Section 335.103 is revised to read 
as follows: 


§ 335.103 Agency promotion programs. 

(a) Merit promotion plans. Except as 
otherwise specifically authorized by 
OPM, an agency may make promotions 
under § 335.102 of this part only to 
positions for which the agency has 
adopted and is administering a program 
designed to insure a systematic means 
of selection for promotion according to 
merit. These programs shall conform to 
the requirements of this section. 

(b) Merit promotion requirements. (1) 
Requirement 1. Each agency must 
establish procedures for promoting 
employees which are based on merit 
and are available in writing to 
candidates. Agencies must list 
appropriate exceptions, including those 
required by law or regulation, as 
specified in paragraph (c) of this 
section. Actions under a promotion 
plan—whether identification, 
qualification, evaluation, or selection of 
candidates—shall be made without 
regard to political, religious, or labor 
organization affiliation or nonaffiliation, 
marital status, race, color, sex, national 
origin, nondisqualifying physical 
handicap, or age, and shall be based 
solely on job-related criteria. 

(2) Requirement 2. Areas of 
consideration must be sufficiently broad 
to ensure the availability of high quality 
candidates, taking into account the 
nature and level of the positions 
covered. Agencies must also ensure that 
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employees within the area of 
consideration who are absent for 
legitimate reason, e.g., on detail, on 
leave, at training courses, in the military 
service, or serving in public 
international organizations or on 
Intergovernmental Personnel Act 
assignments, receive appropriate 
consideration for promotion. 

(3) Requirement 3. To be eligible for 
promotion or placement, candidates 
must meet the minimum qualification 
standards prescribed by the Office of 
Personnel Management (OPM). Methods 
of evaluation for promotion and 
placement, and selection for training 
which leads to promotion, must be 
consistent with instructions in part 300, 
subpart A, of this chapter. Due weight 
shall be given to performance appraisals 
and incentive awards. 

(4) Requirement 4. Selection 
procedures will provide for 
management's right to select or not 
select from among a group of best 
qualified candidates. They will also 
provide for management’s right to select 
from other appropriate sources, such as 
reemployment priority lists, 
reinstatement, transfer, handicapped, or 
Veteran Readjustment Act eligibles or 
those within reach on an appropriate 
OPM certificate. In deciding which 
source or sources to use, agencies have 
an obligation to determine which is 
most likely to best meet the agency 

. mission objectives, contribute fresh 
ideas and new viewpoints, and meet the 
agency’s affirmative action goals. 

(5) Requirement 5. Administration of 
the promotion system will include 
recordkeeping and the provision of 
necessary information to employees and 
the public, ensuring that individuals’ 
rights to privacy are protected. Each 
agency must maintain a temporary 
record of each promotion sufficient to 
allow reconstruction of the promotion 
action, including documentation on 
how candidates were rated and ranked. 
These records may be destroyed after 2 
years or after the program has been 
formally evaluated by OPM (whichever 
comes first) if the time limit for 
grievance has lapsed before the 
anniversary date. 

(c) Covered personnel actions. 

(1) Competitive actions. Except as 
provided in paragraphs (c)(2) and (3) of 
this section, competitive procedures in 
agency promotion plans apply to all 
promotions under § 335.102 of this part 
and to the following actions: 

(i) Time-limited promotions under 
§ 335.102(f)— of this part for more than 
120 days to higher graded positions 
(prior service during the preceding 12 
months under noncompetitive time- 
limited promotions and noncompetitive 


details to higher graded positions counts 
toward the 120-day total). A temporary 
promotion may be made permanent 
without further competition provided 
the temporary promotion was originally 
made under competitive procedures and 
the fact that might lead to a permanent 
promotion was made known to all 
potential candidates; 

(ii) Details for more than 120 days to 
a higher grade position or to a position 
with higher promotion potential (prior 
service during the preceding 12 months 
under noncompetitive details to higher 
graded positions and noncompetitive 
time-limited promotions counts toward - 
the 120-day total); 

(iii) Selection for training which is 
part of an authorized training 
agreement, part of a promotion program, 
or required before an employee may be 
considered for a promotion as specified 
in § 410.302 of this chapter; 

(iv) Reassignment.or demotion to a 
position with more promotion potential 
than a position previously held on a 
permanent basis in the competitive 
service (except as permitted by 
reduction-in-force regulations); 

(v) Transfer to a position at a higher 
grade or with more promotion potential 
than a position previously held on a 
permanent basis in the competitive 
service; and 

(vi) Reinstatement to a permanent or 
temporary position at a higher grade or 
with more promotion potential than a 
position previously held on a 
permanent basis in the competitive 
service. 

(2) Noncompetitive actions. 
Competitive procedures do not apply to: 

(i) A promotion resulting from the 
upgrading of a position without 
significant change in the duties and 
responsibilities due to issuance of a new 
classification standard or the correction 
of an initial classification error; and 

(ii) A position change permitted by 
reduction-in-force procedures in part 
351 of this chapter. 

(3) Discretionary actions. Agencies 
may at their discretion except the 
following actions from competitive 
procedures of this section: 

(i) A promotion without current 
competition of an employee who was 
appointed in the competitive from a 
civil service register, by direct hire, by 
noncompetitive appointment or 
noncompetitive conversion, or under 
competitive promotion procedures for 
an assignment intended to prepare the 
employee for the position being filled 
(the intent must be made a matter of 
record and career ladders must be 
documented in the promotion plan); 

(ii) A promotion resulting from an 
employee’s position being classified at a 


higher grade because of additional 
duties and responsibilies; 

(iii) A temporary promotion, or detail 
to a higher grade position or a position 
with known promotion potential, of 120 
days or less; 

(iv) Promotion to a grade previously 
held on a permanent basis in the 
competitive service (or in another merit 
system with which OPM has an 
interchange agreement approved under 
§ 6.7 of this chapter) from which an 
employee was separated or demoted for 
other than performance or conduct 
reasons; 

(v) Promotion, reassignment, 
demotion, transfer, reinstatement, or 
detail to a position having promotion 
potential no greater than the potential of 
a position an employee currently holds 
or previously held on a permanent basis 
in the competitive service (or in another 
merit system with which OPM has an 
interchange agreement approved under 
§ 6.7 of this chapter) and did not lose 
because of performance or conduct 
reasons; and 

(vi) Consideration of a candidate not 
given proper consideration in a 
competitive promotion action. 

(d) Grievances. Employees have the 
right to file a complaint relating to a 
promotion action. Such complaints 
shall be resolved under appropriate 
grievance procedures. The standards for 
adjudicating complaints are set forth in 
part 300, subpart A, of this chapter. 
While the procedures used by an agency 
to identify and rank qualified 
candidates may be proper subjects for 
formal complaints or grievances, 
nonselection from among a group of 
properly ranked and certified 
candidates is not an appropriate basis 
for a formal complaint or grievance. 
There is no right of appeal of OPM, but 
OPM may conduct investigations of 
substantial violations of OPM 
requirements. 


{FR Doc. 94-32000 Filed 12-28-94; 8:45 am] 
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Absence and Leave; Voluntary Leave 
Transfer and Voluntary Leave Bank 
Programs 


AGENCY: Office of Personnel 
Management. 


ACTION: Final rule. 





SUMMARY: The Office of Personnel 
Management is issuing final rules to 
enable agencies to administer 
permanent voluntary leave transfer and 
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leave bank programs and to make 
certain other changes required by the 
Federal Employees Leave Sharing 
Amendments Act of 1993. 

EFFECTIVE DATE: January 30, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Bruce W. Valoris, (202) 606-2858. 
SUPPLEMENTARY INFORMATION: On 
January 31, 1994, the Office of 
Personnel Management (OPM) issued 
interim rules implementing the Federal 
Employees Leave Sharing Amendments 
Act of 1993 (Public Law 103-103, 

. October 8, 1993) (the Act). Agencies 
were required to implement the interim 
rules no later than February 5, 1994. 
The 60-day comment period ended on 
April 1, 1994. OPM received comments 
from 11 agencies. One agency supported 
the interim regulations as written. A 
summary of the other comments and a 
description of the revisions in the 
interim regulations follow. 


Requirement to Permit Leave Transfer 


The interim regulations require each 
agency, including leave bank agencies, 
to permit employees to donate annual 
leave directly to other employees 
experiencing medical emergencies 
through leave transfer. OPM made this 
change based on the statutory 

. requirements of the Federal Employees 
Leave Sharing Amendments Act of 
1993. Previously, the law allowed an 
agency to have either one or more leave 
banks or a leave transfer program, but 
not both. One agency questioned 
whether OPM interpreted the Act 
correctly by requiring agencies with 
leave banks to operate separate leave 
transfer programs. The agency requested 
that OPM review the new law to 
determine if there is agency discretion 
in this. matter. 

OPM has determined that agencies 
with leave banks do not have such 
discretion. Section 5{a)(1) of the Act 
amended 5 U.S.C. 6373 to require that 
OPM prescribe regulations under which 
an employee participating in a leave 
bank program may make or receive 
donations of leave under the leave 
transfer program. To comply with this 
statutory provision, each agency is 
required to establish leave transfer 
procedures that meet the requirements 
established by law and OPM 
regulations. 


Qualifying to Become a Leave Recipient 


To make it easier to qualify as a leave 
recipient, the Act provided that an 
agency may not consider any leave 
advanced to an employee when 
determining whether a medical 
emergency is likely to result in a 
substantial loss of income. The interim 


regulations reflected this change by 
requiring that advanced leave be 
disregarded as “‘available paid leave.” 
Two agencies expressed strong support 
for this statutory change. 

The interim regulations also reduced 
from 80 to 24 the number of hours of 
unpaid absence that constitutes a 
“substantial loss of income”’ for a full- 
time employee. Before approving an 
application for a full-time employee to 
become a leave recipient, an agency 
must determine that the absence from 
duty without paid leave (excluding 
advanced leave) is, or is expected to be, 
at least 24 hours. Prior to the interim 
regulations, a full-time employee’s 
absence from duty without available 
paid leave must have been, or have been 
expected to be, at least 80 hours. Eight 
agencies did not support this change, 
and one agency supported it. Two of the 
eight agencies that opposed the change 
to 24 hours suggested a compromise of 
40 hours. 

The eight agencies generally 
expressed concern that lowering the 
threshold for determining ‘substantial 
loss of income”’ would make it too easy 
to qualify as a leave recipient. They 
believed the change was unnecessary 
and would promote increased leave use 
and abuse because employees would no 
longer have an incentive to conserve 
their accrued leave. In addition, the 
agencies feared that lowering the 
threshold would discourage donations 
of leave, change the character of the 
already successful leave sharing 
program, and generally be detrimental 
to preserving the viability of the ieave 
sharing and leave bank programs. 

One agency noted that lowering the 
threshold from 80 to 24 hours would 
result in additional demands for leave 
from the leave banks. The agency 
asserted that a major decline in a leave 
bank’s balanced would cause a 
deterioration in benefits for all 
members. Another agency was 
concerned that the change to 24 hours 
would undermine a program designed 
to deal with catastrophic situations, 
which now may be turned into a leave 
supplement program for routine short- 
term illnesses. An agency maintained 
that the leave sharing program was 
enacted to assist employees in dealing 
with significant hardships rather than 
minor inconveniences. 

One agency commented that the 
change to 24 hours was not mandated 
by any legislative language, 
congressional finding, or evidence of a- 
need to reduce the original 80-hour 
requirement. Another agency pointed 
out that OPM had not mentioned a need 
to make this change in its April 30, 
1993, final report to Congress on the 


leave sharing program. The agency 
requested OPM to provide insight as to 


why the reduction from 80 hours was 
made as well as the rationale for the 
selection of 24 hours. Agencies also 
raised concerns about increased costs to 
administer the program. Since many 
more employees could potentially meet 
the new “substantial loss of income” 
threshold for short-term illnesses 
throughout the leave year, there would 
be frequent movements in and out of the 
leave sharing program. 

As a result of these comments, OPM 
recently contacted several of the 
agencies that commented on the interim 
regulations. We informally surveyed the 
agencies to learn about their experiences 
in applying the 24-hour threshold. (The 
interim regulations have been in effect 
since January 31, 1994.) While several of 
the agencies contacted continue to 
oppose the change, in no case has a 
leave transfer or leave bank program 
been adversely affected. OPM continues 
to believe the 24-hour threshold 
constitutes a substantial loss of income. 
Further, we do not believe that the 
agencies’ fears of increased 
administrative costs and increased use 
of the leave sharing program are good 
justifications for changing the required 
time period for unpaid absence back to 
80 hours. In addition, on July 11, 1994, 
the President issued a directive to heads 
of agencies to encourage and support 
the expansion of family-friendly work 
arrangements and to identify barriers to 
implementing family-friendly work 
arrangements. We believe that changing 
the threshold back to 80 hours would 
indeed create a barrier to family-friendly 
work arrangements. Such an action is 
clearly not consistent with the 
President's directive. 

Two agencies suggested that any 
change in the “substantial loss of 
income” threshold for full-time 
employees should result in a 
corresponding change for part-time 
employees. Under the interim rule, 
before a part-time employee can be 
qualified to become a leave recipient, he 
or she is expected to experience an 
unpaid absence from duty that is (or is 
expected to be) equal to the average 
number of hours of work in the 
employee’s biweekly scheduled tour of 
duty. In many cases, this resulted in 
more hours of unpaid absence than the 
24-hours requirement for a full-time - 
employee. OPM agrees with this 
suggestion. In the final rule, a 
“substantial loss of income” for a part- 
time employee or an employee with an 
uncommon tour of duty, requires that 
the number of hours without available 
paid leave must be equal to at least 30 
percent of the average number of hours 
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of work in the employee’s biweekly 
scheduled tour of duty. (See 5 CFR 
630.903 and 630.1002.) 


Prorating Contributions of Donated 
Leave for Part-time Employees 


One agency commented that it did not 
believe a part-time employee should 
have to contribute as much annual leave 
as a full-time employee to join a leave 
bank. However, the statute makes no 
distinction between full-time and part- 
time employees for this purpose, and 
the statutory requirement cannot be 
modified by regulation. (See 5 U.S.C. 
6366(b)(1).) 


Agency’s Waiver Authority to Accept 
Donations of Leave 


One agency expressed concern/about 
the possible consequences of 
eliminating the phrase “in unusual 
circumstances” in 5 CFR 630.908(c) and 
630.105(c), since it provides agencies 
unrestricted authority to waive the 
limitations on the amount of annual 
leave a leave donor may donate in a 
leave year. The agency was concerned 
that this change might result in 
donations of leave that would otherwise 
be subject to forfeiture and thereby 
increase the cost of the program in a 
manner inconsistent with the intent of 
Congress. OPM believes the elimination 
of the phrase “in unusual 
circumstances” is consistent with the 
original statutory language that was 
unchanged by the Act. (See 5 U.S.C. 
6334(b)(3) and 6335(c).) It is not OPM’s 
intent to encourage agencies to accept 
donations of leave that would otherwise ~ 
be subject to forfeiture. Waivers should 
continue to be granted on a case-by-case 
basis. The statutory and regulatory 
requirements to document all such 
waivers (in writing) should provide 
adequate protection against abuse. 


‘*Set-Aside” Leave Accounts 


Two agencies expressed 
disappointment that the new law 
retained the separate (“‘set-aside”’) leave 
account provision for leave earned 
while an employee is using shared 
leave. OPM supported abolishing the 
requirement for separate accounts in its 
April 30, 1993, report to Congress. 
However, the change was not enacted. 
Both of these agencies requested OPM to 
consider seeking future legislative 
action that would eliminate these 
accounts. 

One agency asked if leave in an 
employee's “set aside” sick leave and 
“set aside” annual leave account 
transfers automatically to the 
employee’s regular sick leave and 
regular annual leave account or whether 
the employee has to elect to have it 


transferred. When the conditions set 
forth in 5 CFR 630.907(c) or 630.1008(c) 
exist, the leave is transferred 
automatically to the employee’s regular 
leave accounts. The regulations do not 
require that the employee make an 
election or request the transfer. 

The same agency asked whether leave 
transferred from the employee’s “set 
aside”’ account to his or her regular 
account could be used for purposes 
other than an employee’s ongoing 
medical emergency. Another agency 
questioned whether sick or annual leave 
in an approved leave recipient’s “set 
aside” account may be used in 
connection with a family member’s 
medical emergency if that employee had 
exhausted shared leave. The same 
agency asked whether an employee 
could use “‘set aside” sick leave for 
personal medical reasons. Under 5 CFR 
630.908(c) and 630.1008(c), leave in an 
employee’s “‘set-aside” leave accounts 
may not be transferred for use until the 
medical emergency terminates or the 
employee has exhausted all donated 
leave. However, once.the leave is 
transferred into the employee’s regular 
leave accounts, it is the employee’s 
accrued leave (not shared leave) and can 
be used as any other annual or sick 
leave. 

An agency asked whether leave 
transferred from a leave recipient’s ‘‘set- 
aside”’ accounts to his or her ‘‘regular”’ 
leave accounts must be completely 
exhausted before the employee is 
permitted to use additional shared leave 
that becomes available. Since this leave 
is available to the employee as accrued 
leave in the employee’s regular leave 
account(s), the leave must be exhausted 
before shared leave may continue to be 
used. (See 5 CFR 630.909(b) and 
630.1009(b)). é 

An agency asked whether an 
employee’s “set-aside” leave account 
should be replenished when the 


‘employee returns to shared leave status 


after he or she uses a portion of the “‘set- 
aside”’ leave. Under 5 CFR 630.907(a) (1) 
and (2) and 630.1008(a) (1) and (2), “‘set- 
aside” leave accrual is limited to 40 
hours per medical emergency. Once the 
‘set-aside’ leave accounts reach the 
maximum of 40 hours, they may not be 
replenished even if the employee uses a 
portion of the leave in the “set-aside” 
accounts and then returns to a shared 
leave status for the same medical 
emergency. 


' Agency Administrative Matters 


Two agencies requested more 
regulatory guidance regarding the 
procedure an agency should follow to 
terminate an employee’s participation in 
the voluntary leave sharing program, 


particularly when the employee has 
been absent for so long a period as to 
adversely affect the agency or work unit 
mission. OPM believes the current 
regulations provide sufficient authority 
and discretion for agencies to terminate 
an employee’s participation as a leave 
recipient. Sections 630.910(a}(3) and - 
630.1010(a)(4) vest agencies with the 
authority to terminate the medical 
emergency of a leave recipient 
unilaterally when it determines a leave 
recipient is no longer affected by the 
medical emergency. Before terminating 
the medical emergency, the agency must 
give the leave recipient written notice 
and an opportunity to answer the 
notice. 

In all cases, the agency has a 
responsibility to monitor the status of 
the medical emergency affecting the 
leave recipient continually to ensure 
that the leave recipient continues to be 
affected by the medical emergency. (See 
5 CFR 630.910(b)). When an agency is 
uncertain whether an employee is 
experiencing (or continuing to 
experience) a legitimate medical 
emergency, the agency may require the 
recipient to provide appropriate medical 
documentation to ascertain the correct 
medical status of the affected 
individual. If necessary, the agency may 
require the employee or family member 
to be examined by one or more qualified 
physicians of the agency’s choosing. 
(The employee cannot be required to 
pay the expenses associated with 
obtaining medical documentation from 
more than one source.) 

An agency has the authority to deny 
an employee’s request to use-shared 
annual leave just as it may deny an 
émployee’s request to use other annual 
leave. Each agency must use the existing - 
regulatory authorities at its disposal to 
prevent abuse of the voluntary leave 
sharing and leave bank programs. OPM 
believes these are matters that are best 
handled on a case-by-case basis within 
the flexibility of policies developed by 
each agency rather than through 
additional regulation. 


Miscellaneous Technical and Editorial 
Comments 


Under 5 U.S.C. 6369, procedures must 
be established for restoring to the leave 
bank any transferred leave remaining to 
the credit of a leave recipient after the 
medical emergency terminates. One 
agency questioned whether leave banks 
are required under 5 CFR 630.1013 to 
restore unused donated leave to 
individual leave donors if that leave had 
been donated by employees under a 
leave transfer program. The same agency 
asked whether procedures could be 
established that would permit the leave 
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bank to keep all such remaining unused 
leave. If not, the agency questioned 
whether procedures could be 
established to permit leave banks to 
keep donated leave that cannot be 
restored under 5 CFR 630.911. 

Section 6369 of title 5, United States 
Code, is included in subchapter IV 
(Voluntary Leave Bank Program) of 
chapter 63 and relates to leave 
transferred from a leave bank. Leave 
that is donated by an individual donor 
via the voluntary leave transfer program 
and not used must, to the extent 
possible, be restored to the leave donor’s 
account (or, at the election of the leave 
donor, to another leave recipient). 
Unused leave donated under subchapter 
III (Voluntary Transfers of Leave) may 
not be credited to or appropriated by a 
leave bank. (See 5 U.S.C. 6336.) Only 
unused leave drawn from a leave bank 
is to be restored to that leave bank. 

An agency asked whether it could 
permit an employee to continue to use 
donated leave for the period of time 
needed to arrange and/or attend a 
funeral and settle other remaining 
matters in cases when a medical 
emergency results in a family member’s 
death. A medical emergency terminates 
at the end of the biweekly pay period in 
which the leave recipient is no longer 
affected by a medical emergency. (See 5 
CFR 630.910.) OPM believes an agency 
may permit leave recipients to use 
donated annual leave to arrange or 
attend the funeral of a family member 
because the employee is still “‘affected’”’ 
by the emergency. The agency should 
ensure that the shared leave is being 
used by the employee solely for 
activities specifically related to the 
medical emergency and resultant death 
of the family member. The medical 
emergency should be terminated 
promptly once these activities are 
completed. 

One agency asked whether the interim 
rule that was effective on January 31, 
1994, applies to leave sharing cases that 
were approved prior to that date. The 
interim rule may not be applied 
retroactively prior to January 31, 1994. 
However, the interim rule must be 
applied to leave recipients participating 
in a leave sharing program on or after 
January 31, 1994. For example, effective 
on or after January 31, 1994, a leave 
recipient of a leave bank will also be 
eligible for leave donated under the 
agency’s voluntary leave transfer 
pregram. 

Finally, two agencies suggested 
technical or editorial changes to clarify 
or simplify language in 5 CFR 
630.907(c)(1), 630.1002, and 
630.1008(c)(1). OPM has modified the 
language in these sections of the final 


regulations. In addition, the final 
regulations define ‘available paid 
leave”’ to assist agencies in determining 
an employee’s eligibility for shared 
leave. (See 5 CFR 630.902 and 
630.1002.) Also, we have reduced the 
recordkeeping requirements in 

§§ 630.913 and 630.1012. 

For the convenience of the reader, 
OPM is publishing the complete text of 
the final voluntary leave transfer and 
leave bank program regulations. 


Technical Corrections 


_ This notice also contains two 
technical corrections. In the final 
regulations for uniform allowances, 
published in the Federal Register on 
August 25, 1994 (59 FR 43703), the 
authority citation for part 591 is 
removed and an authority citation for 
subpart A of part 591 is added. Also, in 
the final sick leave regulations 
published in the Federal Register on 
December 2, 1994 (59 FR 62266), the 
reference to paragraph (b) in 
§ 630.401(d) is removed and replaced by 
a reference to paragraph (c). 
Regulatory Flexibility Act 

I certify that these regulations will not 
have a significant economic impact on 
a substantial number of small entities 


because they will affect only Federal 
employees and agencies. 


List of Subjects 
5 CFR Part 591 
Government employees, Travel and 
transportation expenses, Wages. 
5 CFR Part 630 
Government employees. 
U.S. Office of Personnel Management. 
James B. King, 
Director. 
Accordingly, OPM is amending parts 


591 and 630 of title 5 of the Code of 
Federal Regulations as follows: 


PART 591—ALLOWANCES AND 
DIFFERENTIALS 


1. The authority citation for part 591 
is removed. 

2. A new authority citation for subpart 
A of part 591 is added to read as 
follows: 


Subpart A—Uniform Allowances 


Authority: 5 U.S.C. 5903; E.O. 12748, 3 
CFR 1991 Comp., p. 316. 


PART 630—ABSENCE AND LEAVE 
3. The authority citation for part 630 
is revised to read as follows: 


Authority: (5 U.S.C. 6311; § 630.301 also 
issued under Public Law 103-356 (108 Stat. 


3410); § 630.303 also issued under 5 U.S.C. 
6133(a); §§ 630.306 and 630.308 also issued 
under 5 U.S.C. 6304(d)(3), Public Law 102- 
484 (106 Stat. 2722) and Public Law 103-337 
(108 Stat. 2663); subpart D also issued under 
Public Law 103-329 (108 Stat. 2423); 

§ 630.501 and subpart F also issued under 
E.O. 11228, 30 FR 7739, June 16, 1965, 3 CFR 
1974 Comp., p. 163; subpart G also issued 
under 5 U.S.C. 6305; subpart H issued under 
5 U.S.C. 6326; subpart I also issued under 5 
U.S.C. 6332 and Public Laws 100-566 (102 
Stat. 2834) and 103-103 (107 Stat. 1022); 
subpart J also issued under 5 U.S.C. 6362 and 
Public Laws 100-566 and 103-103; subpart 
K also issued under Public Law 102-25 (105 
Stat. 92); and subpart L also issued under 5 
U.S.C. 6387 and Public Law 103-3 (107 Stat. 
23). 


§ 630.401 Grant of sick leave. 


4. In paragraph (d), the reference to 
paragraph “‘(b)” is removed and a 
reference to paragraph “‘(c)” is added in 
its place. 

5. Subpart I is added to read as 
follows: 


Subpart Voluntary Leave Transfer 
Program 


Sec. 

630.901 Purpose and applicability. 

630.902 Definitions. 

630.903 Administrative procedures. 

630.904 Application to become a leave 
recipient. 

630.905 Approval of application to become 
a leave recipient. 

630.906 Transfer of annual leave. 

630.907 Accrual of annual and sick leave. 

630.908 Limitations on donation of annual 
leave. 

630.909 Use of transferred annual leave. 

630.910 Termination of medical emergency. 

630.911 Restoration of transferred annual 
leave. 

630.912 Prohibition of coercion. 

630.913 Records and reports. 


Subpart Voluntary Leave Transfer 
Program 


§ 630.901 Purpose and applicability. 
(a) Purpose. The purpose of this 


” subpart is to set forth procedures and 


requirements for a voluntary leave 
transfer program under which the 
unused accrued annual leave of one 
agency officer or employee may be 
transferred for use by another agency 
officer or employee who needs such 
leave because of a medical emergency. 

(b) Applicability. This subpart applies 
tg officers and employees to whom 
subchapter I of chapter 63 of title 5, 
United States Code. applies. 


§ 630.902 Definitions. 


Agency means— 

(a) An Executive agency, as defined in 
5 U.S.C. 105;, 

(b) A military department, as defined 
in 5 U.S.C. 102; or 
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(c) Any other entity of the Federal 
Government that employs officers or 
employees to whom subchapter I of 
chapter 63 of title 5, United States Code, 
applies. Agency does not include the 
Central Intelligence Agency; the Defense 
Intelligence Agency; the National 
Security Agency; the Federal Bureau of 
Investigation; or any other Executive 
agency or unit thereof, as determined by 
the President, whose principal function 
is the conduct of foreign intelligence or 
counterintelligence activities. 

Available paid leave means accrued 
or accumulated annual or sick leave 
under subchapter I of chapter 63 of title 
5, United States Code, and recredited 
and restored annual or sick leave under 
subpart E of this part. Available paid 
leave does not include annual or sick 
leave advanced to an employee under 5 
U.S.C. 6302{d) or 6307{c) or any annual 
or sick leave accrued under § 630.907{a} 
that has not been transferred to the 
appropriate leave account under 
§ 630.907(c). 

Employee has the meaning given that 
term in 5 U.S.C. 6301(2), except an 
individual employed by the government 
of the District of Columbia. 

Family member means the foliowing 
relatives of the employee: 

(a) Spouse, and parents thereof; 

(b) Children, including adopted 
children, and spouses thereof; 

(c) Parents; ; 

(d) Brothers and sisters, and spouses 
thereof; and 

(e) Any individual related by blood or 
affinity whose close association with the 
employee is the equivalent of a family 
relationship. 

Leave donor means an employee 
whose voluntary written request for 
transfer of annual leave to the annual 
leave account of a leave recipient is 
approved by his or her own employing 
agency. 

Leave recipient means a current 
employee for whom the employing 
agency has approved an application to 
receive annual leave from the annual 
leave accounts of one or more leave 
donors. 

Medical emergency means a medical 
condition of an employee or a family 
member of such employee that is likely 
to require an employee's absence from 
duty for a prolonged period of time and , 
to result in a substantial loss of income 
to the employee because of the 
unavailability of paid leave. 

Paid leave status under subchapter I 
means the administrative status of an 
employee while the employee is using 
annual or sick leave accrued or 
accumulated under subchapter I of 
chapter 63 of title 5, United States Code. 


Shared leave status means the 
administrative status of an employee 
while the employee is using transferred 
leave under this subpart or leave 
transferred from a leave bank under 
subpart J of this part. 


§ 630.903 Administrative procedures. 
Each Federal agency shall establish 
and administer procedures to permit the 
voluntary transfer of annual leave 

consistent with this subpart. 


§ 630.904 Application to become a leave 


_ recipient. 


(a) An employee may make written 


- application to his or her employing 


agency to become a leave recipient. if an 
employee is not capable of making 
application on his or her own behalf, a 
personal representative ®f the potential! 
leave recipient may make written 
application on his or her behalf. 

(b) Each application shall be 
accompanied by the following 
information concerning each potential 
leave recipient: 

(1) The name, position title, and grade 
or pay level of the potential leave 
recipient; 

(2) The reasons transferred leave is 
needed, including a brief description of 
the nature, severity, and anticipated 
duration of the medical emergency, and 
if it is a recurring one, the approximate 
frequency of the medical emergency 
affecting the potential leave recipient; 

(3) Certification from one or more 


physicians, or other appropriate experts, 


with respect to the medical emergency. 
if the potential leave recipient’s 
employing agency so requires; and 

(4) Any additional information that 
may be required by-the potential leave 
recipient's employing agency. 

(c) If the potential leave recipient's 
employing agency requires that a 
potential leave recipient obtain 
certification from two or more sources ~ 
under paragraph (b)(3) of this section, 

e potential leave recipient's 
employing agency shall ensure, either 
by direct payment to the expert 
involved or by reimbursement, that the 
potential leave recipient is not required 
to pay for the expenses associated with 
obtaining certification from more than 
one source. 


§ 630.905 Approval of application to 
become a leave recipient. 

(a) The potential leave recipient’s 
employing agency shall review an 
application to become a leave recipient 
under procedures established by the 
employing agency for the purpose of 
determining that the potential leave 
recipient is or has been affected by a 
medical emergency. 


(b} Before approving an application to 
become a leave recipient, the potential 
leave recipient’s employing agency shall 
determine that the absence from duty 
without available paid leave because of 
the medical emergency is (or is expected 
to be) at least 24 hours (or, in the case 
of a part-time employee or an employee 
with an uncommon tour of duty, at least 
30 percent of the average number of 
hours of work in the employee’s 
biweekly scheduled tour of duty). 

(c) In making a determination as to 
whether a medical emergency is likely 
to result in a substantial less of income, 
an agency shall not consider factors 
other than whether the absence from 
duty without available paid leave is (or 
is expected to be) at least 24 hours (or, 
in the case of a party-time employee or 
an employee with an uncommon tour of 
duty, at least 30 percent of the average 
number of hours of work in the 
employee’s biweekly scheduled tour of 
duty). 

(d) If the application is approved, the 
employing agency shall notify the leave 
recipient (or the personal representative 
who made application on behalf of the 
leave recipient), within 10 calendar 
days (excluding Saturdays, Sundays, 
and legal public holidays) after the date 
the application was received (or the date 
the employing agency established its 
administrative procedures, if that date is 
later), that— 

(1) The application has been 
approved; and 

(2) Other employees of the leave 
recipient’s employing agency may 
request the transfer of annual leave to 
the account of the leave recipient. 

(e) If the application is not approved, 
the employing agency shall notify the 
applicant (or the personal representative 
who made application on behalf of the 
potential leave recipient), within 10 
calendar days (excluding Saturdays, 
Sundays, and legal public holidays) 
after the date the application was 
received (or the date the employing 
agency established its administrative 
procedures, if that date is later)}— 

(1) That the application has not been 
approved; and 
- (2) The reasons for its disapproval. 


§ 630.906 Transfer of annual leave. 

(a) An employee may submit a 
voluntary written request to his or her 
own employing agency that a specified 
number of hours of his or her accrued 
annual leave be transferred from his or 
her annual leave account to the annual 
leave account of a specified leave 
recipient. Except as provided in 
paragraph (f) of this section, annual 
leave may be transferred only to a leave 
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recipient employed by the leave donor’s 
employing agency. 

(b) cept as provided in paragraph 
(d) of this section and subject to the 
limitations on the amount of annual 
leave that may be donated by a leave 
donor under § 630.908, all or any 
portion of the annual leave requested 
under paragraph (a) of this section may 
be transferred to the annual leave 
account of the specified leave recipient 
under procedures established by the 
leave recipient’s employing agency. 

(c) An agency having employees who 
earn and use annual leave on the basis 
of an uncommon tour of duty shall 
establish procedures for administering 
the transfer of annual leave to or from 
such employees under this subpart. 

(d) A leave recipient’s employing 
agency shall not transfer annual leave to 
a leave donor’s immediate supervisor. 

(e) Annual leave transferred under 
this section may be substituted 
retroactively for period of leave without 
pay (LWOP) or used to liquidate an 
indebtedness for advanced annual or 
sick leave granted on or after a date 
fixed by the leave recipient’s employing 
agency as the beginning of the period of 
medical emergency for which LWOP or 
advanced annual or sick leave was 
granted. . 

(f} A leave recipient’s employing 
agency shall accept the transfer of 
annual leave from leave donors 
employed by one or more other agencies 
when— 

(1) A family member of a leave 
recipient is employed by another agency 
and requests the transfer of annual leave 
to the leave recipient; 

(2) In the judgment of the leave 
recipient’s employing agency, the 
amount of annual leave transferred from 
leave donors employed by the leave 
recipient’s employing agency may not 
be sufficient to meet the needs of the 
leave recipient; or 

(3) In the judgment of the leave 
recipient’s employing agency, 
acceptance of leave transferred from 
another agency would further the 
purpose of the voluntary leave transfer 
program. 

(g) The employing agency of a leave 
donor who wishes to donate annual 
leave to a leave recipient in another 
agency shall verify the availability of 
annual leave in the leave donor’s annual 
leave account, determine that the 
amount of annual leave to be donated 
does not exceed the limitations in 
§ 630.908, and ascertain that the leave 
recipient’s employing agency has made 
any determination that may be required 
under paragraph (f) of this section. 
Upon satisfying these requirements, the 
leave donor’s employing agency shall— 


(1) Reduce the amount of annual leave 
credited to the leave donor’s annual 
leave account, as appropriate; and 

(2) Notify the leave recipient’s 
employing agency in writing of the 
amount of annual leave to be credited to 
the leave recipient’s annual leave 
account. 


§630.907 Accrual of annual and sick 
leave. 

(a) Except as otherwise provided in 
this section, while an employee is in a 
shared leave status, annual and sick 
leave shall accrue to the credit of the 
employee at the same rate as if the 
employee where then in a paid leave 
status under,subchapter I of chapter 63 
of title 5, United States Code, except 
that— 

(1) The maximum amount of annual 
leave that may be accrued by an 
employee while in a shared leave status 
in connection with any particular 
medical emergency may not exceed 40 
hours (or, in the case of a part-time 
employee or an employee with an 
uncommon tour of duty, the average 
number of hours of work in the 
employee’s weekly scheduled tour of 
duty); and 

(2) The maximum amount of sick 
leave that may be accrued by an 
employee while in a shared leave status 
in connection with any particular 
medical emergency may not exceed 40 
hours (or, in the case of a part-time 
employee or an employee with an 
uncommon tour of duty, the average 
number of hours of work in the 
employee’s weekly scheduled tour of 
duty). 

(b) Any annual or sick leave accrued 
by an employee under this subpart and 
subpart J of this part— 

(1) Shall be credited to an annual or 
sick leave account, as appropriate, 
separate from any leave account of the 
employee under subchapter I of chapter 
63 of title 5, United States Code; and 

(2) Shall not become available for use 
by the employee and may not otherwise 
be taken into account under subchapter 
I of chapter 63 of title 5, United States 
Code, until it is transferred to the 
appropriate leave account of the 
employee under subchapter I of chapter 
63 of title 5, United States Code, as 
provided in paragraph (c) of this 
section. 

(c) Any annual or sick leave accrued 
by an employee under this section shall 
be transferred to the appropriate leave 
account of the employee under 
subchapter I of chapter I of chapter 63 
of title 5, United States Code, and shall 
become availabie for use— 

(1) As of the beginning of the first pay 
period beginning on or after the date on 


which the employee’s medical 
emergency terminates as described in 
§ 630.910(a)(2) or (3); or 

(2) If the employee’s medical 
emergency has not yet terminated, once 
the employee has exhausted all leave 
made available to such employee under 
this subpart or subpart J of this part. 

(d) If the leave recipient’s employing 
agency advances at the beginning of the 
leave year the amount of annual leave 
the employee normally would accrue 
during the entire leave year under 5 
U.S.C. 6302(d)— 

(1) The leave recipient’s employing 
agency shall establish procedures to 
ensure that 40 hours (or, in the case of 
a part-time employee or an employee 
with an uncommon tour of duty, the 
average number of hours of work in the 
employee’s weekly scheduled tour of 
duty) of annual leave are placed in a 
separate annual leave account and made 
available for use by the employee as 
described in paragraph (c) of this 
section; and 

(2) The employee shall continue to 
accrue annual leave while in a shared 
leave status to the extent necessary for 
the purpose of reducing an indebtedness 
caused by the use of annual leave 
advanced by the beginning of the leave 
year. 

(e) If the employee’s medical 
emergency terminates as described in 
§ 630.910(a)(1), no leave shall be 
credited to the employee under this 
section. 


§ 630.908 Limitations on donation of 
annual leave. 

(a) In any one leave year, a leave 
donor may donate no more than a total 
of one-half of the amount of annual 
leave he or she would be entitled to 
accrue during the leave year in which 
the donation is made. 

(b) In the case of a leave donor who 
is projected to have annual leave that 
otherwise would be subject to forfeiture 
at the end of the leave year under 5 
U.S.C. 6304(a), the maximum amount of 
annual leave that may be donated 
during the leave year shall be the lesser 
of— 

(1) One-half of the amount of annual 
leave he or she would be entitled to 
accrue during the leave year in which 
the donation is made; or 

(2) The number of hours remaining in 
the leave year (as of the date of the 
transfer) for which the leave donor is 
scheduled to work and receive pay. 

(c) Each agency shall establish written 
criteria for waiving the limitations on 
donating annual leave under paragraphs 
(a) and (b) of this section. Any such 
waiver shall be documented in writing. 
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(d) The limitations in this section 
shall apply to the total amount of 
annual leave donated or contributed 
under subparts I and J of this part. 


§ 630.909 Use of transferred annual leave. 

(a) A leave recipient may use annual 
leave transferred to his or her annual 
leave account under § 630.906 only for 
the purpose of a medical emergency for 
which the leave recipient was approved. 

(b) Except as provided in § 630.907, 
during each biweekly pay period that a 
leave recipient is affected by a medical 
emergency, he or she shall use any 
accrued annual leave (and sick leave, if 
applicable) before using transferred 
annual leave. 

(c) The approval and use of 
transferred annual leave shall be subject 
to all of the conditions and 
requirements imposed by chapter 63 of 
title 5, United States Code, part 630 of 
this chapter, and the employing agency 
on the approval and use of annual leave 
accrued under 5 U.S.C. 6303, except 
that transferred annual leave may 
accumulate without regard to the 
limitation imposed by 5 U.S.C. 6304(a). 

(d) Transferred annual leave may be 
substituted retroactively for any period 
of leave without pay or used to liquidate 
an indebtedness for any period of 
advanced leave that began on or after 
the date fixed by the agency as the 
beginning of the medical emergency. 
fe) Transferred annual leave may not 


e— 

(1) Transferred to another leave 
recipient under this subpart, except as 
provided in § 630.911(e)(3); 

(2) Included in a lump-sum payment 
under 5 U.S.C. 5551 or 5552; or 

(3) Made available for recredit under 
5 U.S.C. 6306 upon reemployment by a 
Federal agency. 


§ 630.910 Termination of medical 
emergency. 

{a) The medical emergency affecting a 
leave recipient shall terminate— 

(1) When the leave recipient’s Federal 
service is terminated; 

(2) At the end of the biweekly pay 
period in which the leave recipient's 
employing agency receives written 
notice from the leave recipient or from 
a personal representative of the leave 
recipient that the leave recipient is no 
longer affected by a medical emergency; 

(3) At the end of the biweekly pay 
period in which the leave recipient's 
employing agency determines, after 
written notice from the agency and an 
opportunity for the leave recipient (or, 
if appropriate, a personal representative 
of the leave recipient) to answer orally 
or in writing, that the leave recipient is 
no longer affected by a medical 
emergency; or 


(4) At the end of the biweekly pay 
period in which the leave recipient's 
employing agency receives notice that 
the Office of Personnel Management has 
approved an application for disability 
retirement for the leave recipient under 
the Civil Service Retirement System or 
the Federal Employees’ Retirement 
System. 

(b) The leave recipient’s employing 
agency shall continuously monitor the 
status of the medical emergency 
affecting the leave recipient to ensure 
that the leave recipient continues to be 
affected by a medical emergency. 

(c) When the medical emergency 
affecting a leave recipient terminates, no 
further requests for transfer of annual 
leave to the leave recipient may be 
granted, and any unused transferred 
annual leave remaining to the credit of 
the leave recipient shall be restored to 
the leave donors under § 630.911. 

(d) An agency may deem a medical 
emergency to continue for the purpose 
of providing a leave recipient an 
adequate period of time within which to 
receive donations of annual leave. 


§ 630.911 Restoration of transferred 
annual leave. 


(a) Under procedures established by . 
the leave recipient’s employing agency, 
any transferred annual leave remaining 
to the credit of a leave recipient when 
the medical emergency terminates shall 
be restored, as provided in paragraphs 
(b) and (c) of this section and to the 
extent administratively feasible, by 
transfer to the annual leave accounts of 
leave donors who, on the date leave 
restoration is made, are employed by a 
Federal agency and subject to chapter 63 
of title 5, United States Code. 

(b) The amount of unused transferred 
annual leave to be restored to each leave 
donor shall be determined as follows: 

(1) Divide the number of hours of 
unused transferred annual leave by the 
total number of hours-of annual leave 
transferred to the leave recipient; 

(2) Multiply the ratio obtained in 
paragraph (b)f1) of this section by the 
number of hours of annual leave 
transferred by each leave donor eligible 
for restoration under paragraph (a) of 
this section; and 

(3) Round the result obtained in 
paragraph (b)(2) of this section to the 
nearest increment of time established by 
the leave donor’s employing agency to 
account for annual leave. 

(c) If the total number of eligible leave 
donors exceeds the total number of 
hours of annual leave to be restored, no 
unused transferred annual leave shall be 


‘restored. In no case shall the amount of 


annual leave restored to a leave donor 


exceed the amount transferred to the 
leave recipient by the leave donor. 

(d) If the leave donor retires from 
Federal service, dies, or is otherwise 
separated from Federal service before 
the date unused transferred annual . 
leave can be restored, the employing 
agency of the leave recipient shall not 
restore the unused transferred annual 
leave. aes 

(e) At the election of the leave donor, 
unused transferred annual leave 
restored to the leave donor under 
paragraph (a) of this section may be 
restored by— 

(1) Crediting the restored annual leave 
te the leave donor’s annual leave 
account in the current leave year; 

(2) Crediting the restored annual leave 
to the leave donor’s. annual leave 
account effective as of the first day of 
the first leave year beginning after the 
date of election; or 

(3) Donating such leave in whole or 
part to another leave recipient. 

(f) If a leave donor elects to donate 
only part of his or her restored leave to 
another leave recipient under paragraph 
(e)(3) of this section, the donor may 
elect to have the remaining leave 
credited to the leave donor’s annual 
leave account under paragraph (e)(1) or 
(e)(2) of this section. 

(g) Transferred annual leave restored 
to the account of a leave donor under 
paragraph (e) (1) or (2) of this section 
shall be subject to the limitation 
imposed by 5 U.S.C. 6304{a) at the end 
of the leave year in which the restored 
leave is credited to the leave donor’s 
annual leave account. 


§630.912 Prohibition of coercion. 

(a) An employee may not directly or 
indirectly intimidate, threaten, or 
coerce, or attempt to intimidate, 
threaten, or coerce, any other employee 
for the purpose of interfering with any 
right such employee may have with 
respect to donating, receiving, or using 
annual leave under this subpart. 

(b) For the purpose of paragraph (a) of 
this section, the term “intimidate, 
threaten, or coerce” includes promising 
to confer or conferring any benefit (such 
as an appointment or promotion or 
compensation) or effecting or 
threatening to effect any reprisal (such 
as deprivation of appointment, 
promotion, or compensation). 


§ 630.913 Records and reports. 

(a) Each agency shall maintain records 
concerning the administration of the 
voluntary leave transfer program and 
may be required by the Office of 
Personnel Management to report any 
information necessary to evaluate the 
effectiveness of the program. 
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(b) Agencies shall maintain the 
following information: 


(1) The number of applications 
approved for medical emergencies 
affecting the employee and the number 
of applications approved for medical 
emergencies affecting an employee's 
family member; 

(2) The grade or pay level of each 
leave recipient and leave donor, the 
gender of each leave recipient, and the 
total amount of transferred annual leave 
used by each leave recipient; and 


(3) Any additional information OPM 
may require. 


5. Subpart J is added to read as 
follows: 


Subpart J—Voluntary Leave Bank Program 

Sec. 

630.1001 Purpose and applicability. 

630.1002 Definitions. 

630.1003 Establishing leave banks and 
leave bank boards. 

630.1004 Application to become a leave 
contributor and leave bank member. 

630.1005 Limitations on contribution of 
annual leave. 

630.1006 Application to become a leave 
recipient. 

630.1007 Approval of application to 
become a leave recipient. 

630.1008 Accrual of annual and sick leave. 

630.1009 Use of annual leave withdrawn 
from a leave bank. 

630.1010 Termination of medical 
emergency. 

630.1011 Prohibition of coercion. 

630.1012 Records and reports. 

630.1013 Participation in voluntary leave 
transfer and leave bank programs. 

630.1014 Movement between voluntary 
leave bank programs. 

630.1015 Movement between voluntary 
leave bank and leave transfer programs. 

630.1016 Termination of a voluntary leave 
bank program. 


Subpart J—Voluntary Leave Bank 
Program 


§ 630.1001 Purpose and applicability. 


(a) Purpose. The purpose of this 
subpart is to establish procedures and 
requirements for a voluntary leave bank 
program under which the unused 
accrued annual leave of an employee 
may be contributed to a leave bank for 
use by a leave bank member who needs 
such leave because of a medical 
emergency. 

(b) Applicability. This subpart applies 
to officers and employees— 

(1) To whom subchapter I of chapter 
63 of title 5, United States Code applies; 
and 


(2) Who are employed in agencies and 
their organizational subunits operating a 
voluntary leave bank program under 
this subpart. 


§ 630.1002 Definitions. 

Agency means an “Executive agency,” 
as defined in 5 U.S.C. 105, ora “military 
department,” as defined in 5 U.S.C. 102. 
“Agency” does not include the Central 
Intelligence Agency, the Defense 
Intelligence Agency, the National 
Security Agency, the Federal Bureau of 
Investigation, or any other Executive 
agency or subunit thereof, as 
determined by the President, whose 
principal function is the conduct of 
foreign intelligence or 
counterintelligence activities. 

Available paid leave has the meaning 
given that term in subpart I of this part. 

Employee has the meaning given that 
term in subpart I of this part. 

Family member has the meaning 
given that term in subpart I of thi 

Leave bank means a pooled fund of of 
annual leave established by an agency 
under § 630.1003. 

Leave bank member means a leave 
contributor who has contributed, in an 
open enrollment period (or individual 
enrollment period, as applicable) of the 
current leave year, at least the minimum 
amount of annual leave required by 
§ 630.1004. 

Leave contributor means an employee 
who contributes annual leave to a leave 
bank under § 630.1004. 

Leave recipient means a leave bank 
member whose application to receive 
contributions of annual leave from a 
leave bank has been approved under 
§ 630.1007. 

Medical emergency has the meaning 
given that term in subpart I of this part. 

Paid leave status under subchapter I 
has the meaning given that term in 
subpart I of this part. 

Shared leave status has the meaning 
given that term in subpart I of this part. 


§ 630.1003 Establishing leave banks and 
leave bank boards. 

(a) Each agency that participates in 
the voluntary leave bank program shall, 
in accordance with this subpart— 

(1) Develop written policies and 
procedures for establishing and 
administering leave banks and leave 
bank boards; 

(2) Establish one or more leave bank 
boards to perform duties authorized 
by this mas AME 

%¢3) Establish and oe operating one 
or more leave banks. 

(b) No more than one leave bank 
board may be established for each leave 
bank. 

(c) Each leave bank board shall 
consist of three members. At least one 
member shal! represent a labor 

anization or or group. 
ona) Each leave bank hoard shall— 

(1) Establish its internal decision- 
making procedures; 


(2) Review and approve or disapprove 
each application to become a 
contributor under § 630.1004 and a 
leave recipient under §§ 630.1006 and 
630.1007; 

(3) Monitor the status of each leave 
recipient’s medical emergency; 

(4) Monitor the amount of leave in the 
leave bank and the number of 
applications to become a leave 
recipient; 

(3) Maintain an adequate amount of 
ane leave in the leave bank to the 
greatest extent practicable in accordance 
with § 630.1004; and 

(6) Perform other functions prescribed 
in this sub 

(e) Aunual leave may not be 
borrowed, contributed, or otherwise 
transferred between leave banks. 


§ 630.1004 Application to become a leave 
contributor and leave bank member. 

(a) An employee may make voluntary 
written application to the leave bank 
board to become a leave contributor. 
The application shall specify the 
number of hours of annual leave to be 
contributed and any other information 
the leave bank board may reasonably 


re 

BA An employee may request that 
annual leave be contributed to a 
specified bank member other than the 
leave contributor’s immediate 
supervisor. 

c) A leave contributor shall become 
a leave bank member for a particular 
leave year if he or she submits an 
application meeting the requirements of 
this section during an open enrollment 
period established by the leave bank 
board under paragraphs (d) and {e) of 
this section (or where applicable, during 
an individual enrollment period 
established under paragraph (f) of this 
section). 

(d) The leave bank board shail 
establish at least one open enrollment 
period for each leave year of leave bank 
operation. 

(e) An open enrollment period shall 
last at least 30 calendar days. The 
agency shall take appropriate action to 
inform employees of each open 
enrollment period. 

(f) An employee entering the agency 
or participating organizational subunit 
or returning from an extended absence 
outside an open enrollment period may 
become a leave bank member for the 
leave year by submitting an application 
meeting the requirements of this section 
during an individual enrollment period 
lasting at least 30 calendar days, 
beginning on the date the employee 
entered or returned to the agency or 

anizational subunit. 
i Except as provided i in paragraph 
(h) of this section, the minimum 
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contribution required to become a leave 
bank member for a leave year shall be— 

(1) 4 hotirs of annual leave for an 
employee who has less than 3 years of 
service at the time he or she submits an 
application to contribute annual leave; 

(2) 6 hours of annual leave for an 
employee who has at least 3, but less 
than 15, years of service at the time he 
or she submits an application to 
contribute annual leave; and 

(3) 8 hours of annual leave for an 
employee who has 15 or more years of 
service at the time he or she submits an 
application to contribute annual leave. 

(h) The leave bank board may— 

(1) Decrease the minimum 
contribution required by paragraph (g) 
of this section for the following leave 
year when the leave bank board 
determines that there is a surplus of 
leave in the bank; 

(2) Increase the minimum 
contribution required by paragraph (g) 
of this section for the following leave 
year when the leave bank board 
determines that such action is necessary 
to maintain an adequate balance of 
annual leave in the leave bank; or 

(3) Eliminate the requirement for a 
minimum contribution under paragraph 
(g) of this section when a leave bank 
member transfers within his or her 
employing agency to an organization 
covered by a different leave bank. 

(i) If a leave recipient does not have 
sufficient available accrued annual 
leave to his or her credit to make the full 
minimum contribution required by this 
section, he or she shall be deemed to 
have made the minimum contribution. 

(j) The leave bank board shall deposit 
all contributions of annual leave under 
this subpart in the leave bank. Except ds 
provided in § 630.1016(c), the leave 
bank board may not return a 
contribution of annual leave to a leave 
contributor after deposit in the leave 
bank. 

‘(k) A leave bank member may apply 
to contribute additional annual leave at 
any time. An employee who is not a 
leave bank member may apply to 
become a leave contributor at any time. 


§ 630.1005 Limitations on contribution of 
annual leave. 

(a) In any one leave year, a leave 
contributor may contribute no more 
than a total of one-half of the amount of 
annual leave he or she would be entitled 
to accrue during the leave year in which 
the contribution is made. 

(b) In the case of a leave contributor 
who is projected to have annual leave 
that otherwise would be subject to 
forfeiture at the end of the leave year 
under 5 U.S.C. 6304(a), the maximum 
amount of annual leave that may be 


contributed during the leave year shall 
be the lesser of— 

(1) One-half of the amount of annual 
leave he or she would be entitled to 
accrue during the leave year in which 
the contribution is made; or : 

(2) The number of hours remaining in 
the leave year (as of the date of the ; 
contribution) for which the leave 
contributor is scheduled to work and 
receive pay. ° 

(c) The agency shall establish written 
criteria permitting a leave bank board to 
waive the limitations on contributing 
annual leave under paragraphs (a) and 
(b) of this section. Any such waiver 
shall be documented in writing. 

(d) The limitations in this section 
shall apply to the total amount of 
annual leave donated or contributed 
during the leave year under subparts I 
and J of this part. 


§ 630.1006 Application to become a leave 
recipient. 

(a) A leave bank member may make 
written application to the leave bank 
board to become a leave recipient. If a 
leave bank member is not capable of 
making application on his or her own 
behalf, a personal representative may 
make written application on his or her 
behalf. 

(b) The leave bank board may require 
leave bank members to submit 
applications under this section within a 
prescribed period of time following the 
termination of a medical emergency. 

(c) An application by a leave bank 
member to become a leave recipient 
shall be accompanied by the following 
information concerning the potential 
leave recipient: 

(1) The leave bank member’s name, 
position title, and grade or pay level; 

(2) The reasons leave is needed, 
including a brief description of the 
nature, severity, anticipated duration, 
and if it is a recurring one, the 
approximate frequency of the medical 
emergency affecting the leave bank 
member; 

(3) Certification from one or more 
physicians, or other appropriate experts, 
with respect to the medical emergency, 
if the leave bank board so requires; and 

(4) Any additional information that 
may be required by the leave bank 
board. : 

(d) If the leave bank board requires a 
leave bank member to submit 
certification from two or more sources 
under paragraph (b)(3) of this section, 
the agency shall ensure, either by direct 
payment to the expert involved or by 
reimbursement, that the leave bank 
member is not required to pay for the 
expenses associated with obtaining 
certification from more than one source. 


§ 630.1007 Approval of application to 
become a leave recipient. 

(a} The leave bank board shall review 
an employee’s application to become a 
leave recipient under procedures 


‘established by the agency for the 


purpose of determining whether the 
employee is a leave bank member who 
is or has been affected by a medical 
emergency. 

(b) Before approving an application to 
become a leave recipient, the leave bank 
board shall determine that the absence 
from duty without available paid leave 
because of the medical emergency is (or 
is expected to be) at least 24 hours (or, 
in the case of a part-time employee or 
an employee with an uncommon tour of 
duty, at least 30 percent of the average 
number of hours of work in the 
employee's biweekly scheduled tour of 
duty). 

(c) In making a determination as to 
whether a medical emergency is likely 
to result in a substantial loss of income, 
the leave bank board shall not consider 
factors other than whether the absence 
from duty without available paid leave 
is (or is expected to be) at least 24 hours 
(or, in the case of a part-time employee 
or an employee with an uncommon tour 
of duty, at least 30 percent of the 
average number of hours of work in the 


’ employee’s biweekly scheduled tour of 


duty). 

(a) The leave bank board shall 
provide timely written notification to 
the applicant of the action taken on the 
application. If the leave bank board 
disapproves the application, notification 
shall include the reasons for 
disapproval. 

(e) The leave bank board may 
establish written policies limiting the 
amount of annual leave that may be 
granted to a leave recipient. 


§ 630.1008 Accrual of annual and sick 
leave. 

(a) Except as otherwise provided in 
this section, while an employee is in a 
shared leave status, annual and sick 
leave shall accrue to the credit of the 
employee at the same rate as if the 
employee were then in a paid leave 
status under subchapter I of chapter 63 
of title 5, United States Code, except 
that— 

(1) The maximum amount of annual 
leave that may be accrued by a leave 
recipient while in a shared leave status 
in connection with any particular 
medical emergency may not exceed 40 
hours (or, in the case of a part-time 
employee or an employee with an 
uncommon tour of duty, the average 
number of hours of work in the 
employee’s weekly scheduled tour of 
duty); and 
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(2) The maximum amount of sick 
leave that may be accrued by a leave 
recipient while in a shared leave status 
in connection with any particular 
medical emergency may not exceed 40 
hours (or, in the case of a part-time 
employee or an employee with an 
uncommon tour of duty, the average 
number of hours of work in the 
employee’s weekly scheduled tour of 
duty). 

(b} Any annual or sick leave accrued 
by an employee under this subpart and 
subpart I of this part— 

(1) Shall be credited to an annual or 
sick leave account, as appropriate, 
separate from any leave account of the 
employee under subchapter I of chapter 
63 of title 5, United States Code; and 

(2) Shall not become available for use 
by the employee and may not otherwise 
be taken into account under subchapter 
I of chapter 63 of title 5, United States 
Code, until it is transferred to the 
appropriate leave account of the 
employee under subchapter I of chapter 
63 of title 5, United States Code, as 
provided in paragraph (c) of this 
section. 

(c) Any annual or sick leave accrued 
by an employee under this section shall 
be transferred to the appropriate leave 
account of the employee under 
subchapter I of chapter 63 of title 5, 
United States Code, and shall become 
available for use— 

(1) As of the beginning of the first pay 
period beginning on or after the date on 
which the employee’s medical 
emergency terminates as described in 
§ 630.1010(a)(3) or (4); or 

(2) If the employee’s medical 
emergency has not yet terminated, once 
the employee has exhausted all leave 
made available to such employee under 
this subpart of subpart I of this part. 

(a) If the leave recipient's employing 
agency advances at the beginning of the 
leave year the amount of annual leave 
the employee normally would accrue 
during the entire leave year under 5 
U.S.C. 6302(d)— 

(1) The leave recipient's employing 
agency shall establish procedures to 
ensure that 40 hours (or, in the case of 
a part-time employee or an employee 
with an uncemmon tour of duty, the 
average number of hours of work in the 
employee's weekly scheduled tour of 
duty) of annual leave are placed in a 
separate annual leave account and made 
available for use by the employee as 
described in paragraph (c) of this 
section; and 

(2) The employee shall continue to 
accrue annual leave while using annual 
leave withdrawn from a leave bank to 
the extent necessary for the purpose of 
reducing an indebtedness caused by the 


use of annual leave advanced at the 
beginning of the leave year. 

(e) If the leave recipient’s medical 
emergency terminates as described in 
§ 630.1010{a}(1)}, no leave shall be 
credited to the employee under this 
section. 


§ 630.1009 Use of annual leave withdrawn 
from a leave bank. 

(a) A leave recipient may use annual 
leave withdrawn from a leave bank only 
for the purpose of medical emergency 
for which the leave recipient was 
approved. 

(b) Except as provided in § 630.1008, 
during each biweekly pay period that a 
leave recipient is affected by a medical 
emergency, he or she shall use any 
accrued annual leave (and sick leave, if 
applicable) before using annual leave 
withdrawn from a leave bank. 

(c) The approval and use of annual 
leave withdrawn from a leave bank shall 
be subject to all of the conditions and 
requirements imposed by chapter 63 of 
title 5, United States Code, part 630 of 
this chapter, and the agency on the 
approval and use of annual leave 
accrued under 5 U.S.C. 6303, except 
that annual leave withdrawn from a 
leave bank may accumulate without 
regard to any limitation imposed by 5 
U.S.C. 6304{a). 

(d) Annual leave withdrawn from a 
leave bank may be substituted 
retroactively for any period of leave 
without pay or used to liquidate an 
indebtedness for any period of advanced 
leave that began on or after the date 
fixed by the leave bank board as the 
beginning of the medical emergency. 

(e) Annual leave withdrawn from a 
leave bank may not be— 

(1) Included in a lump-sum payment 
under 5 U.S.C. 5551 or 5552; or 

(2) Made available for recredit under 
5 U.S.C. 6306 upon reemployment by a 
Federal agency. 

(f) An agency having employees whe 
earn and use annual leave on the basis 
of an uncommon tour of duty shall 
establish procedures for administering 
the contribution and withdrawal of 
annual leave by such employees under 
this subpart. 


§ 630.1010 Termination of medical 
emergency. 

(a) The medical emergency affecting a 
leave recipient shall terminate— 

(1) When the leave recipient’s Federab 
service terminates; 

(2) When the leave recipient leaves 
the agency or participating 
organizational subunit, if the bank board 
so determines; 

(3) At theeend of the biweekly pay 
period in which the leave bank board 


receives written notice from the leave 
recipient or from a 

representative of the leave recipient that 
the leave recipient is no longer affected 
by a medical emergency; 

(4) At the end of the biweekly pay 
period in which the leave bank board 
determines, after written notice from the 
bank board and an opportunity for the 
leave recipient {or, if appropriate, a 
personal representative of the leave 
recipient) to answer orally or in writing, 
that the leave recipient is no longer 
affected by a medical emergency; or 

(5) At the end of the biweekly pay 
period in which the agency receives 
notice that the Office of Personnel 
Management has approved an 
application for disability retirement for 
the leave recipient under the Civil 
Service Retirement System or the 
Federal Employees Retirement System. 

(b) The leave bank board shall ensure 
that annual leave withdrawn from the 
leave bank and not used before the 
termination of a leave recipient's 
medical emergency shall be returned to 
the leave bank. 

(c) The leave bank board may deem a 
medical emergency to continue for the 
purpose of providing a leave recipient 
an adequate period of time within 
which to receive contributions of annual 
leave. 


§ 630.1011 Prohibition of coercion. 

(a) An employee may not directly or 
indirectly intimidate, threaten, or 
coerce, or attempt to intimidate, 
threaten, or coerce, any other employee 
for the purpose of interfering with any 
right such employee may have with 
respect to contributing, withdrawing, or 
using annual leave under this subpart. 

(b) For the purpose of paragraph (a) of 
this section— 

(1) The term “employee” has the 
meaning given that term in 5 U.S.C. 
6301(2}, excluding an individual 
employed by the District of Columbia; 
and 

(2) The term “intimidate, threaten, or 
coerce” includes promising to confer or 
conferring any benefit (such as an 
appointment or promotion or 
compensation) or effecting or 
threatening to affect any reprisal (such 
as deprivation of appointment, 
promotion, or compensation). 


§ 630.1012 Records and Reports. 

(a) Each agency shall maintain records 
concerning the administration of the 
voluntary leave bank program and may 
be required by the Office of Personnel 
Management to report any information | 
necessary to evaluate the effectiveness 
of the program. 
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(b) An agency shall maintain the 
following information for each leave 


(1) The number of leave bank 
members for each leave year; 

(2) The number of applications 
approved for medical emergencies 
affecting the employee and the number 
of applications approved for medical 
emergencies affecting an employee’s 
family member; 

(3) The grade or pay level of each 
leave contributor and the total amount 
of annual leave he or she contributed to 
the bank; 

(4) The grade or pay level and gender 
of each leave recipient and the total 
amount of annual leave he or she 
actually used; and 

(5) Any additional information OPM 
may require. 


§ 630.1013 Participation in voluntary leave 
transfer and leave bank programs. 

(a) If an agency or organizational 
subunit establishes a voluntary leave 
bank program under this subpart— 

(1) A covered employee may also 
participate in a voluntary leave transfer 
program under subpart I of this part; 

(2) Except as provided in paragraphs 
(b) and (c) of this section, any annual 
leave previously transferred to an 
employee under the voluntary leave 
transfer program shall remain to the 
credit of the employee who later 
becomes a leave recipient in a leave 
bank and shall become subject to the 
agency’s policies and procedures for 
administering this subpart; and 

(3) The agency or organizational 
subunit shall establish policies or 
procedures governing the use of donated 
or transferred leave for any leave 
recipient who receives leave under both 
a voluntary leave transfer program and 
a voluntary leave bank program for the 
same medical emergency. 

(b) Upon termination of a leave 
recipient’s medical emergency, any 
annual leave previously transferred 
under the voluntary leave transfer 
program and remaining to the credit of 
a leave recipient shall be restored under 
§ 630.911(a) through (d). 

(c) Transferred annual leave restored 
to the account of a leave donor under 
paragraph (b) of this section shall be 
subject to the limitation imposed by 5 
U.S.C. 6304(a) at the end of the leave 
year in which the annual leave is 
restored. 


§630.1014 Movement between voluntary 
leave bank programs. 

If an employee moves between an 
agency or organizational subunit 
operating a leave bank to an agency or 
organizational subunit operating a 


different leave bank, the following 
procedures shall apply: 

(a) On the date of the employee’s 
move, he or she shall become subject to 
the policies an procedures of the 
voluntary leave bank program of the 
new agency or organizational subunit; 
and 

(b) Nothing in § 630.1010(a)(2) or (b) 
shall interfere with the employee’s right 
to submit an application to become a 
leave contributor or leave recipient in 
accordance with the policies and 
procedures of the voluntary leave bank 


- program of the new agency or 


organizational subunit. 


§ 630.1015 Movement between voluntary 
leave bank and leave transfer programs. 

If an employee moves between an 
agency or organizational subunit 
covered by a voluntary leave bank 
program under this subpart and an 
agency or organizational subunit 
covered by a voluntary leave transfer 
program under subpart I of this part, the 
following procedures shall apply. 

(a) On the date of the employee’s 
move, he or she shall become subject to 
the policies and procedures of the 
voluntary leave transfer and voluntary 
leave bank program (if applicable) of the 
new agency or organizational subunit; 
and 

(b) Nothing in § 630.1010(a)(2) or (b) 
shall interfere with the employee’s right 
to submit an application to become a 
leave donor (or leave contributor, as 
applicable) or leave recipient under the 
voluntary leave transfer or voluntary 
leave bank program (as applicable) of 
the new agency or organizational 
subunit. 


§ 630.1016 Termination of a voluntary 
leave bank program. 

(a) An agency may terminate a 
voluntary leave bank program only after 
it gives at least 30 calendar days 
advance written notice to current leave 
bank members. 

(b) If an agency terminates a voluntary 
leave bank program before the 
termination of the medical emergency 
affecting a leave bank recipient, annual 
leave transferred to a leave bank 
recipient shall remain available for use 
under the rules set forth in subpart I of 
this part. 

(c) An agency that terminates a 
voluntary leave bank program shall 
make provisions for the timely and 
equitable distribution of any leave 
remaining in the leave bank. The agency 
may allocate the leave to current leave 
recipients, recredit the leave to the 
accounts of the voluntary leave bank 
members, or a combination ofboth. The 
agency may distribute the leave 


immediately or may delay-the ‘ 
distribution, in whole or part, until the 
beginning of the foliowing leave year 
[FR Doc. 94-32022 Filed 12-28-94; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


7 CFR Parts 301, 318, 319, and 322 


9 CFR Parts 75, 78, 85, 91, 92, 93, 94, 
95, 96, and 122 


[Docket No. 94-127-1] 


OMB Control Numbers Assigned 
Pursuant to the Paperwork Reduction 
Act 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Final rule. 


SUMMARY: This document amends 7 CFR 
chapter III and 9 CFR chapter 1 by 
adding Office of Management and 
Budget (OMB) control numbers assigned 
to collections of information in 
regulations administered by the Animal 
and Plant Health Inspection Service. 
This action is taken to comply with the 
Paperwork Reduction Act and OMB 
regulations. ; 

EFFECTIVE DATE: December 29, 1994. 

FOR FURTHER INFORMATION CONTACT: Mrs. 
Kathy Holmes, Regulatory Coordination 
Specialist, Regulatory Analysis and 
Development, Program Planning and 
Development, APHIS, USDA, P.O. 
Drawer 810, Riverdale, MD 20738. The 
telephone number for the agency 
contact will change when agency offices 
in Hyattsville, MD, move to Riverdale, 
MD, during January. Telephone: (301) 
436-8682 (Hyattsville); (301) 734-5957 
(Riverdale). 


SUPPLEMENTARY INFORMATION: 
Background 


The Paperwork Reduction Act (44 
U.S.C. 3507(f)) and the Office of 
Management and Budget (OMB) 
regulations controlling paperwork 
burdens on the public (5 CFR 
1320.7(f)(2)) require that agencies 
“display” currently effective OMB 
contro] numbers with the regulations as 
published in the Code of Federal 
Regulations (CFR). The Animal and 
Plant Health Inspection Service has a 
number of currently effective OMB 
contro] numbers that need to be 
displayed in the CFR. Therefore, we are 
amending those sections of Title 7 and 
Title 9 for which an OMB control 
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number has been assigned. The OMB 
control number will appear immediately 
following each section in which the 
collection of information is described. 
Accordingly, title 7, subtitle B, 
chapter II]—Agriculture, and title 9, 
chapter I—Animals and Animal 
Products are amended as follows: 


TITLE 7, SUBTITLE B, CHAPTER Ill, 
AGRICULTURE 


PART 301—DOMESTIC QUARANTINE 
NOTICES 


1, The authority citation for part 301 
continues to read as follows: 
Authority: 7 U.S.C. 150bb, 150dd, 150ee, 


150ff, 161, 162, and 164—167; 7 CFR 2.17, 
2.51, and 371.2(c). 


§§ 301.81-5, 301.81-8, and 301.81-9 
[Amended] 

2. Sections 301.81-5, 301.81-8, and 
301.81—9 are amended by adding at the 
end of each of these sections the 
following: ‘(Approved by the Office of 
Management and Budget under control 
number 0579-0088)” 


§§ 301.81-2, 301.81-4, and 301.81-7 
[Amended] 

3. Sections 301.81-2, 301.81—4, and 
301.81—7 are amended by adding at the 
end of each of these sections the 
following: “(Approved by the Office of 
Management and Budget under control 
number 0579-0102)” 


PART 318—HAWAIIAN AND 
TERRITORIAL QUARANTINE NOTICES 


4. The authority citation for part 318 
continues to read as follows: 
Authority: 7 U.S.C. 150bb, 150dd, 150ee, 


150ff, 161, 162, 164a, 167; 7 CFR 2.17, 2.51, 
371.2{c). 


§§ 318.13-6, 318.13-16, 318.13—17, 318.58— 
12 [Amended] 

5. Sections 318.13-6, 318.13-16, 
318.13-17, and 318.58-12 are amended 
by adding at the end of each of these 
sections the following: “(Approved by 
the Office of Management and Budget 
under control number 0579-0088)” 


PART 319—FOREIGN QUARANTINE 
NOTICES 


6. The authority citation for part 319 
continues to read as follows: 
Authority: 7 U.S.C. 150dd, 150ee, 150ff, 


151-167, 450; 21 U.S.C. 136 and 136a: 7 CFR 
2.17, 2.51, and 371.2({c). 


§§ 319.76 [Amended] 

7. Section 319.76 is amended by 
adding at the end of the section the 
following: ‘(Approved by the Office of 
Management and Budget under control 
number 0579-0072)” 


PART 322—HONEYBEES AND 
HONEYBEE SEMEN 


8. The authority citation for part 322 
continues to read as follows: 


Authority: 7 U.S.C. 281; 7 CFR 2.17, 2.51, 
371.2(c). 


§322.1 [Amended] 

9. Section 322.1 is amended by 
adding at the end of the section the 
following: “(Approved by the Office of 
Management and Budget under control 
number 0579-0072)” 


§§ 322.3 and 322.5 [Amended} 

10. Sections 322.3 and 322.5 are 
amended by revising the OMB control 
citation to read as follows: “(Approved 
by the Office of Management and 
Budget under control number 0579- 
0072)” 


TITLE 9, CHAPTER I, ANIMALS. AND 
ANIMAL PRODUCTS 


PART 75—COMMUNICABLE 
DISEASES IN HORSES, ASSES, 
PONIES, MULES, AND ZEBRAS 


11. The authority citation for part 75 
continues to read as follows: 
Authority: 21 U.S.C. 111-113, 115, 117, 


120, 121, 123-126, 134—134h; 7 CFR 2.17, 
2.51, and 371.2(d). 


§75.4 [Amended] 

12. Section 75.4 is amended by 
adding at the end of the section the 
following: “(Approved by the Office of 
Management and Budget under control 
number 0579-0051)” 


PART 78—BRUCELLOSIS 


13. The authority citation for part 78 
continues to read as follows: 
Authority: 21 U.S.C. 111-114a-1, 114g, 


115, 117, 120, 121, 123-126, 134b, 134f; 7 
CFR 2.17, 2.51, and 371.2(d). 


§§ 78.7, 78.8, 78.9, 78.12, 78.22, 78.23, 78.31, 
and 78.32 [Amended] 

14. Sections 78.7, 78.8, 78.9, 78.12, 
78.22, 78.23, 78.31, and 78.32 are 
amended by revising the OMB control 
citation to read as follows: “(Approved 
by the Office of Management and 
Budget under control number 0579— 
0051)” 


PART 85—PSEUDORABIES 


15. The authority citation for part 85 
continues to read as follows: 

Authority: 21 U.S.C. 111, 112, 113, 115, 
117, 120, 121, 123-126, 134b, 134%; 7 CFR 
2.17, 2.51, and 371.2(d). 


§§ 85.5 and 85.6 [Amended] 


16. Sections 85.5 and 85.6 are 
amended by revising the OMB control — 


citation to read as follows: “(Approved 
by the Office of Management and 
Budget under control number 0579- 
0051)” 


§85.10 [Amended] 


17. Section 85.10 is amended by 
adding at the end of the section the 
following: “(Approved by the Office of 
Management and Budget under control 
number 0579-0032)” 


PART 91—INSPECTION AND 
HANDLING OF LIVESTOCK FOR 
EXPORTATION 


18. The authority citation for part 91 
continues to read as follows: 


Authority: 21 U.S.C. 105, 112, 113, 114a, 
120, 121, 134b, 134f, 136, 136a, 612, 613, 
614, 618, 46 U.S.C. 466a, 466b, 49 U.S.C. 
1509(d); 7 CFR 2.17, 2.51, and 371.2(d). 


§§ 91.8, 91.9, and 91.14 [Amended] 


19. Sections 91.8, 91.9, and 91.14 are 
amended by adding at the end of each 
of these sections the following: 
“(Approved by the Office of 
Management and Budget under control 
number 0579-0020)” 


PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


20. The authority citation for part 92 
continues to read as follows: 

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306; 
21 U.S.C. 102-105, 111, 114a, 134a, 134b, 
134c, 134d, 134f, 135, 136, and 136a; 31 
U.S.C. 9701; 7 CFR 2.17, 2.51, 371.2(d). 


§§ 92.101, 92.215, 92.301, and 92.519 
[Amended] 

21. Sections 92.101, 92.215, 92.301, 
and 92.519 are amended by adding at 
the end of each of these sections the 
following: “(Approved by the Office of 
Management and Budget under control 
number 0579-0020)” 


PART 93—IMPORTATION OF 
ELEPHANTS, HIPPOPOTAMI, 
RHINOCEROSES, AND TAPIRS 


22. The authority citation for part 93 
continues to read as follows: 


Authority: 21 U.S.C. 111, 134a, 134b, 134c, 
134d, 134f; 7 CFR 2.17, 2.51, and 371.2(d). 


§93.8 [Amended] 


23. Section 93.8 is amended by 
adding at the end of the section the 
following: “(Approved by the Office of 
Management and Budget under control 
number 0579-0020)” 
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PART 94—RINDERPEST, FOOT-AND- 
MOUTH DISEASE, FOWL PEST (FOWL 
PLAGUE), VELOGENIC 
VISCEROTROPIC NEWCASTLE 
DISEASE, AFRICAN SWINE FEVER, 
HOG CHOLERA, AND BOVINE 
SPONGIFORM ENCEPHALOPATHY: 
PROHIBITED AND RESTRICTED 
IMPORTATIONS 


24. The authority citation for part 94 
continues to_read as follows: 


Authority: 7 U.S.C. 147a, 150ee, 161, 162, 
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a, 
134a, 134b, 134c, 134f, 136, and 1364; 31 
U.S.C. 9701; 42 U.S.C. 4331, 4332; 7 CFR 


2.17, 2.51, and 371.2(d). 


§94.5 [Amended] 

25. Section 94.5 is amended by 
revising the OMB control citation to 
read as follows: “(Approved by the 
Office of Management and Budget under 
control numbers 0579-0015 and 0579-— 
0054)” 


§§ 94.4, 94.8, 94.17, and 94.19 [Amended] 

26. Sections 94.4, 94.8, 94.17, and 
94.19 are amended by adding at the end 
of each of these sections the following: 
“(Approved by the Office of 
Management and Budget under control 
number 0579-0015)” 


§94.14 [Amended] 

27. Section 94.14 is amended by 
adding at the end of the section the 
following: “(Approved by the Office of 
Management and Budget under control 
number 0579-0040)” 


PART 95—SANITARY CONTROL OF 
ANIMAL BYPRODUCTS (EXCEPT 
CASINGS), AND HAY AND STRAW, 
OFFERED FOR ENTRY INTO THE 
UNITED STATES 


28. The authority citation for part 95 
continues to read as foltows: 


Authority: 21 U.S.C. 111; 31 U.S.C. 9701; 
7 CFR 2.17, 2.51, and 371.2(d). 


§§ 95.6, 95.8, 95.10, 95.12, 95.15, 95.16, 
95.18, 95.19, 95.20, and 95.23 [Amended] 

29. Sections 95.6, 95.8, 95.10, 95.12, 
95.15, 95.16, 95.18, 95.19, 95.20, and 
95.23 are amended by adding at the end 
of each of these sections the following: 
“(Approved by the Office of 
Management and Budget under control 
number 0579-0015)” 


PART 96—RESTRICTION OF 
IMPORTATIONS OF FOREIGN ANIMAL 
CASINGS OFFERED FOR ENTRY INTO 
THE UNITED STATES 


30. The authority citation for part 96 
continues to read as follows: 


Authority: 21 U.S.C. 111, 136, 136a; 7 CFR 
2.17, 2.51, and 371.2(d). 


§§ 96.1 and 96.13 [Amended] 

31. Sections 96.1 and 96.13 are 
amended by adding at the end of each 
of these sections the following: 
“(Approved by the Office of 
Management and Budget under control 
nuimber 0579-0015)” 


PART 122—ORGANISMS AND 
VECTORS 


32. The authority citation for part 122 
continues to read as follows: 


Authority: 21 U.S.C. 111, 151-158. 


§§ 122.2 and 122.3 [Amended] 


33. Sections 122.2 and 122.3 are 
amended by revising the OMB control 
citation to read as follows: “(Approved 
by the Office of Management and 
Budget under control number 0579— 
0015)” 

Done at Washington, DC, this 21st day of 
December 1994. 

Lonnie J. King, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

{FR Doc. 94—31892 Filed 12-28-94; 8:45 am] 
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Federal Crop Insurance Corporation 


7 CFR Part 457 
RIN 0563-AA77 


Common Crop Insurance Regulations; 
Sunflower Seed Crop Insurance 
Provisions 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 


ACTION: Final rule. 





SUMMARY: The Federal Crop Insurance 
Corporation (FCIC) hereby adopts 
specific crop provisions for the 
insurance of sunflower seed. The 
provisions will be used in conjunction 
with the Common Crop Insurance 
Policy which contains standard terms 
and conditions common to most crops. 
The intended effect of this rule is to 
move specific crop provisions for 
insuring sunflower seed from the 
General Crop Insurance Policy to the 
Common Crop Insurance Policy for ease 
of use by the public and conformance 
among policy terms. 

EFFECTIVE DATE: December 29, 1994. 
FOR FURTHER INFORMATION CONTACT: 
Diana Moslak, Regulatory and 
Precedural Development, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC 20250, 
telephone (202) 254-8314. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 


procedures established by Executive 
Order 12866 and Departmental 
Regulation 1512-1. This action 
constitutes a review as to the need, 
currency, clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is 
March 1, 1999. 

This rule has been determined to be 
“not significant” for purposes of 
Executive Order 12866, and therefore 
has not been reviewed by the Office of 
Management and Budget (OMB). 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.), the information collection or 
record-keeping requirements included 
in this final rule have been approved by 
OMB and assigned OMB No. 0563- 
0016. 

It has been determined under section 
6{a).of Executive Order 12612, 
Federalism, that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
federalism assessment. The policies and 
procedures contained in this rule will 
not have substantial direct effects on 
states or their political subdivisions, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

This action will not have a significant 
impact on a substantial number of small 
entities. The amount of work required of 
the insurance companies delivering 
these policies and the procedures 
therein will not increase from the 
amount required to deliver previous 
policies. This rule does not have any 
greater or lesser impact on the insured. 
Therefore, this action is determined to 
be exempt from the provisions of the 
Regulatory Flexibility Act and no 
Regulatory Flexibility Analysis was 
prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which require intergovernmental 
consultation with state and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115, June 24, 1983. 

The Office of the General Counsel has 
determined that these regulations meet 
the applicable standards provided in 
subsections 2{a) and 2(b)}{2) of Executive 
Order 12778. The provisions of this rule 
will preempt state and local laws to the 
extent such state and local laws are 


- inconsistent herewith. The 


administrative appeal provisions 
located at 7 CFR part 400, subpart J 
must be exhausted before judicial action 
may be brought. 
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This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment or an 
Environmental Impact Statement is 
needed. 

Upon publication of the rule, the 
provisions for insuring sunflower seed 
contained herein will supersede the 
provisions contained in 7 CFR 401.124. 
The provisions of 7 CFR 401.124 will be 
amended to restrict their effect to the 
crop years prior to 1995. 

On Friday, September 23, 1994, FCIC 
published a proposed rule in the 
Federal Register at 59 FR 48827 
proposing to revise the Common Crop 
Insurance Regulations by adding new 
provisions for Sunflower Seed crop 
insurance. | 

Following publication of the proposed 
rule, the public was afforded 30 days to 
submit written comments, data, and 
opinions. The comments received and 
FCIC responses are as follows: 

Comment: One comment received 
from an insurance association 
recommended changing the language in 
the opening paragraph from “Common 
Crop Insurance Provisions”’, to ‘Basic 
Provisions”, since the document the 
insured receives is entitled “Basic 
Provisions”, not “Common Crop 
Insurance Policy”. 

Response: FCIC agrees with the 
comment and has changed the proposed 
language to read ‘Basic Provisions”’. 

Comment: One comment received 
from an insurance company questioned 
why the sales closing date was not 
contained in the Sunflower Seed Crop 
Insurance Provisions. 

Response: Consistent with the other 
crops which have attached to the Basic 
Provisions of the Common Crop 
Insurance Policy, the cancellation and 
termination dates are listed in the Crop 
Provisions. The sales closing dates are 
contained in the crop’s Special 
Provisions. This allows the Manager of 
the FCIC greater latitude in extending 
the sales closing date when 
circumstances warrant such a change. 

Comment: One comment received 
from an insurance company questioned 
why the 20 acre or 20 percent of a unit 
requirement was not addressed in 
section 10 of the Sunflower Seed Crop 
Provisions, ““Replanting Payments”. 

Response: These requirements are 
contained in section 13 of the Basic 
Provisions of the Common Crop 
Insurance Policy, to which the 
Sunflower Seed Crop Provisions attach, 
and therefore, do not need to be 
repeated in the Sunflower Seed Crop 
Provisions. 


Comment: One comment received 
from an insurance association expressed 
concern that leaving representative 
strips solely because the insured 
disagrees with the appraisal may subject 
the program to possible abuse. In many 
situations, samples are more susceptible 
to loss and do not accurately represent 
what the entire unit would have 
produced. 

Response: FCIC disagrees with the 
comment and believes that the language 
in subparagraph 12.(c)(1)(iv)(A) allows 
the insurer to determine those situations 
in which it is reasonable to leave 
representative samples to determine the 
amount of production to be counted. In. 
cases where it is necessary to defer 
determinations, the insured must be 
advised how production to count will 
ultimately be determined, and the 
consequences of failure to leave or care 
for the samples. 

Comment: One comment received 
from an insurance association 
questioned whether or not the Special 
Provisions provide separate prices for 
oil and non-oil types of sunflowers, and 
if so, is the insured required to select 
the same percentage of each price? 

Response: The Special Provisions 
indicate that both oil and non-oil types 
are insurable but do not contain 
separate prices by type. This matter is 
under consideration and the crop 
provisions have been modified. 

Comment: One comment received 
from an insurance company questioned 
why test weight pounds are listed in 
subparagraph 12.(d)(2)(i)(B) for quality 
adjustment of non-oil type sunflower 
seed, but pounds are not listed for 
quality adjustment of oil-type sunflower 
seed in subparagraph 12.(d)(2)(i)(A). 

Response: The Official United States 
Standards for Grain lists the minimum 
test weight for U.S. No. 2 “sunflower 
seed” but does not differentiate between 
oil or non-oil types. The FCIC has 
further defined minimum test weight for 
oil and non-oil types. The policy 
language refers to the Official United 
States Grain Standard requirements for 
U.S. No. 2 oil type sunflowers, and 
specifically lists the minimum pounds 
per bushel for non-oil types as 22 
pounds. Listing the specific’test weight 
pounds for non-oil sunflowers clearly 
identifies the differences in quality 
adjustment requirements. 

Comment: One comment received 


-from an insurance association suggested 


that the language in paragraph 
12.(d)(3)(iii) regarding the determination 
of test weight for quality adjustment be 
modified. The sentence presently reads, 
“Test weight for quality adjustment 
purposes may be determined by our loss 
adjustor.” The sentence could give the 


indication that only the loss adjuster 
can determine test weight. 

Response: FCIC agrees with the | 
comment and has changed the sentence 
to read: “Test weight for quality 
adjustment purposes may also be 
determined by our loss adjuster.” 

In addition to the changes indicated 
in the responses to comments, FCIC has 
made the following changes: 

1. Subsection 12.(b) has been 
modified to allow for settlement of a 
claim based on a separate price by type. 
FCIC has received requests from 
interested parties recommending a 
separate price for “‘confectionery type” 
sunflowers. The proposed policy 
language allows a separate price 
election by type if the Special 
Provisions contain that option. 

2. Paragraph 12.(d)(4) has been 
revised to allow the use of 
predetermined quality adjustment 
discount factors. The use of the factors 
will: 

(a) Minimize vulnerability to bid- 
price and local market price 
manipulation (and reliance on a third 
party who is not disinterested) in 
establishing quality adjustment factors; 

(b) Increase the uniformity of loss 
adjustment of grain eligible for quality 
adjustment; and 

(c) Simplify establishing the amount 
of production in the event grain is 
eligible for — adjustment. 

3. Subparagraph 13. (d)(2)(ii) has been 
revised to extend the insurance period 
for prevented planting coverage as 
required by the Federal Crop Insurance 
Reform Act of 1994. The new provisions 
extend, for carry-over insureds, the 
prevented planting coverage to insured 
causes occurring in the-period from the 
sales closing date for the crop year 
immediately preceding the insured crop 

ear. 

The Federal Crop Insurance Act as 
amended by the Federal Crop Insurance 
Reform Act of 1994, is required to be in 
effect for the 1995 crop year. The 
contract change date in the policy 
requires that changes be filed prior to 
December 31, 1994, to be effective for 
the 1995 crop year. Therefore, good 
cause is shown to make the rule 
effective in less than 30 days. 

Accordingly, the rule, “Common Crop 
Insurance Regulations; Sunflower Seed 
Crop Insurance Provisions” published at 
59 FR 48827 as revised and set out 
below is hereby adopted as a final rule. 


List of Subjects in 7 CFR Part 457 
Crop insurance, Sunflower seed. 
Final Rule 


For the reasons set out in the 
preamble, the Federal Crop Insurance 
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Corporation hereby amends the 
Common Crop Insurance ions, {7 
CFR Part 457), effective for the 1995 and 


succeeding crop years, as follows: 


PART 457—COMMON CROP 
INSURANCE REGULATIONS; 
REGULATIONS FOR THE 1995 AND 
SUBSEQUENT CONTRACT YEARS 


1. The authority citation for 7 CFR 
Part 457 is revised to read as follows: 


Authority: 7 U.S.C. 1506 (1) 


2. 7 CFR Part 457 is amended by 
adding a new § 457.108, Sunflower Seed 
Crop Insurance Provisions, to read as 
follows: 


* §457.108 Sunflower Seed Crop Insurance 
Provisions. 

The Sunflower Seed Crop Insurance 
Provisions for the 1995 and succeeding 
crop years are as follows: 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
Sunflower Seed Crop Provisions 

if a conflict exists among-the Basic 
Provisions (§ 457.8), these crop provisions, 
and the Special Provisions, the Special 
Provisions will control these crop provisions 


and the Basic Provisions; and these crop 
provisions will contro! the Basic Provisions. 
1. Definitions 

(a) Days—Calendar days. 

(b) Final planting date—The date 
contained in the Special Provisions for the 
insured crop by which the crop must initially 
be planted in order to be insured for the full 

. production guarantee. 

(c) Good farming practices—The cultural 
practices generally in use in the county for 
the crop to make norma! progress toward 
maturity and produce at least the yield used 
to determine the production guarantee and 
are those recognized by the Cooperative 
Extension Service as compatible with 
agronomic and weather conditions in the 
area. 

(d) Harvest—Combining or threshing the 
sunflowers for seed. 

(e) Interplanted—Acreage on which two or 
more crops are planted in a manner that does 
not permit separate agronomic maintenance 
or harvest of the insured crop. 

(f} lrrigated practice—A method of 
producing a crop by which water is 
artificially applied during the growing season 
by appropriate systems and at the proper 
times, with the intention of providing the 
quantity of water needed to produce at least 
the yield used to establish the irrigated 
production guarantee on the irrigated acreage 
planted to the insured crop. 

(g) Late planted—Acreage planted to the 
insured crop during the late planting period. 

(h) Late planting period—The period that 
begins the day after the final planting date for 
the insured crop and ends twenty-five (25) 
days after the final planting date. 

(i) Local market price—The cash seed price 
per pound for oil type sunflower seed 


grading U.S. No. 2, or non-oil type sunflower 
seed with a test weight of at least 22 pounds 
per bushel and less than five percent (5%) 
kernel damage, offered by buyers in the area 
in which you normally market the sunflower 
seed. The local market price for oil type 
sunflower seed will reflect the maximum 
limits of quality deficiencies allowable for 
the U.S. No. 2 grade of sunflower seed. 
Factors not associated with grading of 
sunflower seed under the Official United 
States Standards for Grain including, but not 
limited to, oi] or moisture content will not be 
considered. 

{j) Planted acreage—Land in which seed 
has been placed by a machine appropriate for 
the insured crop and planting method, at the 
correct depth, into a seedbed which has been 
properly prepared for the planting method 
and production practice. Sunflower seed 
must initially be planted in rows far enough 
apart to permit cultivation to be considered 
planted. Acreage planted in any other 
manner will not be insurable unless 
otherwise provided by the Special Provisions 
or by written agreement. 

(k) Practical to replant—in lieu of 
subsection 1.{ff} of the Basic Provisions 
(§ 457.8), practical to replant is defined as 
our determination, after loss or damage to the 
insured crop, based on factors, including but 
not limited to moisture availability, 
condition of the field, and time to crop 
maturity, that replanting to the insured crop 
will allow the to attain maturity prior 
to the calendar date for the end of the 
insurance period. It will not be considered 
practical to replant after the end of the late 


planting period unless replanting is generally. 


occurring in the area. 

(i) Prevented planting—inability to plant 
the insured crop with proper equipment by: 
(1) The final planting date designated in 
the Special Provisions for the insured crop in 

the county; or 

(2) The end of the late planting period. 

You must have been unable to plant the 
insured crop due to an insured cause of loss 
that has prevented most producers in the 
surrounding area from planting due to 
similar insurable causes. The insured cause 
of prevented planting must occur on or after 
the beginning of the prevented planting 
insurance period specified in paragraph 
13.(d}{2). 

(m) Production guarantee—The number of 
pounds determined by multiplying the 
approved yield per acre by the coverage level 
percentage you elect. 

({n) Replanting—Performing the cultural 
practices necessary to replace the sunflower 


_ seed and then replacing the sunflower seed 


in the insured acreage with the expectation 
of growing a successful crop. 

(o) Timely planted—Planted on or before 
the final planting date designated in the 
Special Provisions for the insured crop in the 
county. 

(p) Written agreement—Designated terms 
of this policy may be altered by written 
agreement. Each agreement must be applied 
for by the insured in writing no later than the 
sales closing date and is valid for one year 
only. If not specifically renewed the 
following year, continuous insurance will be 
in accordance with the printed policy. All 


variable terms including, but not limited to, 
crop variety, guarantee, premium rate, and 
price election must be contained in the 
written agreement. Notwithstanding the sales 
closing date restriction contained herein, in 
specific instances a written agreement may 
be applied for after the sales closing date, and 
approved if, after physical inspection of the 
acreage, there is a determination that the crop 
has the expectancy of making at least the 
guaranteed yield. However, no prevented 
planting liability will be established as a 
result of any request submitted after the sales 
closing date. All applications for written 
agreements as submitted by the insured must 
contain all variable terms of the contract 
between the company and the insured that 
will be in effect if the written agreement is 
disapproved. 


2. Unit Division 


Unless limited by the Special Provisions, a 
unit as defined in subsection 1.(tt) of the 
Basic Provisions (§ 457.8), may be divided 
into optional units if, for each optional unit 
you meet all the conditions of this section or 
if a written agreement to such division exists. 
Basic units may not be divided into optional 
units on any basis including, but not limited 
to, production practice, type, variety, and 
planting period other than as described 
under this section. If you do not comply fully 
with these provisions, we will combine all 
optional units which are not in compliance 
with these provisions into the basic unit from 
which they were formed. We may combine 
the optional units at any time we discover 
that you have failed to comply with these 
provisions. If failure to comply with these 
provisions is determined to be inadvertent, 
and the optional units are combined, that 
portion of the premium paid for the purpose 
of electing optional units will be refunded to 
you pro rata for the units combined. All 
optional units must be reflected on the 
acreage report for each crop year. 

(a) You must have records, which can be 
independently verified, of planted acreage 
and production for each optional unit for at 
least the last crop year used to determine 
your production guarantee. 

(b) You must plant the crop in a manner 
that results in a clear and discernable break 
in the planting pattern at the boundaries of 
each optional unit. 

(c) You must have records of measurement 
of stored or marketed production from each 
optional unit maintained in such a manner 
that permits us to verify the production from 
each optional unit or the production from 
each unit must be kept separate until after 
loss adjustment under the policy is 
completed. 

(d) Each optional unit must meet one or 
more of the following criteria as applicable: 

(1) Optional Units by Section, Section 
Equivalent, or Consolidated Farm Service 
Agency {CFSA) Farm Serial Number: — 
Optional units may be established if each 
optional unit is located in a separate, legally 
identified Section. In the absence of Sections, 
we may consider parcels of land legally 
identified by other methods of measure 
including, but not limited to: Spanish grants. 
railroad surveys, leagues, labors, or Virginia 
Military Lands as the equivalent of Sections 
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for unit purposes. In areas which have not 
been surveyed using the systems identified 
above, or another system approved by us, or 
in areas where such systems exist but 
boundaries are not readily discernable, each 
optiona! unit must be located in a separate 
farm identified by a single CFSA Farm Serial 
Number. 

(2) Optional Units on Acreage Including 
Both Irrigated and Non-Irrigated Practices: In 
addition to or instead of establishing optional 
units by Section, section equivalent or CFSA 
Farm Serial Number, optional units may be 
based on irrigated acreage or non-irrigated 
acreage if both are located in the same 
Section, section equivaient or CFSA Farm 
Serial Number. The irrigated acreage may not 
extend beyond the point at which your 
irrigation system can deliver the quantity of 
water needed to produce the yield on which 
your guarantee is based and you may not 
continue into non-irrigated acreage in the 
same rows or planting pattern. You must 
plant, cultivate, fertilize, or otherwise care 
for the irrigated acreage in accordance with 
recognized good irrigated farming practices. 


3. Insurance Guarantees, Coverage Levels, 
and Prices for Determining Indemnities 


In addition to the requirements of section 
3 (Insurance Guarantees, Coverage Levels, 
and Prices for Determining Indemnities) of 
the Basic Provisions (§ 457.8), you may select 
only one price election for all the sunflower 
seed in the county insured under this policy. 
Notwithstanding the preceding sentence, if 
the Special Provisions provide different price 
elections by type, you may select one price 
election for each sunflower seed type 
designated in the Special Provisions. 


4. Contract Changes 

The contract change date is November 30 
preceding the cancellation date {see the 
provisions of section 4 (Contract‘Changes) of 
the Basic Provisions {§ 457.8)). 


5. Cancellation and Termination Dates 


In accordance with subsection 2.(f} of the 
Basic Provisions (§ 457.8), the cancellation 
and termination dates are March 15. 


6. Insured Crop 


~ In accordance with section 8 (Insured 

Crop) of the Basic Provisions (§ 457.8), the 
crop insured will be all the oil and non-oil 
type sunflower seed in the county for which 
a premium rate is provided by the actuarial 
table: 

(a) In which you have a share; 

(b) That is planted for harvest as sunflower 
seed; and 

({c) That is not (unless a written agreement 
allows otherwise): 

(1) Interplanted with another crop; or 

(2) Planted into an established grass or 
legume. 


7. Insurable Acreage 


In addition to the provisions of section 9 
(Insurable Acreage) of the Basic Provisions 
(§ 457.8): 
(a) We will not insure any acreage which 
_does not meet the rotation requirements 
shown in the Special Provisions; and 
(b) Any acreage of the insured crop 
damaged before the fina! planting date, to the 


extent that the remaining stand will not 
produce at least ninety percent (90%) of the 
production guarantee, must be replanted 
unless we agree that replanting is not 
practical (seesubsection 1.{k)). 


8. Insurance Peried 

In accordance with the provisions of 
section 11 (Insurance Period) of the Basic 
Provisions (§ 457.8), the calendar date for the 
end of the insurance period is November 30, 
immediately following planting. 
9. Causes of Loss . 


In accordance with the provisions of 
section 12 (Causes of Loss) of the Basic 
Provisions (§ 457.8), insurance is provided 
only against the following causes of loss 
which occur within the insurance period: 

(a) Adverse weather conditions; 

(b) Fire; 

(c) Insects, but not damage due to 
insufficient or improper application of pest 
control measures; 

(d) Plant disease, but not damage due to 
insufficient or improper application of 
disease control measures; 

(e) Wildlife; 

(f) Earthquake; 

(g) Volcanic eruption; or 

(h} If applicable, failure of the irrigation 
water supply due to an unavoidable cause of 
loss occurring after the beginning of planting. 


10. Replanting Payments 
(a) In accordance with section 13 


‘(Replanting Payment) of the BaSic Provisions 


(§ 457.8), a replanting payment for sunflower 
seed is allowed if the sunflowers are 


damaged by an insurable cause of loss to the 


extent that the remaining stand will not 
produce at least ninety percent (90%) of the 
production guarantee for the acreage and it 
is practical to replant {see subsection 1.(k)). 

(b) The maximum amount.of the replanting 
payment per acre will be the lesser of twenty 
percent (20%) of the production guarantee or 
175 (pounds of seed), multiplied by your 
price election, multiplied by your insured 
share or the share determined in accordance 
with subsection 10.{c), if applicable. 

(c) When more than one person insures the 
same crop.on a share basis, a replanting 
payment based on the total shares insured by 
us may be made to the insured person who 
incurs the total cost of replanting. Payment 
will be made in this manner only if an 
agreement exists between the insured 
persons which: 

(1) Requires one person to incur the entire 
cost of replanting; or 
* (2) Gives the right to all replanting 
payments to one person. 

(d) When sunflower seed is replanted using 
a practice that is uninsurable as an original 
planting, the liability for the unit will be 
reduced by the amount of the replanting 
payment which is attributable to your share. 
The premium amount will not be reduced. 


11. Duties in the Event of Damage or Loss 


In accordance with the requirements of 
section 14 (Duties in the Event of Damage or 
Loss) of the Basic Provisions (§ 457.8), the 
representative samples of the unharvested 
crop must be at least 10 feet wide and extend 
the entire length of each field in the unit. The 


samples must not be harvested or destroyed 
until the earlier of our inspection or 15 days 
after harvest of the balance of the unit is 
completed. 


12. Settlement of Claim 


(a) We will determine your loss on a unit 
basis. In the event you are unable to provide 
records of production: 

(1) For any optional unit, we will combine 
all optional units for which acceptable 
records of production were not provided; or 

(2) For any basic unit, we will allocate any 
commingled preduction to such units in 
proportion to our liability on the harvested 
acreage for each unit. 

(b) In the event of loss or damage covered 
by this policy, we will settle your claim on 
any unit by: 

(1) Multiplying the insured of each 
type of sunflower seed by the production 
guarantee for the applicable type; 

(2) Multiplying each result by the price 
election for the applicable type; 

(3) Adding these values; 

(4) Multiplying the production to count of 
each type of sunflower seed by the price 
election for that type; 

(5) Adding these dollar values; 

(6) Subtracting the result of step (5) from 
the result of step (3); and 

(7) Multiplying the result by your share. 

(c) The total production (pounds) to count 
from all insurable acreage on the unit will 
include: 

(1) All appraised production as follows: 

(i) Not less than the production guarantee 
for acreage: 

(A) That is abandoned; 

(B) Put to another use without our consent; 

(C) Damaged:solely by uninsured causes; or 

(D) For which you fail to provide records 
of production that are acceptable to us; 

(ii) Production lost due to uninsured 
causes; 

(iii) Unharvested production (mature 
unharvested production may be adjusted for 
quality deficiencies and excess moisture in 
accordance with subsection 12.({d)); and 

(iv) Potential production on insured 
acreage you want to put to another use or you 
wish to. abandon and no longer care for, if 
you and we agree on the appraised amount 
of production. Upon such agreement, the 
insurance period for that acreage will end if 
you put the acreage to another use or 
abandon the crop. If agreement on the 
appraised amount of production is not 
reached: 

(A) If you do not elect to continue to care 
for the crop, we may give you consent to put 
the acreage to another use if you agree to 
leave intact, and provide sufficient care for, 
representative samples of the crop in 
locations acceptable to us, (The amount of 
production to count for such acreage will be 
based on the harvested production or 
appraisals from the samples at the time 
harvest should have occurred. If you do not 
leave the required samples intact, or you fail 
to provide sufficient care for the samples, our 
appraisal made prior to giving you consent to 
put the acreage to another use will be used 
to determine the amount of production to 
count.); or 

(B) If you elect to continue to care for the 
crop, the amount of production to count for 





67138 Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Rules and Regulations 








the acreage will be the harvested production, 
or our reappraisal if additional damage 
occurs and the crop is not harvested; and 

(2) All harvested production from the 
insurable acreage. 

(d) Mature sunflower seed production may 
be adjusted for excess moisture and quality 
deficiencies. If moisture adjustment is 
applicable, it will be made prior to any 
adjustment for quality. 

(1) Production will be reduced by 0.12 
percent for each 0.1 percentage point of 
moisture in excess of ten percent (10%). We 
may obtain samples of the production to 
determine the moisture content. 

(2) Production will be eligible for quality 
adjustment if: 

(i) Deficiencies in quality result in: 

(A) Oi! type sunflower seed not meeting 
the grade requirements for U.S. No. 2 (grades 
U.S. sample grade) because of test weight, 
kernel damage (excluding heat damage), or a 
musty, sour or commercially objectionable 
foreign odor; or 

(B) Non-oil type sunflower seed having a 
test weight below 22 pounds per bushel or 
kernel damage (excluding heat damage) in 
excess of five percent (5%) or a musty, sour 
or commercially objectionable foreign odor; 
or 

(ii) Substances or conditions are present 
that are identified by the Food and Drug 
Administration or other public health 
organizations of the United States as being 
injurious to human or animal health. 

(3) Quality will be a factor in determining 
your loss only if: 

(i) The deficiencies, substances, or 
conditions, resulted from a cause of loss 
against which insurance is provided under 
these crop provisions and within the 
insurance period ; 

(ii) All determinations of these 
deficiencies, substances, or conditions are 
made using samples of the production 
obtained by us or by a disinterested third 
party approved by us; and 

(iii) The samples are analyzed by a grader 
licensed to grade sunflower seed under the 
authority of the United States Grain 
Standards Act or the United States 
Warehouse Act with regard to deficiencies in 
quality, or by a laboratory approved by us 
with regard to substances or conditions 
injurious to human or animal health. (Test 
weight for quality adjustment purposes may 
also be determined by our loss adjuster.) 

(4) Sunflower seed production that is 
eligible for quality adjustment, as specified in 
paragraphs 12.(d)(2) and (3), will be reduced: 

(i) In accordance with quality adjustment 
factor provisions contained in the Special 
Provisions; or 

(ii) As follows, if quality adjustment factor 
provisions are not contained in the Special 
Provisicns: 

(A) The market price of the qualifying 
damaged production and the local market 
price will be determined on the earlier of the 
date such quality adjusted production is sold 
or the date of final inspection for the unit. 
The price for the qualifying damaged 
production will be the market price for the 
local area to the extent feasible. Discounts 
used to establish the net price of the damaged 
production will be limited to those which are 


usual, customary, and reasonable. The price 
will not be reduced for: 

(1) Moisture content; 

(2) Damage due to uninsured causes; or 

(3) Drying, handling, processing, or any 
other costs associated with normal 
harvesting, handling, and marketing of the 
sunflower seed; except, if the price of the 
damaged production can be increased by 
conditioning, we may reduce the price of the 
production after it has been conditioned by 
the cost of conditioning but not lower than 
the value of the production before 
conditioning. (We may obtain prices from 
any buyer of our choice. If we obtain prices 
from one or more buyers located outside your 
local market area, we will reduce such prices 
by the additional costs required to deliver the 
sunflower seed to those buyers.); 

(B) The value of the damaged or 
conditioned production will be divided by 
the local market price to determine the 
quality adjustment factor; and 

(C) The number of pounds remaining after 
any reduction due to excessive moisture (the 
moisture-adjusted gross pounds (if 
appropriate)) of the damaged or conditioned 
production will then be multiplied by the 
quality adjustment factor to determine the 
net production to count. 

(e) Any production harvested from plants 
growing in the insured crop may be counted 
as production of the insured crop on a weight 
basis. 


13. Late Planting and Prevented Planting 


(a) In lieu ofparagraph 8.(b)(2) and 
subsection 1.(aa) of the Basic Provisions 
(§ 457.8), insurance will be provided for 
acreage planted to the insured crop during 
the late planting period (see subsection 
13.(c)), and acreage you were prevented from 
planting (see subsection 13.(d)). These 
coverages provide reduced production 
guarantees. The reduced guarantees will be 
combined with the production guarantee for 
timely planted acreage for each unit. The 
premium amount for late planted acreage and 
eligible prevented planting acreage will be 
the same as that for timely planted acreage. 
If the amount of premium you are required 
to pay (gross premium less our subsidy) for 
late planted acreage or prevented planting 
acreage exceeds the liability on such acreage, 
coverage for those acres will not be provided 
(no premium will be due and no indemnity 
will be paid for such acreage), (For example, 
assume you insure one unit in which you 
have a 100 percent (100%) share. The unit 
consists of 150 acres, of which 50 acres were 
planted timely, 50 acres were planted seven 
(7) days after the final planting date (late 
planted), and 50 acres are unplanted and 
eligible for prevented planting coverage. To 
calculate the amount of any indemnity which 
may be due to you, the production guarantee 
for the unit will be computed as follows: 

(1) For timely planted acreage, multiply the 
per acre production guarantee for timely 
planted acreage by the 50 acres planted 
timely; 

(2) For late planted acreage, multiply the 
per acre production guarantee for timely 
planted acreage by ninety-three percent 
(0.93) and multiply the result by the 50 acres 
planted late; and 


(3) For prevented planting acreage, 
multiply the per acre production guarantee 
for timely planted acreage by fifty percent 
(0.5) and multiply the result by the 50 acres 
eligible for prevented planting coverage. 

The total of the three calculations will be 
the production guarantee for the unit. Your 
premium will be based on the result of 
multiplying the per acre production 
guarantee for timely planted acreage by the 
150 acres in the unit). 

(b) You must provide written notice to us 
if you were prevented from planting (see 
subsection 1.(l)). This notice must be given 
not later than three (3) days after: 

(1) The final planting date for acreage you 
were prevented from planting by the final 
planting date if you have unplanted acreage 
that may be eligible for prevented planting 
coverage; and 

(2) The date you discover that planting will 
not be possible within the late planting 
period for any acreage that may be eligible for 
prevented planting coverage, if you were not 
prevented from planting such acreage by the 
final planting date but were prevented from 
planting such acreage during the late 
planting period. 

(c) Late Planting 

(1) For sunflower acreage planted after the 
final planting date but on or before 25 days 
after the final planting date, the production 
guarantee for each acre will be reduced for 
= day planted after the final planting date 


ww) One percent (.01) for the first through 
the tenth day; and 

(ii) Two percent (.02) for the eleventh 
through the twenty-fifth day. 

(2) In addition to the requirements of 
section 6 (Report of Acreage) of the Basic 
Provisions (§ 457.8), you must report the 
dates the acreage is planted within the late 
planting period. 

(3) If planting of sunflower seed continues 
after the final planting.date, or you are 
prevented from planting during the late 
planting period, the acreage reporting date 
will be the later of: 

(i) The acreage reporting date contained in 
the Special Provisions for the insured crop; 
or 

(ii) Five (5) days after the end of the late 
planting period. 

(d) Prevented Planting (Including Planting 
After the Late Planting Period) 

(1) If you were prevented from planting 
sunflowers (see subsection 1.(1)), you may 
elect: 

(i) To plant sunflower seed during the late 
planting period, (The production guarantee 
for such acreage will be determined in 
accordance with paragraph 13.(c)(1)); 

(ii) Not to plant this acreage to any crop 
that is intended for harvest in the same crop 
year, (The production guarantee for such 
acreage will be fifty percent (50%) of the 
production guarantee for timely planted 
acres, (For example, if your production 
guarantee for timely planted acreage is 900 
pounds per acre, your prevented planting 
production guarantee would be equivalent to 
450 pounds per acre (900 pounds multiplied 
by 0.5)). This subparagraph does not prohibit 
the preparation and care of the acreage for 
conservation practices, such as planting a 
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cover crop, as long as:such crop is not 
intended for -harvest; or 

(iii) To plant sunflower seed after the late 
planting period, (The production guarantee 
for such acreage will be fifty percent (50%) 
of the production guarantee for timely 
planted acres, (For example, if your 
production guarantee for timely planted 
acreage is 900 pounds per acre, your 
prevented planting production guarantee 
would be equivalent to 450 pounds per acre 
(900 pounds mv’ ‘iplied by 0.5)). Production - 
to count for such acreage will be determined 
in accordance with subsections 12.(c) 
through fe). 

(2) In addition to the provisions of section 
11 (Insurance Period) of the Basic Provisions 
(§ 457.8), the insurance period for prevented 
planting coverage begins: 

(i) For the-crop year your application is 
accepted, on the sales closing date contained 
in the Special Provisions for the insured crop 
in the county; or 

(ii) For any continuous crop year following 
the crap year your applitation is.accepted, or 
for any crop year this insurance policy is 
transferred to.a different insurance provider, 
on the sales closing date for the crop year 
immediately preceding the current crop year, 
provided continuous coverage has been in 
effect since that date. 

(3) The.acreage to which prevented 
planting coverage applies will be limited as 
follows: 

(i) If you participate in any program 
administered by the United States 
Department of Agriculture for the crop year 
which limits the number of acres that may be 
planted, prevented planting acreage will not 
exceed the CFSA base acreage for the insured 
crop, reduced by any acreage reduction 
applicable to the farm under such program. 

(ii) If you do not participate in any program 
administered by the United States 
Department of Agriculture which limits the 
number of acres that may be planted, unless 
a written agreement exists to the contrary, 
eligible acreage will not exceed the greater of: 

(A) The CFSA base acreage for the insured 
crop, if applicable; 

(8) The number of acres planted to 
sunflower‘seed on each CFSA Farm Serial 
Number during the previous crop year 
(adjusted for any reconstitution which may 
have occurred prior to the sales closing date); 
or 

(C) One hundred percent (100%) of the 
simple average of the number of acres 
planted to sunflower seed during the crop 
years that were used to determine your yield. 

(iii) Acreage intended to be planted under 
an irrigated practice will be limited to the 
number of acres properly prepared to carry 
out an irrigated practice. 

(iv) A prevented planting production 
guarantee will not be provided for: 

(A) Any acreage that does not constitute at 
least 20 acres or 20 percent (20%) of the acres 
in the unit, whichever is less; 

(B) Land for which the actuarial table dees 
not designate a premium rate unless.a written 
agreement exists designating such premium 
rate; 

(C) Land used for conservation purposes or 
intended to be or considered to have been left 
unplanted under any program administered 


by the United States Department of 
Agriculture; 

(D) Land on which any crop, other than 
sunflower seed has been planted and is 
intended for harvest, or has been harvested 
in the same crop year; or 

(E) Land which planting history or 
conservation plans indicate would remain 
fallow for crop rotation purposes; 

(v) For the purpose of determining eligible 
acreage for prevented planting coverage, 
acreage for all units will be combined and be 
reduced by the number of sunflower acres 
timely planted and late planted, (For 
example, assume you have 100 acres eligible 
for prevented planting coverage in which you 
have a 160 percent (100%) share. The acreage 
is located in a single CFSA Farm Serial 
Number which you insure as two separate 
optional units consisting of 50 acres each. If 
you planted 60 acres of sunflower seed on 
one optional unit and 40 acres of sunflower 
seed on the second optional unit, your 
prevented planting eligible acreage would be 
reduced to zero, (100 acres eligible for 
prevented planting coverage less 100 acres 
planted equals zero)). If you report more 
sunflower acreage under this contract than is 
eligible for prevented planting coverage, we 
will allocate the eligible acreage to insured 
units based on the number of prevented 
planting acres and share you reported for 
each unit. 

(4) When the CFSA Farm Serial Number 
covers more than one unit, or a unit consists 
of more than one CFSA Farm Serial Number, 
the covered acres wil! be pro-rated based on 
the number of acres in each unit or CFSA 
Farm Serial Number that could have been 
planted to sunflowers in the crop year. 

(5) In accordance with the provisions of 
section 6 (Report of Acreage) of the Basic 
Provisions (§ 457.8), you must report any 
insurable. acreage you were prevented from 
planting. This report must be submitted on 
or before the acreage reporting date, even 
though you may elect to plant the acreage 
after the late planting period. Any acreage 
you report as eligible for prevented planting 
coverage which is not eligible will be deleted 
from prevented planting coverage. 

Done in Washington D.C., on December 22, 
1994. - 


Kenneth D. Ackerman, 


Manager, Federal Crop Insurance 
Corporation. 


{FR Doc. 94—32021 Filed 12-28-94; 8:45 am] 
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Agricultural Marketing Service 


7 CFR Part 1208 

[FV-—94—708FR] 

RIN: 0581-AB20 

Fresh Cut Flowers and Fresh Cut 


Greens Promotion and Information 
Order : 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 





SUMMARY: The U.S. Department of 
Agriculture (Department) is issuing the 
Fresh Cut Flowers and Fresh Cut Greens 
Promotion and Information Order 
(Order). The Order establishes a 
national industry-funded promotion and 
information program for fresh cut 
flowers and fresh cut greens (cut flowers 
and greens). The Order requires 
handlers to pay an assessment based on 
their gross sales of cut flowers and 
greens, regardless of the country of 
origin, to the National PromoFlor 
Council (Council). Composed of floral 
industry representatives, who are 
wholesalers, producers, importers, and 
retailers, the Council will use the 
assessments collected to conduct a 
generic promotion and information 
program to maintain, expand, and 
develop markets for cut flowers and 
greens. 

EFFECTIVE DATE: December 29, 1994. 
FOR FURTHER INFORMATION CONTACT: 
Arthur Pease, Research and Promotion 
Branch, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box $6456, Room 
2535-S, Washington, DC 20090-6456, 
telephone (202) 720-6930. 
SUPPLEMENTARY INFORMATION: This final 
Order is issued under the Fresh Cut 
Flowers and Fresh Cut Greens 
Promotion and Information Act of 1993 
[Pub. L. 103-190] approved December 
14, 1993, hereinafter referred to as the 
Act. 

Prior documents in this proceeding: 

Proposed Rule—Fresh Cut Flowers 
and Fresh Cut Greens Promotion and 
Information Order published June 28, 
1994, (59 FR 33400). 

This final rule has been issued in 
conformance with Executive Order 
12866 and the Office of Management 
and Budget has determined that it is a 
“significant regulatory action”. 

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. It is not intended to have 
retroactive effect. This rule does not 
preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under §8 
of the Act, after an order is 
implemented, a person subject to the 
order may file a petition with the 
Secretary stating that the order or any 
provision of the order, or any obligation 
imposed in connection with the order, 
is not in accordance with law and 
requesting a modification of the order or 
an exemption from the order. The 
petitioner is afforded the opportunity 
for a hearing on the petition. After such 
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hearing, the Secretary will make a ruling 
on the petition. The Act provides that 
the district courts of the United States 
in any district in which a person who 

is a petitioner resides or carries on 
business are vested with jurisdiction to 
review the Secretary’s ruling on the 
petition, if a complaint for that purpose 
is filed within 20 days after the date of 
the entry of the ruling. 


Regulatory Flexibility Act 


Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 


Only those wholesale handlers, retail - 


distribution centers, producers, and 
importers who have annual sales of 
$750,000 or more of cut flowers and 
greens and sell those products to 
exempt handlers, retailers, or consumers 
are considered to be qualified handlers 
and assessed under the order. There are 
approximately 900 wholesalers, 150 
importers, and 200 domestic producers 
who are qualified handlers. 

The majority of these qualified 
handlers are classified as small 
businesses. As defined by the Small 
Business Administration [13 CFR 
121.601] small agricultural service 
firms, which includes the qualified 
handlers who are required to pay 
assessments under the order, have been 
defined as those having annual receipts 
of less than $5 million. 

Statistics reported by the National 
Agricultural Statistics Service show that 
1993 sales at wholesale of domestic cut 
flowers and greens total approximately 
$535 million while the value of imports 
during 1993 was approximately $382 
million. The leading States in the 
United States producing cut flowers and 
greens, by wholesale value, are 
California, which produces 
approximately 60 percent of the 
domestic crop, followed by Florida, 
Colorado, Washington, New York, 
Hawaii, and Pennsylvania. Major 
countries exporting cut flowers and 
greens into the United States, by value, 
are Columbia, which accounts for 
approximately 60 percent, followed by 
The Netherlands, Mexico, and Costa 
Rica. 

During the first three years the order 
is in effect, the rate of assessment may 
not exceed 0.5 percent of the gross sales 
of cut flowers and greens. After the 
crder has been in effect for three years, 


the assessment rate may be increased or 
decreased by no more that 0.25 percent 
each year when recommended by two- 
thirds of the members of the Council 
and approved by the Secretary. 
However, at no time may the assessment 
rate exceed 1.0 percent of gross sales of 
cut flowers and greens. Notice and 
comment rulemaking will be required to 
change the assessment rate. 

Although the maximum assessment 
collection is expected to total about $10 
million annually, the economic impact 
of a 1.0 percent or less assessment on 
each qualified handler will not be 
significant. 

While the proposed order imposes 
certain recordkeeping sequirements on 
qualified handlers, information required 
under the order can be compiled from 
records currently maintained. Thus, any 
added burden resulting from increased 
recordkeeping is not expected to be 
significant when compared to the 
benefits that will accrue to such 
businesses. The order’s provisions have 
been carefully reviewed, and every 
effort has been made to minimize any 
unnecessary recordkeeping costs or 
requirements. 

Although the order imposes some 
additional costs and requirements on 
qualified handlers, it is anticipated that 
the program under the order will help 
to increase the demand for cut flowers 
and greens. Therefore, any additional 
costs are expected to be offset by the 
benefits derived from expanded markets 
and sales benefiting all segments of the 
floral industry. Accordingly, the 
Administrator of the AMS has 
determined that the provisions of the 
order will not have a significant 
economic impact on a substantial 
number of small entities. 


Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act of 1980 [44 U.S.C. 
Chapter 35] the forms, reporting, and 
recordkeeping requirements included in 
this action were submitted for approval 
to the Office of Management and Budget 
(OMB) and assigned OMB No. 0581-— 
0168, except for Council member 
nominee information sheets that were 
previously assigned OMB No. 0505-— 
0001. On the effective date of the 
program, the information collection 
burden will be combined with the other 
AMS research and promotion programs 
included under assigned OMB No. 
0581-0093.’ Information collection 
requirements that are included in this 
action are: 

(1) A periodic report by each qualified 
handler who handles cut flowers and 
greens. The estimated maximum 
number of respondents is 1,250, each 


submitting an average of 12 responses 
per year, with an estimated average 
reporting burden of 10 minutes per 
response. 

(2) An application requesting 
postponement of assessment payments. 
The estimated maximum number of 
respondents is 25, each submitting an 
average of 4 responses per year, with an 
estimated average reporting burden of 
20 minutes per response. : 

(3) A refund application form for 
persons who desire a refund of their 
assessments. The estimated maximum 
number of respondents is 210, each 
submitting 1 response prior to the initial 
referendum, or an annual average of 70 
respondents, with an estimated average 
reporting burden of 15 minutes per 
response. 

(4) An exemption application for 
wholesale handlers, retail distribution 
centers, producers, and importers of cut 
flowers and greens with gross annual 
sales under $750,000 and will be 
exempt from assessments and 
recordkeeping requirements. The 
estimated number of respondents for 
this form is 500, each submitting, one 
response per year, with an estimated 
average burden of 15 minutes per 
response. 

(5) A referendum ballot to be used to 
determine whether qualified handlers 
favor continuance of the order. The 
estimated number of respondents 
completing this ballot will be 1,250, 
each submitting one response 
approximately every 3 years, or an 
annual average of 417 respondents, with 
an estimated average reporting burden 
of 15 minutes per response. 

(6) A nominee background statement 
form for Council member and alternate 
member nominees. The estimated 
number of respondents for this form is 
50 for the initial nominations to the 
Council and approximately 17 
respondents annually thereafter. Each 
respondent will submit one response 
per year, with an estimated average 
reporting burden of 30 minutes per 
response. 

(7) A requirement to maintain records 
sufficient to verify reports submitted 
under the order. The estimated 
maximum number of recordkeepers 
necessary to comply with this 
requirement is 1,750 each of whom will 
have an estimated annual burden of 15 
minutes. 


Background 


The Act provides for the 
establishment by the Secretary of 
Agriculture (Secretary), of a national cut 
flowers and greens promotion and 
consumer information program which 
would be funded by assessments levied 
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on qualified handlers not to exceed 1 
percent of their gross sales of cut 
flowers and greens. 

The Act authorized the submission of 
proposals for a cut flowers and greens 
promotion and consumer information 
order by industry organizations or any 
other interested person affected by the 
Act. As required by the Act, the order 
provides for the establishment of a 
National PromoF lor Council. The 
Council is to be composed of 25 voting 
members: 14 members representing 
qualified wholesale handlers of 
domestic and imported cut flowers and 
greens; 3 members representing 
producers who are qualified handlers of 
cut flowers and greens; 3 members 
representing importers who are 
qualified handlers of cut flowers and 
greens; 3 members representing 
traditional retailers of cut flowers and 
greens; and 2 members representing 
persons who produce cut flowers and 
greens. Each member shall have an 
alternate. 

The Department issued a news release 
on February 17, 1994, requesting 
proposals for an initial order or portions 
of an initial order. 

In response to that news release an 
entire proposed order was submitted by 
the PromoFlor Organizing Group, Inc. 
(POG). POG, an industry group that was 
created and sponsored by 68 floral 
industry organizations and more than 
700 floral businesses developed a 
proposal for the promotion and 
consumer information order for cut 
flowers and greens. Once the Order is 
issued, POG will cease to exist except 
for the period of time it takes for it to 
serve as the initial election committee to 
assist in the nomination of members and 
alternates to the initial Council. After 
the Council is appointed, the Council 

. will be the election committee. 

The Department published POG’s 
proposed order as Proposal I. The 
Department modified POG’s proposed 
text (1) to make it consistent with the 
Act and other similar national research 
and promotion programs supervised by 
the Department, (2) to simplify the 
language and format of some provisions, 
and (3) to add certain sections necessary 
for proper administration of the Order 
by the Department. 

In addition to the proposal from POG, 
the Department published proposals 
addressing the nomination of the 
Council’s retailer members and defining 
“traditional retailer’’ and “‘traditional 
retail florist organization”, submitted by 
Florists’ Transworld Delivery 
Association (FTD) (Proposal II) and the 
Produce Marketing Association (PMA) 
(Proposal III). All three proposals were 


published in the June 28, 1994, issue of 
the Federal Register (59 FR 33400). 

Interested persons were invited to 
submit comments on the proposals until 
August 29, 1994. Fifty-eight comments 
were received during the comment 
period. One comment was received after 
the comment period. 

There were two comments opposing 
the Order, one submitted by a retail 
florist who, among other objections, 
opposed it on the basis of government 
interference in private business. The 
other comment in opposition to the 
proposed Order was filed by the Office 
of Chief Counsel for Advocacy of the 
U.S. Small Business Administration 
(OCCA) which raised a number of issues 
including the constitutionality of the 
Order. 

Of the 58 comments received, four 
expressed the opinion that the phrase 
“traditional retail florist” be restricted 
only to those independently owned 
retail florists whose major business is 
selling cut flowers and greens to 
consumers. In contrast, the proposed 
definition of ‘traditional retailer’’ 
submitted by PMA (Proposal III) 
included all retailers whose primary 
business is the sale of floral products 
including those who have a specific 
department dedicated to the sale of such 
products. These four commenters also 
wanted to exclude from Council 
membership, those marketers of cut 
flowers and greens who sell floral items 
through supermarkets and department 
stores. In the same vein, FTD argued 
that there should be a distinction 
between traditional retail florists and 
other retail florists. It is FTD’s position 
that the traditional retail florists, should 
be small independent “mom and pop” 
shops selling to consumers. The 
organization also stated that it is the 
largest organization representing this 
segment of the floral industry with 
23,000 members, and as a cooperative, 
it-should have a permanent position on 
the Council. FTD further argued that 
other types of retailers such as mass 
marketers and non-traditional retailers 
are not as attuned to consumers and 
marketing programs as the retail florists 
represented by FTD. 

Thirty-one comments expressed 
concern that too limited an 
interpretation of the term “traditional 
retail florist” would preclude a large 
segment of the floral industry from 
being represented on the Council. In the 
United States, the so-called mass- 
qarketers such as supermarkets arid 
other large merchandizing operations, 
represent about 50 percent of the 
volume of flowers and greens sold and 
about 33 percent of the total dollar value 
of floral sales. These commenters 


contend that the term “traditional retail 
florist” should be very broad and should 
include any retailer whose primary 
business is the sale of floral products, 
including cut flowers and greens, or has 
a specific department dedicated to the 
sale of floral products including cut 
flowers and ns. . 

A total of thirty-six comments 
including PMA opposed the proposal 
that FTD or any other wire service or 
organization be assigned a permenant 
position representing retailers on the 
Council. The commenters expressed 
views that retailers should not have to 
be affiliated with a particular wire 
service affiliation or specific 
organization but could contribute 
significantly to the floral industry’s 
promotional efforts and should be 
eligible to serve on the Council. The 
commenters included floral 
organizations and businesses, 
representing all segments of the floral 
industry from many different areas of 
the country. 

After considering all of the comments 
received on the issues of Council 
representation and the proper definition 
of “traditional retail florist”, it is 
determined that the term should be 
broadly defined as proposed by PMA, 
and that the membership on the Council 
should include as wide a spectrum as 
possible representing the retail segment 
of the floral industry. The FTD proposal 
allotting one of the Council member 
positions to FTD is not adopted. The 
Act already requires that one position 
on the Council be represented by 
AFMC. Having two of the three retailer 
positions on the Council allocated to 
specific associations would significantly 
limit the representation by other floral 
industry retail segments. However, this 
does not mean thataFTD nominee. 
could not be appointed to the Council 
by the Secretary. Proposal III published 
in the June 28, 1994, issue of the 
Federal Register is accepted and 
incorporated into the Order because it 
affords a large cross-section of retailers 
an opportunity to serve on the Council. 

Another comment made by FTD was 
that the uniform factor of 1.43 was not 
high enough because it went further 
back in the channel of distribution than 
the wholesalers selling to small retail 
florists. This factor was recommended 
by the industry for those distribution 
centers making non-sale transfers of 
fresh cut flowers and greens to retail 
outlets and represents the markup on a 
sale from wholesaler to retailer. This is 
equivalent to the same step in the 
marketing distribution process that the 
traditional retailer described by FTD 
uses when purchasing fresh cut flowers 
and greens from a wholesaler. The 
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sources used by wholesalers or 
distribution centers to acquire fresh cut 
flowers and greens or the prices they 

pay should be equivalent, because both 
would be expected to have the same 
access to floral suppliers. Consequently, 
there are no actual differences as to 
where in the marketing precess 
assessments are 

OCCA commented that in its view the 
Order is unconstitutional. We disagree 
with this view. In addition, OCCA urged 
the Agricultural Marketing Service 
(AMS) to perform a regulatory flexibility 
analysis. AMS had already made the 
determination that a regulatory 
flexibility analysis is not appropriate for 
a program of this nature and its 
relatively small economic impact. 

OCCA alse contended that the cost 
associated with recordkeeping and the 
calculation of assessments due would be 
greater than AMS assumes. The 
Department does net anticipate a 
significant increase in cests and 
paperwork burden to those covered by 
the program because al} of the records 
required to be maintained under the 
Order are based on sales of product or 
calculations based on the acquisition 
cost ef product: These types of records 
are normally kept by all businesses in 
the floral industry, especially by __ 
wholesale handlers with anrmal sales of 
$750,000 or more, and the calculation of 
assessments is a one step procedure 
using such readily available records. 
Further, the industry was provided 60 
days to comment on all aspects of the 
proposed Order, including the potential 
burden of calculating and paying 
assessments and paperwork, and no 
individual, who would be a qualified 
handler under the Order, expressed a 
concern in this area. 

OCCA further contended that AMS 
failed to take into account the impact of 
the Order on small retail florists. As 
OCCA correctly stated, retail florists are 
not assessed under the Order. However, 
it was OCCA’s position that wholesalers 
would pass on the assessment costs in 
terms of higher prices. There is 
sufficient competition within the 
wholesale floral industry with 
approximately $00 wholesale handlers, 
150 importers, and 200 domestic 
producers who are considered to be 
qualified handlers (those having annual 
sales of $750,000 or more) phus an 
undetermined number of suppliers who 
are smaller than the qualified handlers 
and who sell to the retail florists. Thus, 
we do not feel that a one-half of one 
percent assessment at the wholesale 
level would result i in rices. 

OCCA also sdeomon with 
having POG serve as the initial election 
committee, arguing that this would 


place too much power in the hands of 
one segment of the industry. The POG 
re presents a substantial majority of the 
qualified handlers who would be paying 
assessments under the program. This 
organization also has the knowledge and 
respect of the floral industry necessary 
to perform this important function. 
Balloting for nominees will be 
conducted by an independent certified 
public accounting firm to ensure that 
the nominations are conducted in an 
impartial manner. We believe that there 
is no reason to be concerned by POG’s 
role in the nominations process. As a 
matter of fact the nomination process 
will be more efficient and less costly to 
the industry if it is conducted as 
proposed. 

OCCA also recommended that FFD 
and PMA each be allocated a seat on the 
Council. The Act requires that one 
position be assigned to the American 
Floral Marketing Association. As we 
have already stated, it is the 
Department's view that the retailer 
positions on the Council should be open 
to as wide a retailer representation as 
possible so that no segment of the retail 
floral industry is discriminated against. 
It would be difficult to determine which 
organization has the most retail 
members, and this action would further 
preclude other retailers, who may not be 
members of the largest organization, 
from-serving on the Council. Therefore, 
the Order provision concerning these 
nominations will remain as proposed. 

OCCA also commented on the need 
for referendum procedures. We are 
aware that such procedures are needed 
and will promulgate those procedures in 
advance of the referendum which is to 
be held no later than 3 years after the 
Order is issued. 

OCCA questions the Act giving the 
Secretary of Agriculture (Secretary), and 
more specifically the AMS which 
administers these programs, latitude in 
determining whether the order tends to 
effectuate the policy of the Act. 
However, this is consistent with the 
statutory scheme. 

PMA also, recommended that 
nominations be limited to national 
organizations. We are in agreement with 
this recommendation. The acceptance of 
nominations only from national retail 
florists organizations was already 
included in § 1208.32(b} of the proposed 
Order which is retained in the final 
Order. In addition, the definition of 
“traditional retail florists organization” 
is accepted as proposed in Proposal III, 
and that definition requires nationwide 
membership. Further, PMA is im favor of 
keeping the two retailer seats that were 
not designated for AFMC open to as 
large a segment of the floral industry as 


possible. The provisions of this Order 
are also in agreement with this 
recommendation. 

Fifteen comments did not address any 
specific issues or proposals but 
indicated general support for the Order 
and the program. 

POG, which proposed an entire order 
for fresh cut flowers and greens that was 
published in the June 28, 1994, issue of 
the Federal Register as Proposal I, 
submitted a comment recommendi 
that several changes be made in the final 
Order. 

In § 1208.10 of the proposed Order, 
POG believes that the definition of the 
term “ gross sales price” needs further 
clarification. The definition in the 
proposal contained the phrase “total 
amount of the transaction in a sale of 
fresh cut flowers and greens.” Because 
there are numerous different methods 
used by wholesalers, importers, and 
producers in pricing cut flowers and 
greens in the industry, POG believes 
that further clarification is necessary so 
that qualified handlers will not be 
confused when calculating assessments 
due. Some qualified handlers invoice 
such charges as boxing, sleeving, 
cooling, and delivery separately while 
others include such charges in the price 
of the cut flowers and greens. Therefore, 
POG contends that an equitable basis for 
determining what constitutes the gross 
sales price, needs to be further 
explained im the Order to ensure that all 
qualified handlers are aware of the basis 
for calculating assessments. The 
Department accepts a change in the 
definition of “gross sales price” in 
§ 1208.10 which includes other charges 
that are normally associated with the 
pricing of cut flowers and greens but 
placed the methodology for determining 
variations under the assessment 
provisions in § 1208.50. 

Minor clarification changes of the 
wording in §§ 1208.16fa), 1208.18, 
1208.18(a), and 1208.31{c} were 
accepted and incorporated in the Order. 

POG recommended an amendment to 
§ 1208.31(h) which would change the 
time period for conducting the 
nomination process from 90 days to 120 
days before the terms of office begins 
and which would have appointments 
made at least 30 days before the terms 
of office begin. This recommendation is 
not adopted. The nomination process 
can begin at any time, and the 
appointment process. may or may not 
take the full 90 days. Incorporating the 
recommended change would restrict 
any flexibility the Secretary has in the 
appointment process. Further, all 
nominees submitted for appointment 
normally have prepared themselves for 
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assuming their member roles when 
Te the nomination. 

POG also recommended a change in 
§ 1208.34(b) to eliminate the exception 
that a person serving an initial term of 
office of two years could only serve one 
additional 3-year term of office. This 
change recommended by POG is denied 
on the basis that the Department 
believes that for the sake of clarity it is 
necessary to specify that those persons 
serving initial two-year terms of office 
are eligible to serve one additional term 
of office on the Council. 

Changes in §§ 1208.34(c) and (d) 
recommended by POG that the wording 
describing when the terms of office 
begin for the initial members of the 
Council be better clarified. Wording 
recommended by POG for clarification 
of the provisions is accepted and 
incorporated in the Order. 

POG’s recommended change in 
§ 1208.36(b) that would change the 
word “cast” to “voting” is unnecessary, 
and thus not adopted. 

The change POG recommended in 
§ 1208.42(b), which would add another 
term “postharvest physiology” to the 
list of authorized research projects, is 
accepted and incorporated into the 
Order. 

POG’s comment on removing all of 
the references in § 1208.50(a) to the 
various subparagraphs in § 1208.16 and 
just referring to the section is accepted 
and incorporated into the Order, 
because the proposal language is 
repetitious and unnecessary. 

OG’s comments on §§ 1208.50(b), 
1208.54(a), 1208.70(c), and 1208.82 are 
for wording changes that would clarify 
the intent but not the meaning of the 
sections. These wording changes are 
accepted and incorporated into the 
Order. 

POG asked that § 1208.80 regarding a 
requirement that all substantive actions 
proposed by the Council be submitted to 
the Secretary should be deleted. POG 
argues that since all financial matters, 
programs, and projects require approval 
by the Secretary, there is no need to 
further require that the Secretary 
approve all substantive Council actions. 
POG’S request is not adopted because 
the section merely reflects the fact that 
the Secretary has oversight 
responsibility over the program. Thus, it 
is reasonable to expect that in order to 
properly carry out such responsibility 
the Secretary should have the authority 
to oa the Council’s actions. 

e Professional Allied Florists 
Association of Metropolitan Detroit 
submitted a comment requesting that a 
portion of the assessment collected by 
the Council be distributed to local 
organizations for local promotion. The 


Act does not authorize such 
disbursements, but any promotion 
initiated by the Council will certainly 
compliment any local promotions and 
should help increase the consumption 
of cut flowers and greens. 

One comment was received from an 
individual but did not address any 
issues concerning the proposed Order. 
Another comment was received after the 
close of the comment period. These 
comments have been included in the 
rulemaking record. 

The American Institute of Certified 
Public Accountants (AICPA) submitted 
a comment concerning § 1208.55 of the 
Order which deals with the 
postponement of assessments. The 
AICPA stated that the requirement that - 
an independent certified public 
accountant express an opinion that a 
handler is insolvent or that a handler 
will be unable to continue to operate if 
required to pay the assessment when 
due is not possible under professional 
accounting standards. We concur with 
the AICPA’s that procedures need to be 
developed whereby a handler would be 
required to have an independent 
accountant perform an agreed upon 
procedure under applicable professional 
standards after a postponement is 
requested. Procedures for the actual 
processing of postponement requests 
will be developed after the Order 
becomes effective and a Council is 
appointed. AICPA also commented that 
in § 1208.70(c) of the Order, the phrase 
“books and records”’ should be replaced 
by “financial statements” because these 
documents are what auditors audit. This 
comment is accepted with modification 
in that the term ‘‘financial records and 
documents” will be used, and the 
section is changed accordingly. 

Other minor conforming changes 
made in this final rule include the 
requirement in § 1208.31(f) that ballots 
for voting for nominees be distributed 
only to persons assessed. This is 
changed because the Act does not 
require that producers voting for the at- 
large producer member nominees (east 
and west of the Mississippi River) 
necessarily have to be producers who 
pay assessments. 

After consideration of all relevant 
material presented, including the initial 
proposals, comments received, and 
other available information, it is found 
that the Order and all the terms and 
conditions thereof, tends to effectuate 
the declared policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register 
because a lengthy period is required to 


nominate and appoint the Council, the 
administrative agency provided for in 
the Order, before it can start to function. 
The floral industry has requested that 
the program become operational as soon 
as possible so that assessments can 
collected shortly after the beginning of 
the 1995 calendar year, which is the 
floral industry’s largest sales period, and 
so that promotional and other activities 
can be in place as soon as possible. 
Before the program can begin, it will be 
necessary for the Council to recommend 
a budget of anticipated expenses to the 
Department for review, modification, or 
approval. Also, it will be necessary for 
the Council to hire a staff and establish 
an office to carry out the needed 
administrative functions. Further, 
interested persons were afforded a 60- 
day comment period, and no useful 
purpose would be served in delaying 
the effective date. Therefore, this final 
rule is effective on the date of 
publication in the Federal Register. 


List of Subjects in 7 CFR Part 1208 

Administrative practice and 
procedure, Advertising, Consumer 
information, Marketing agreements, Cut 
flowers, Cut greens, Promotion, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble title 7 of the Code of Federal 
Regulations is hereby amended by 
adding a new Part 1208 to read as 
follows: 


PART 1208—FRESH CUT FLOWERS 
AND FRESH CUT GREENS 
PROMOTION AND INFORMATION 


Subpart A—Fresh Cut Flowers and 
Fresh Cut Greens Promotion and 
Information Order 


Definitions 


~ Sec 


1208.1 
1208.2 
1208.3 
1208.4 
1208.5 
1208.6 
1208.7 
1208.8 
1208.9 
1208.10 
1208.11 
1208.12 
1208.13 
1208.14 
1208.15 
1208.16 
1208.17 
1208.18 
1208.19 
1208.20 
1208.21 
1208.22 


Act 
Consumer information 
Council 
Cut flowers 
Cut greens 
Cut flowers and greens 
Department 
Exempt handler 
Fiscal year 
Gross sales price 
Order 
Part and subpart 
Person 
Promotion 
Producer that is a qualified handler 
Qualified handler 
Research 
Retailer 
Secretary 
Substantial portion 
State 
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1208.23 Traditional retail florist 


organization 

1208.24 United States 

Establishment of the Council 

4208.30 Establishment and membership of 
the Council 

1208.31 Election and appointment of 
members and alternates other than 
retailers. 

1208.32 Designation and appointment of 
retailer members and alternates 

1208.33 Failure to nominate 

1208.34 Terms of office and compensation - * 

1208.35 . Vacancies 

1208.36 Procedure 

1208.37 Executive committee 

Activities of the Council 

1208.40 Duties of the Council 

1208.41 Budgets and expenses 

1208.42 Plans, projects, budgets, and 
contracts 

1208.43 Other contracts and agreements 

Assessments 

1208.50 Assessments 

1208.51 Influencing governmental action 

1208.52 Charges for late payments 

1208.53: Adjustment of accounts 

1208.54 Refunds of assessments and escrow 
account 

1208.55 Postponement of collections 

1208.56 Determinations 


Suspension or Termination 
1208.60 Suspension and termination 


1208.61 Proceedings after termination 

1208.62 Effect of termination or amendment 

Reports, Books, and Records 

1208.70: Books, records, reports, cost 
control, and audits of the Council 

1208.71 Reports, books, and records of 
persons subject to this subpart 

1208.72 Confidential treatment 

Miscell 

1208.80 Right of the Secretary 

1208.81 Personal liability 

1208.82 Patents, copyrights, inventions, 
publications, and product formulations: 

1208.83 Amendments 

1208.84 Separability 

1208.85 OMB control numbers 

Authority: The Fresh Cut Flowers and 
Fresh Cut Greens Promotion and Information 
Act of 1993, 7 U.S.C. 6801 et seq. 


Definitions 


§ 1208.1 Act. 

Act means the Fresh Cut Flowers and 
Fresh Cut Greens Promotion and 
Information Act of 1993, Pub. L.. 103- 
190, 7 U.S.C. §§ 6801 et seq., and any 
amendments thereto. 


§ 1208.2 Consumer information. 
Consumer information means any 
action or program that provides 
information to consumers and other 
persons on appropriate uses for cut 
flowers and greens. under varied 
circumstances, or on the care and 
handling of cut flowers and greens. 


§ 1208.3 Council. 


Couneil means the Fresh Cut Flowers 
and Fresh Cut Greens Promotion 
Council established pursuant to 
§ 1208.30 of this subpart and which 
shall be referred to as the National 
PromoF lor Council. 


§ 1208.4 Cut flowers. 


Cut flowers include all flowers cut 
from growing plants that are used as 
fresh-cut flowers and that are produced 
under cover or in field operations, but 
not including foliage plants, floral 
supplies, or flowering plants. 


§1208.5 Cut greens. 


Cut greens include all cultivated or 
noncultivated decorative foliage cut 
from growing plants that are used as 
fresh-cut decorative foliage (except 
Christmas trees) and that are produced 
under cover or in field operations, but 
not including foliage plants, floral 
supplies, or flowering plants. 


§ 1208.6 Cut flowers and greens. 


The term cut flowers and greens 
means either cut flowers or cut greens, 
even though the cut flowers or cut 
greens are sold as separate commodities 
by a person in the floral marketing 
system, or cut flowers and cut greens 
collectively when both commodities are 
sold by a person in the floral marketing 
system. 


§ 1208.7 Department. 
Department means the United States 
Department of Agriculture. 


§ 1208.8 Exempt handler. 


Exempt handler means a person. who 
would otherwise be considered to be a 
qualified handler except that the 
person’s annual sales of cut flowers and 
greens to retailers and other exempt 
handlers is less than $750,000. 


§ 1208.9 Fiscal year: 


Fiseal year means a 12-menth period 
recommended by the Council and 
approved by the Secretary. 


§ 1208.10 Gross sales price. 


Gross sales price means the total 
amount of the transaction in a sale of 
cut flowers and greens from. a handler 
to a retailer or exempt handler including 
but not limited to charges such as 
containers, pre-cooling, packing, 
sleeving, delivery, freight, shipping, or 
other charges necessary to the 
protection and preservation of the cut 
flowers and greens. 


§ 1208.14 Order. 
Order means this subpart. 


§ 1208.12 Part and subpart. 

Part means the Fresh Cut Flowers and 
Fresh Cut Greens Promotion and 
Information Order and all rules and 
regulations issued to the Act.: 
The order itself shall be a subpart of 
such part. 

§ 1208.13 Person. 

Person means any individual, group 
of individuals, firm, partnership, 
corporation, joint steck company, 
association, society, cooperative, or 
other legal entity. : 


§ 1208.14 Promotion. 


Promotion means any action 
determined by the Secrétary to advance 
the image, desirability, or marketability 
of cut flowers and greens, including 
paid advertising. 


§ 1208.15 Producer that is a qualified. 
handler. 

Producer that is a qualified handler 
means an entity that is engaged: In the 
domestic production, for sale in 
commerce, of cut flowers and greens 
and that owns or shares in the 
ownership and risk of loss of the cut 
flowers and greens; or as a first 
processor of noncultivated greens, in 
receiving the greens from a person who 
gathers the greens for handling; and is 
subject to assessments as a qualified 
handler under the order. 


§ 1208.16 Quatifted handfer. 


Qualified handler means a person 
operating in the cut flowers and greens 
marketing system that sells domestic or 
imported cut flowers and greens to 
retailers and exempt handlers and 
whose annual sales of cut flowers and 
greens to retailers and exempt handlers 
are $750,000 or more. The term does not 
include a person who only physically 
transports or delivers cut flowers and 
greens. However, the term does. include, 
but is not limited to, the following 
entities when they have the requisite 
volume of sales of cut flowers. and 
greens as provided in §§ 1208.50 and 
1208.57: 

(a) A qualified wholesale handler—a 
person in business. as a floral wholesale 
jobber (i.e., a person who conducts a 
commission or other wholesale business 
in buying and selling cut flowers and 
greens) or as a floral supplier (i.e., a 
person engaged in acquiring cut flowers 
and greens to be manufactured into 
floral articles. or otherwise processed for 
resale) if the annual value of the 
qualified wholesale handlers sale of cut 
flowers and greens to retailers and 
exempt handlers is $750,000 or more; 

(b) A manufacturer of bouquets for 
sale to retailers if the cut flowers and 
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greens used in such articles are a 
substantial portion of the value of the 
manufactured floral articles; 

(c) A manufacturer of floral articles 
(other than bouquets) for sale to retailers 
if the cut flowers and greens used in 
such articles are a substantial portion of 
the value of the manufactured floral 
articles; 

(d} An auction house that clears the 
sale of cut flowers and greens to 
retailers and exempt handlers through a 
central clearinghouse; 

(e) A distribution center that is owned 
or controlled by a retailer if the 
predominant retail business activity of 
the retailer is floral sales. In addition to 
sales, non-sale transfers of cut flowers 
and greens by the distribution center to 
retail outlets, shall be counted for the 
purpose of applying the $750,000 
minimum volume rule to the center and 
the value of such transfers shal] be 
determined as provided in §§ 1208.50 
and 1208.57; 

(f} An importer that is a qualified 
handler—a person whose principal 
activity is the importation of cut flowers 
and greens into the United States (either 
directly or as an agent, broker, or 
consignee of any person or nation that 
produces or handles cut flowers and 
greens outside of the United States for 
sale in the United States) and whe sells 
such cut flowers and greens to retailers 
and exempt handlers or directly to 
consumers, if the annual combined 
value of such sales determined as 
provided im §§ 1208.50 and 1208.57 
totals $750,000 or more; 

(g) A producer that is a qualified 
handler, e.g., a person who produces cut 
flowers and greens and who sells such 
cut flowers and greens directly to 
retailers or consumers if the annual 
combined value of such sales 
determined as provided in §§ 1208.50 
and 1208.57 totals $750,000 or more. 


§ 1208.17 Research. 

Research means market research and 
studies limited to the support of 
advertising, market development, and 
other promotion efforts and consumer 
information efforts relating to cut 
flowers and greens, including 
educational activities. 


§ 1208.18 Retailer. 

Retailer means a person who sells cut 
flowers and greens to consumers. The 
term includes: 

(a) All retail outlets that sell cut 
flowers and greens to consumers 
including retail florists, supermarkets, 
and other mass market retail outlets that 
sell such cut flowers or greens, except 
distribution centers defined in 
§ 1208.16fe} {i.e., centers that are owned 


or controlled by a retailer if the 
predominant retail business activity of 
the retailer is floral sales and whose 
sales and non-sale transfers of cut 
flowers and greens to retail outlets total 
$750,000 or more, determined as 
provided in this subpart) even though 
such centers may also make direct sales 
to consumers. 

(b) Distribution centers cwned or 
controlled by a retailer (or distribution 
centers owned or controlled 
cooperatively by a group of such 
retailers) when the predominant 
business activity of the retailer or 
retailers is not the sale of cut flowers 
and greens to consumers; and 

(c) Distribution centers independently 
owned but operated primarily to 
provide food products to retail stores. 


§ 1208.19 Secretary. 


Secretary means the Secretary of 
Agriculture of the United States or any 
officer or employee of the Department to 
whom authority has heretofore been 
delegated, or to whom authority may 
hereafter be delegated, to act in the 
Secretary’s stead. 


§ 1208.20. Substantial portion. 


Substantial portion means that 
portion of the total value of 
manufactured floral articles that 
represents the value of the cut flowers 
and greens in such articles (expressed as 
a percentage factor) which the Council, 
with the approval of the Secretary, finds 
to be great enough to cause such articles 
to be classed as cut flowers and greens 
under this subpart. 


§ 1208.21 State. 


State means each of the several States 
of the United States, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the 
Northern Mariana Islands, the United 
States Virgin Islands, Guam, American 
Samoa, the Republic of the Marshal! 
Islands, the Federated States of 
Micronesia, and the Republic of Palau 
(until such time as the Compact of Free 
Association is ratified). 


§ 120822 Traditional retailer. 


Traditional retailer means any 
retailer, as defined in § 1208.18, whose 
primary business is the sale of floral 
products, including fresh cut flowers 
and cut greens, or who has a specific 
department dedicated to the sale of 
floral products, including fresh cut 
flowers and cut greens. 


§ 1208.23 Traditional retail florist 
organization. 

Traditional florist organization means 
membership organizations of traditional 


retailers with activities and membership 


-which are nationwide in scope. 


§ 1208.24 United States. 


United States means the States: 
collectively. 


Establishment of the Council 


§ 1208.30 Establishment and membership 
of the Council. 

(a) A Fresh Cut Flowers and Fresh Cut 
Greens Promotion Council which shall 
be named the National PromoF lor 
Council} is hereby established to 
administer the terms and provisions of 
this subpart. The Council shall consist 
of 25 members nominated by the floral 
industry and appointed by the 
Secretary, as provided in this subpart, 
each of whom shall have an alternate 
nominated and appointed in the same 
manner as members of the Council are 
nominated and appointed. 

(b) The membership of the Council 
shall be divided as follows: 

(1) 14 members and their alternates 
shall represent qualified wholesale 
handlers of domestic or imported cut | 
flowers and greens; 

(2) Three members and their 
alternates shall represent producers that 
are qualified handlers of cut flowers and 


(3) Fhree members and their 
alternates shalt represent importers that 
are qualified handlers of cut flowers and 
greens; 

(4) Fhree members and their 
alternates shall represent traditional 
retailers of cut flowers and greens; 

(5) One member and alternate shal! 
represent persons who produce cut 
flowers and greens in locations east of 
the Mississippi River; and 

(6) One member and alternate shal! 
represent persons who produce cut 
flowers and greens im locations west of 
the Mississippi River. 

§ 1208.31 Election and appointment of 
members and alternates other than 
retailers. 

(a) PromoFlor Organizing Group, Inc., 
an industry organizing committee, is 
designated as an election committee for 
the purpose of receiving the names of 
individuals who are engaged in the 
industry and who are prepared to serve 
as members (other than retailer 
members) of the Council or as alternates 
if elected as nominees and if selected by 
the Secretary for such positions. 

(b} The election committee shall, _ 
within five (5) days of the issuance of 
this subpart and with the assistance of 


the Secretary, request the submission of 


names of candidates for nominees from 
those segments of the industry for 
which nominees must be selected by arm 
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election process. These segments are: 
qualified wholesale handlers; importers 
who are qualified handlers; producers of 
cut flowers and greens who are qualified 
handlers; and producers of cut flowers 
and greens without regard to whether 
they are qualified handlers. Notification 
of the industry of the selection process 
by the election committee shall be by a 
news release to industry publications 
and where appropriate, newspapers of 
general circulation. In order to be 
assured of a place on the slate of 
candidates, the names of candidates 
must be received by the election 
committee not later than fifteen (15) 
days after the date of the first such news 
release. 

(c) Names of candidates shall be 
sought for the following seats on the 
Council: 

(1) 14 members and their respective 
alternates to represent qualified 
wholesale handlers of domestic or 
imported cut flowers and greens. Two 
such members and their respective 
alternates to represent the United States 
at large and two such members and their 
respective alternates to represent each of 
the following regions: 

Region 1 (Pacific): Alaska, California, 
Hawaii, Oregon, Washington, the 
Commonwealth of the Northern Mariana 
Islands, Guam, the Federated States of 
Micronesia, American Samoa, the 
Republic of the Marshall Islands, and 
the Republic of Palau. 

‘Region 2 (Inter-Mountain): Arizona, 
Arkansas, Colorado, Idaho, Kansas, 
Louisiana, Montana, Nebraska, Nevada, 
New Mexico, North Dakota, Oklahoma, 
South Dakota, Texas, Utah, and 
Wyoming. 

Region 3 (North Central): Illinois, 
Indiana, Iowa, Michigan, Minnesota, 
Missouri, and Wisconsin. 

Region 4 (Northeast): Connecticut, 
Maine, Massachusetts, New Hampshire, 
New Jersey, New York, Rhode Island, 
and Vermont. 

Region 5 (Mid-Atlantic): Delaware, 
District of Columbia, Kentucky, 
Maryland, Ohio, Pennsylvania, Virginia, 
and West Virginia. 

Region 6 (Southeast): Alabama, 
Florida, Georgia, Mississippi, North 
Carolina, Puerto Rico, South Carolina, 
Tennessee, and the United States Virgin 
Islands. 

(2) Three at-large members and their 
alternates to represent importers that are 
qualified handlers of cut flowers and 
greens. 

(3) Three members and their 
alternates to represent producers of cut 
flowers and greens that are qualified 
handlers of cut flowers and greens. 
There shall be one such member and 


alternate from each of the following 
production areas: 

Production Area 1: California. 

Production Area 2: Alaska, Arizona, 
Arkansas, Colorado, Hawaii, Idaho, 
Illinois, Indiana, Iowa, Kansas, 
Louisiana, Michigan, Minnesota, 
Missouri, Montana, Nebraska, Nevada, 
New Mexico, North Dakota, Oklahoma, 
Oregon, South Dakota, Texas, Utah, 
Washington, Wisconsin, and Wyoming. 

Production Area 3: Alabama, 
Connecticut, Delaware, Florida, Georgia, 
Kentucky, Maine, Maryland, 
Massachusetts, Mississippi, New 
Hampshire, New Jersey, New York, 
North Carolina, Ohio, Pennsylvania, 
Rhode Island, South Carolina, 
Tennessee, Vermont, Virginia, and West 
Virginia. 

(4) Two members and their respective 
alternates to represent persons who 
produce cut flowers and greens in 
locations east and west of the 
Mississippi River, respectively. There 
shall be one such member and alternate 
from the east, and one such member and 
alternate from the west. 

(d) Names of candidates for nominees 
may be submitted by state, regional 
(either regions within a state or regions 
that include more than one state as 
appropriate), or national industry 
organizations, provided that the 
organization has members engaged in 
the appropriate segment of the industry 
and from the region or production area 
if applicable, or by petition. The names 
of candidates submitted by an industry 
organization shall be accompanied by 
statements showing the role of the 
organization in the industry and general 
information about the membership it 
represents. No industry organization 
may submit more than two names of 
candidates for each seat on the Council. 
The names of candidates submitted by 
petition shal! be accompanied by 
petitions in support of such candidate, 
signed by not less than ten (10) persons 
engaged in the appropriate segment of 
the industry and from the region or 
production area, if applicable, that the 
candidate will represent if ultimately 
selected by the Secretary. Submission of 
names of all candidates, whether by 
organizations or by petition, must 
include a certification by thé candidate 
that the candidate is within the segment 
of the industry and the region or 
production area for which the candidate 
is nominated and, if elected as a 
nominee and if subsequently appointed 
by the Secretary, the candidate is 
willing to serve as a member or alternate 
member on the Council. 

(e) The names of candidates so 
submitted shall be reviewed and 
organized by the election committee for 


the preparation of slates of candidates. 
Separate slates for each segment and 
region of the industry shall be prepared 
as appropriate. There must be at least 
four candidates for each position on the 
Council for which nominees must be 
selected by election. No candidate may 
seek nomination for more than one seat 
on the Council. In a case where a 
candidate is nominated more than once 
the election committee will decide 
which place on the ballot the 
candidate’s name will appear. If 
insufficient candidates have been 
proposed for any seat, the election 
committee shall select additional 
candidates as required. The slates shall 
be prepared not later than 5 days after 
the date for receiving names of 
candidates by the election committee. 

(f) After all candidates have been 
listed on the slates of candidates, the 
slates shall be supplied to an 
independent certified public accounting 
(CPA) firm contracted by the election 
committee. The ballots shall be printed 
and distributed by the CPA firm by U.S. 
mail, or other means selected by the 
election committee, not later than 15 
days after the slates of candidates are 
received from the election committee. 
To the maximum extent practicable, 
ballots will be distributed to all persons 
who are eligible to vote for candidates 
under this subpart in the segment of the 
industry, the region, or in the United 
States as a whole, as applicable, to 
which the ballot pertains. Ballots that 
are not returned to the CPA firm within 
20 days shall be declared invalid. The 
votes for each candidate on the ballots 
shall be tallied by the CPA firm at the 
end of the voting period and the results 
furnished to the election committee. 
The election committee shall issue a 
news release setting forth.the names of 
the candidates and the number of votes 
received by each candidate within 5 
days after the voting period has ended. 
Those candidates on each of the ballots 
who rank first, second, third, and fourth 
in the number of votes received for each 
seat on the Council shall be declared the 
nominees for each such seat. 

(g) The names of those declared the 
nominees for each of the seats on the 
Council representing the various 
segments of the industry and the 
designated regions or production areas, 
where applicable, shall be submitted to 
the Secretary in order of rank with the 
number of votes received by each such 
nominee shown after the nominee’s 
name and with the recommendation 
that the nominee with the most votes for 
each of such seats be declared the 
member of the Council and the nominee 
with the next greatest number of votes 
for each of such seats be declared the 
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alternate member. The Secretary shall 
then appoint from the nominees so 
provided the members and their 
alternates for each of such seats om the 
Council. 

(h) Subsequent elections of nominees 
and appointment of members and 
alternates as terms expire shall be 
conducted by the Council or the Council 
staff in the manner similar to that 
described above except that the Council 
shall act as the election committee for 
which provision is made in this section. 
The nomination and election process 
shall be completed at least 90 days 
before the beginning of each nominee’s 
term of office. 

(i) The Council shall periodically 
review the cut flower and greens market 
im the United States for changes in the 
geographic distribution of importing, 
producing, and marketing facilities and 
shall, if appropriate, recommend 
changes in the regions and production 
areas described in this section to the 
Secretary for approval. 


§ 1208.32 Designation and appointment of 
retailer members and alternates. 

(a) Four nominations for one of the 
traditional retailer members of the 
Council and that member’s alternate 
shall be received from the American 
Floral Marketing Council (AFMC) or a 
successor entity. 

(b) Four nominations for each of two 
members of the Council and their 
alternates shall be received from 
national traditional retail florist 
organizations other than the AFMC. In 
order to be eligible to submit 
nominations for members and alternates 
to serve on the Council, such 
organizations must certify that their 
activities and membership are 
nationwide in scope. No more than four 
nominations for each seat may be 
submitted by each organization. 

(c) The Secretary shall choose from 
among the names submitted by the 
AFMC the names of the member and 
alternate who shall fill the seat on the 
Council representing the AFMC. The 
Secretary shall choose from among the 
names submitted by national! traditional 
retail florist organizations other than the 
AFMC the two members and their 
alternates who shall fill the other two 
seats on the Council representing 
traditional retailers. 


§ 1208.33 Failure to nominate. 

If any group of qualified wholesale 
handlers, producers that are qualified 
handlers, importers that are qualified 
handlers, persons who produce cut 
flowers and greens, or traditional 
retailers fails to nominate individuals 
for appointments as members or 


alternates of the Council, the Secretary 
may appoint individual(s) from the 
appropriate segment(s), region{s}, or 
area(s) of the industry to fill the vacancy 
or vacancies. The failure of any nominee 
to promptly indicate the nominee’s 
willingness to serve in such manner as 
may be prescribed by the Secretary shall 
be treated as a failure to nominate. 


§ 1208.34 Term of office and 
compensation. 

(a) The term of office for each member 
or alternate member of the Council shall 
be three years. As provided in the Act, 
the initial appointments on the Council 
shall be as follows: nine of the member 
appointments shall be for two-year 
terms, eight of the appointments shall 
be for three-year terms, and eight of the 
appointments shall be for four-year 
terms. Altefnate members shal! have the 
same terms of office as their respective 
members. The term of office on the 
initial Council shall be apportioned as 
follows: 

(1) One of the two qualified wholesale 
handler members representing each of 
Regions 1, 2, 4, and 5 shall serve two- 
year terms of office; one of the twa 
qualified wholesale handler members 
representing each of Regions 3, 4, and 
6 shall serve three-year terms of office; 
and one of the two qualified wholesale 
handler members representing each of 
Regions 1, 2, 3, 5, and 6 shall serve four- 
year terms of office. 

(2} The two qualified wholesale 
handler members representing the 
United States at large shall serve terms 
of office of two years and three years 
respectively. 

(3) The members representing 
producers that are qualified handlers 
from Production Areas 1 and 2 shall 
serve three-year terms of office, and the 
member representing producers that are 
qualified handlers from Production Area 
3 shall serve a four-year term of office. 

(4) The'three members representing 
importers that are qualified handlers 
shall serve terms of office of two, three, 
and four years respectively. 

(5} The members representing 
producers that product cut flowers and 
greens east and west of the Mississippi 
River shall each serve two-year terms of 
office. 

(6) The member representing retailers 
nominated by the AFMC shall serve a 
two-year term of office. The two 
members representing retailers not 
nominated by the AFMC shall serve 
three-year and four-year terms of office 
respectively. 

(b}) No member of the Council may 
serve more than two consecutive terms 
of three years, except that any member 
serving an initia! term of four years or 


two years may serve an additional term 
of three years. 

(c) The term of office for the initial 
Council shall begin immediately 
following appointment by the Secretary. 
Should the term of office of the initial 
Council begin before January 1, 1995, 
the time between appointment and 
January 1, 1995, shali not count towards 
the initial term of office. Should the 
term of office of the initial Council 
begin later than January 1, 1995, all time 
until the following January will count as 
a full year toward the terms of office set 
out in this section. In subsequent years, 
the term of office shall begin on January 
1 or such other period which may be 
recommended by the Council and 
approved by the Secretary. 

(d) Members of the Council shall 
serve without compensation, but each 
member or alternate member acting in 
place of a member shall be reimbursed 
for the expenses incurred in performing 
duties as a member of the Council. 


§ 1208.35 Vacancies. 


(a) Should any Council member 
position become vacant, the alternate of 
that member shall automatically assume 
the position of said member. Candidates 
for the vacant alternate member position 
which resulted from the alternate filling 
the vacant member position shall be 
nominated in the manner specified in 
§§ 1208.31 and 1208.32. Provided, That 
a vacancy will not be required to be 
filled if the unexpired term is less than 
six months. 

(b) Should the positions of both a 
member and such member’s alternate 
become vacant, Candidates to serve the 
unexpired terms of office for such 
member and alternate shall be 
nominated in the manner specified in 
§§ 1208.31 and 1208.32. Provided, That 
a vacancy will not be required to be 
filled if the unexpired term is less than 
six months. 

(c) If a member of the Council 
consistently refuses to perform the 
duties of a member of the Council, if a 
member of the Council fails to submit 
reports and remit assessments required 
under this part, or if a member of the 
Council is known to be engaged in acts 
of dishonesty or willful misconduct, the 
Council may recommend to the 
Secretary that the member be removed 
from office. If the Secretary finds that 
the recommendation of the Council 
shows adequate cause, the Secretary 
shall remove such member from office. 
Further, without recommendation of the 
Council, a member may be removed by 
the Secretary upon a showing of 
adequate cause, if the Secretary 
determines that the person’s continued 
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service would be detrimental to the 
achievement of the purposes of the Act. 


~ §1208.36 Procedure. 


(a) Thirteen (13) Council members, 
including alternates acting in place of 
members of the Council, shall constitute 
a quorum: Provided, That such 
alternates shall serve only when the 
member is absent from a meeting or is 
disqualified. Any action of the Council 
shall require the concurring votes of a 
majority of those present and voting. At 
assembled meetings, all votes shall be 
cast in person. 

(b) In lieu of voting at an assembled 
meeting, and, when in the opinion of 
the chairperson of the Council such 
action is considered necessary, or for 
matters of an emergency nature when 
there is not enough time to call an 
assembled meeting, the Council may act 
upon a majority of concurring votes of 
its members cast by mail, telegraph, 
telephone, facsimile, or by other means 
of communication: Provided, That each 
member or alternate acting for a member 
receives an accurate, full, and 
substantially identical explanation of 
each proposition. Telephone votes shall 
be promptly confirmed in writing. All 
votes shall be recorded in the Council 
minutes. 


§ 1208.37 Executive committee. 


(a) The Council is authorized to 
appoint an executive committee of not®* 
more than nine persons from among its 
members. Initially, the executive 
committee shall be composed of the 
following: 

(1) Four members representing 
qualified wholesale handlers; 

(2) Two members representing 
producers that are qualified handlers; 

(3) Two members representing 
importers that are qualified handlers; 
and 

(4) One member representing 
traditional retailers. 

(b) After the initial appointments, 
each appointment to the executive 
committee shall be made so as to ensure 
that the committee reflects, to the 
maximum extent practicable, the 
membership composition of the Council 
as a whole. 

(c) Each initial appointment to the 
executive committee shall be for a term 
of two years. After the initial 
appointments, each appointment to the 
executive committee shall be for a term 
of one year. 

(d) The Council may delegate to the 
executive committee the authority of the 
Council under this subpart to hire and 
manage staff and conduct the routine 
business of the Council consistent with 


such policies as are determined by the 
Council. 


Activities of the Council 


§ 1208.40 Duties of the Council. 


The Council shall have the following 
duties, in addition to the duties 
specified in other sections of this 
subpart: 

(a) Administer this subpart in 
accordance with the terms and 
provisions of this subpart; 

(b) Make rules and regulations to 
effectuate the terms and provisions of 
this subpart; 

(c) Appoint members of the Council to 
serve on the executive committee, as 
provided in § 1208.37; 

(d) Employ such persons as the 
Council determines are necessary, and 
set the compensation and define the 
duties of the persons; 

(e) Develop budgets for the 
implementation of this subpart and 
submit the budgets to the Secretary for 
approval, and propose and develop (or 
receive and evaluate), approve, and 
submit to the Secretary for approval 
plans and projects for cut flowers and 
greens promotion, consumer 
information, or related research; 

(f) Implement plans and projects for 
cut flowers and greens promotion, 
consumer information, or related 
research, or contract or enter into 
agreements with appropriate persons to 
implement the plans and projects and 
pay the costs of the implementation of 
contracts and agreements with funds 
received under this subpart; 

(g) Keep minutes, books, and records 
which clearly reflect all of the acts and 
transactions of the Council. Minutes of 
all meetings shall be promptly provided 
to the Secretary; 

(h) Evaluate ongoing and completed 
plans and projects for cut flowers and 
greens promotion, consumer 
information, or related research; 

(i) Receive, investigate, and report to 
the Secretary complaints of violations of 
this subpart and direct that the staff of 
the Counci! periedically review the list 
of importers of cut flowers and greens 
provided by the Customs Service to 
determine whether persons on the list 
are subject to this subpart; 

(j) Recommend to the Secretary 
amendments to this subpart; 

(k) Invest, pending disbursement 
under a plan or project, funds collected 
through assessments only in: 
Obligations of the United States or any 
agency of the United States, general 
obligations of any State or any political 
subdivision of a State, any interest- 
bearing account or certificate of deposit 
of a bank that is a member of the Federal 


Reserve System, or obligations fully 
guaranteed as to principal and interest 
by the United States. Income from any 
such invested funds may be used only 
for a purpose for which the invested 
funds may be used. 

(1) Prepare and submit to the Secretary 
such reports as may be prescribed for 
appropriate accounting with respect to 
the receipt and disbursement of funds 
entrusted to the Council monthly, or at 
such times as prescribed by the 
Secretary. Monthly financial statements 
shall be submitted to the Department 
and shall include at least: 

(1) A balance sheet, and 

(2) An expense budget comparison 
showing expenditures during the 
month, year-to-date expenditures, and 
an unexpended budget. Upon request,'a 
summary of checks issued by the 
Council is to be made available. Reports 
shall be submitted within 30 days after 
the end of each month. 

(m) To cause the books of the Council 
to be audited by an independent 
certified public accountant at the end of 
each fiscal period, and at such other 
times as the Council or the Secretary 
may deem necessary. The report of each 
audit shall show the receipt and 
expenditure of funds collected pursuant 
to this part, and shall be submitted to 
the Secretary. 

(n) To give the Secretary the same 
notification, written or oral, as provided 
to Council members concerning all 
conference calls and meetings, 
including executive, advisory, 
subcommittee, and other meetings 
related to Council matters, and to grant 
the Secretary access to all such calls and 
meetings; 

(o) To follow the Department’s equal 
opportunity/civil rights policies; and 

(p) Provide the Secretary such 
information as the Secretary may 
require. 


§ 1208.41. Budgets and expenses 

(a) The Council shall promptly adopt 
and forward to the Secretary for 
approval its determination of the 
beginning and ending dates of an annual 
fiscal period to be used by the Council 
for budgeting and accounting purposes. 

(b) The Council shall submit annual 
budgets of its anticipated expenses and 
disbursement in the administration of 
this subpart, including the projected 
costs for the promotion of cut flowers 
and greens, consumer information, and 
related research plans and projects to 
the Secretary for approval. The first 
budget, which shall be submitted 
promptly after the effective date of this 
subpart, shall cover such period as may 
remain before the beginning of the next 
fiscal year. If such fiscal period is 90 
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days or less, the first budget shall cover 
such period, as well as the next fiscal 
year. Thereafter, the Council shall 
submit budgets for each succeeding 
fiscal year not less than 30 days before 
the beginning of such fiscal year. 

(c} ‘The Council is authorized to incur 
such expenses (including provision for 
a reasonable reserve for operating 
contingencies) as the Secretary finds are 
reasonable and likely to be incurred by 
the Council for its maintenance and 
functioning and to enable it to exercise 
its powers and perform its duties in 
accordance with this subpart. Expenses 
authorized in this paragraph shall be 
paid from assessments collected 
pursuant to § 1208.50, or other funds 
available to the Council. 

(d) The Council shall reimburse the 
Secretary, from assessments collected 
pursuant to § 1208.50, or from other 
funds available to the Council, for 
administrative costs incurred by the 
Department to carry out its 
responsibilities pursuant to this subpart 
after December 29, 1994. ; 

(e) The Council shall establish an 
interest-bearing escrow account with a 
bank that is a member of the Federal 
Reserve System and shall deposit in 
such account an amount equal to the 
percentage determined by the Council to 
be held in reserve for the payment of 
refunds pursuant to § 1208.54. 

(f} The Council may, with the 
approval of the Secretary, borrow 
money for the payment of 
administrative expenses, subject to the 
same fiscal, budget, and audit controls 
as other funds of the Council. 


§ 1208.42 Plans, projects, budgets, and 
contracts. 

The Council shall develop and 
implement plans and projects for the 
promotion of, and the dissemination of 
information about, cut flowers and 
greens, as well as for research related to 
cut flowers and greens in accordance 
with the following: 

(a) The Council shall develop, or 
contract for the development of, plans 
and projects for advertising, sales 
promotion, other promotion, and for 
dissemination of consumer information, 
with respect to cut flowers and greens, 
and may disburse such funds as 
necessary for these purposes after such 
plans or projects have been submitted 
to, and approved by, the Secretary. Any 
such plan or project shall be directed 
toward increasing the general demand 
for cut flowers and greens and shall not 
make reference to a private brand or 
trade name, point of origin, or source of 
supply, except that the Council may 
offer such plans and projects of the 
Council for use by commercial parties 


such as local, regional, State, or national 
floral industry organizations, and then 
only under terms and conditions 
prescribed by the Council and approved 
by the Secretary. No plan or project may 
make use of unfair or deceptive acts or 
practices with respect to quality or 
value. 

fb) The Council shall develop, or 
contract for the development of, plans 
and projects for research on the 
development of both established and 
new markets for cut flowers and greens 
and for research with respect to 
postharvest physiology, distribution, 
sale, marketing, use, and promotion of 
cut flowers and greens, as well as the 
dissemination of consumer information 
concerning cut flowers and greens. The 
Council is authorized to develop, or 
contract for the development of, such 
plans and projects for other research 
with respect to the marketing, 
promotion, and dissemination of 
information about cut flowers and 
greens as it finds appropriate. The 
Council may disburse such funds as 
necessary for these purposes after such 
plans or projects have been submitted 
to, and approved by, the Secretary. 

(c) The Eimunell shall submit to the 
Secretary, for approval before 
implementation, any contracts for 
development of plans and projects, as 
well as such plans and projects as may 
be developed by or approved by the 
Council for advertising, promotion, 
dissemination of information, and 
research. All such submissions to the 
Secretary shall be accompanied by a 
proposed budget showing the estimated 
expense to be incurred and the 
availability of revenue from which such 
expense may be paid. On approval of 
any such submission, the Council may 
proceed with the contract, plan or 
project and incur the expenses 
necessary to carry it out. Contracts or 
agreements to be submitted to the 
Secretary and entered into if approved 
by the Secretary shall, among such other 
matters as may be required, provide 
that: 

(1) The contracting or agreeing party 
shall develop and submit to the Council 
a plan or project, together with a budget 
that includes the estimated costs to be 
incurred for the plan or project; 

(2) The plan or project shall become 
effective on the approval of the 
Secretary; and 

(3) The contracting or agreeing party 
shall: 

(i) Keep accurate records of all of the 
transactions of the party; 

(ii) Account for funds received and 
expenses; 

Fi) Make periodic reports to the 
Council of activities conducted; and 


(iv) Make such other reports as the 
Council or the Secretary may require. 
d) The Council, from time to time, 


may seek advice from and consult with 
experts from the production, import, 
wholesale, and retail segments of the cut 
flowers and greens industry to assist in 
the development of promotion, 
consumer information, and related 
research plans and projects. For these 
purposes, the Council may appoint 
special committees composed of 
persons other than Council members. A 
committee so appointed may not 
provide advice or recommendations to a 
representative of an agency, or an 
officer, of the Federal Government, and 
shall consult directly with the Council, 


§ 1208.43 Other contracts and agreements. 
The Council may enter into contracts 
or agreements for administrative 
services, including contracts of 
employment, as may be required to 
conduct its business in accordance with 
such fiscal period budgets as may have 
been approved by the Secretary. To the 
extent appropriate to the contract 
involved, contracts entered into by the 
Council under the authority of this 
section shall contain provisions 
comparable to those described in 
§ 1208.42(c). 


Assessments 


§ 1208.50 Assessments. 

(a) Each qualified handler, as defined 
in § 1208.16, shall pay to the Council an 
assessment in an amount determined in 
accordance with this subpart, on each 
sale of cut flowers and greens to a 
retailer or an exempt handler (as 
defined in § 1208.8) and on each non- 
sale transfer of cut flowers and greens to 
a retailer by a qualified handler that is 
a distribution center; as well as each 
direct sale of cut flowers and greens to 
a consumer by a producer that is a 
qualified handler, or by an importer that 
is a qualified handler. Such assessments 
shall be remitted by each qualified 
handler to the Council or its agent 
within 60 days after the end of the 
month in which the sale or non-sale 
transfer subject to assessment under this 
subpart took place. Such assessments 
shall be paid at the following rates: 

(1) During the first three years after 
December 29, 1994. : 

(i) Except as provided in paragraph 
(a)(1)(ii) of this section, the rate shall be 
one-half of 1 (0.5) percent of the gross 
sales price of the cut flowers and greens 
sold; 

(ii) In the case of non-sale transfers to 
a retailer by a qualified handler that is 
a distribution center and in the case of 
direct sales by importers or producers, 
the rate shall be one-half of 1 (0.5) 
percent of the amount of each 
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transaction’s valuation assessment as 
provided in p ar-ey neh 

(2) After the first three =i from 
December 29, 1994, the uniform 
assessment rate may be increased or 
decreased annually by not more than 
one-quarter of 1 (0.25) percent of the 
gross sales price of a product sold; or in 
the case of other transactions the 
amount of such transactions, except that 
the assessment rate may not exceed 1 
percent of the gross sales price or the 
transaction amount. Changes in the rate 
of assessment may only be made if such 
changes are adopted by a two-thirds 
majority vote of the Council and 
approved by the Secretary (after public 
notice and opportunity for comment as 
provided in the Act) as being necessary 
to carry out the objectives of the Act. 
Any such change so approved by the 
Secretary may be put into effect without 
a referendum but shail be announced 
oe less than 30 days prior to the 

of a fiscal year. 

OE Pack non-sale transfer of cut 
flowers and greens to a retailer from a 
qualified handler that is a distribution 
center shall be treated as a sale of cut 
flowers and greens to a retailer and shall 
be assessable. Each direct sale of cut 
flowers and greens to a consumer by a 
producer who is a qualified handler.or 
an importer who is a qualified handler 
shal! be assessable. These transactions 
shall be determined to have the 
following valuations for assessment 

urposes: 

. (1) In the case of a2 non-sale transfer 
of cut flowers and greens from a 
distribution center that is a qualified 
handler and each direct sale of cut 
flowers and greens to a consumer by an 
importer that is a qualified handler, the 
amount of the valuation of the cut 
flowers and greens for assessment 
purposes shall be the price paid by the 
Cistribution center or importer to 
acquire the cut flowers and greens, and 
determined by multiplying the 
acquisition price by a uniform factor of 
1.43 to represent the markup of a 
wholesale handler on a sale to a retailer. 

(2) In the case of a direct sale to a 
consumer by a producer who is a 
qualified handler, the valuation of the 
cut flowers and greens for assessment 
purposes shall be equal to an amount 
determined by multiplying the price 
paid by the consumer by a uniform 
factor of 0.50 to represent the cost of 
producing the article and the markup of 
a wholesale handler on a sale to a 
retailer. 

(3) The Council may consider and 
adopt changes in the uniform factors 
specified in paragraphs (b) (1) and (2) of 
this section. Any such change shall not 
become effective until it has been 


adopted by a majority vote of the 
Council and approved by the Secretary 
after public notice and opportunity to 
comment on such change as provided in 
the Act. Changes so adopted and 
approved shall become effective at the 
i me of the next fiscal year. 

c) The collection of assessments shall 
commence on or after a date established 
by the Secretary, and shall continue 
until terminated by the Secretary. If the 
Council is not constituted on the date 
the first assessments are to be remitted, 
the Secretary shall have the authority to 
receive assessments on behalf of the 
Council and may hold such assessments 
in an interest bearing account until the 
Council is constituted, and the funds 
may be transferred to the Council. 

(d) Assessments shall be determined 
on the basis of the gross sales price. The 
Council, with the approval of the 
Secretary, may make uniform 
adjustments in determining the gross 
sales price when such adjustments 
reflect changes in trade practices or 
ensure equitable treatment of all 
qualified handlers paying assessments. 

(e) No assessments may be levied on 
any sale of cut flowers and greens for 
export from the United States. The 
Council is authorized to establish 
procedures for the verification of 
exports. 

9 In general, assessment funds (less 
refunds, if any) shall be used: 

(1) For payment of costs incurred in 
implementing and administering this 
subpart; 

- (2) To provide for a reasonable reserve 
to be maintained from assessments to be 
available for contingencies; and 

(3) To cover the administrative costs 
incurred by the Secretary in 
implementing and administering this 
Act. 


§ 1208.51 influencing governmental action. 
No funds collected by the Council 
shall in any manner be used for the 
purpose of influencing legislation or 
government action or policy, except to 
develop and recommend to the 
Secretary amendments to this subpart. 


§ 1208.52 Charges for late payments. 

Any assessment due the Council 
pursuant to § 1208.50 that is not paid on 
time shall be increased 1.5 percent each 
month it remains unpaid beginning with 
the day following the date such 
assessment was due. If not paid in full, 
any remaining amount due, which shall 
include any unpaid charges previously 
made pursuant to this section, shall be 
increased at the same rate on the 
corresponding day of each month 
thereafter until paid. For the purpose of 
this section, any assessment that was 


determined at a date later than 
prescribed by this subpart because of a 
failure to submit a report when due 
shall be considered to have been 
payable by the date it would have been 
due if the report had been filed when. 
due. The timeliness of a payment to the 
Council shall be based on the applicable 
postmark date or the date actually 
received by the Council, whichever is 
earlier. 


§ 1208.53 Adjustment of accounts. 

Whenever the Council or the 
Secretary determines through an audit 
of a person’s reports, records, books, or 
accounts or through some other means 
that additional money is due the 
Council or that money is due such 
person from the Council, such person 
shali be notified of the amount due. The 
person shall then remit any amount due 
the Council by the next date for 
remitting assessments. Overpayments 
shall be credited to the account of the 
person remitting the overpayment and 
shall be applied against amounts due in 
succeeding months. 


§ 1208.54 Refunds of assessments and 
escrow account. 

{a) Any qualified handler may 
demand and receive from the escrow 
account, subject to the limitation on 
such payments provided in paragraph 
{c), a one-time refund of any 
assessments paid by or on behalf of the 
handler if the handler requests the 
refund before the initial referendum on 
this subpart is held and this subpart is 
rejected by the voters when it is 
submitted to the referendum. Such a 
refund will be paid only if all of the 
following conditions are met: 

(1) The handler has paid the 
assessments sought to be refunded and 
has submitted proof of such payment; 

(2) The handler does not support the 
program established under this subpart 
and so states in the handler’s demand 
for a refund; 

(3) The handler’s demand for a refund 
is made on a form specified by the 
Council and filed not less than 10 days 
prior to the date when the initial 
referendum, conducted pursuant to 
§ 1208.60(a) to ascertain whether this 
subpart shall remain in effect, is 
scheduled to begin; and 

(4) This subpart is not approved by a 
simple majority of the votes cast by 
qualified handlers in the initial 
referendum, 

(b) The Council shall establish an 
escrow account to be used for 
assessment refunds, as needed, and 
shall place into the account an amount 
equal to 10 percent of the total amount 
of assessments collected during the 
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period beginning on December 29, 1994 
and ending on the date the results of the 
initial referendum are issued and the 
initial referendum is completed. 


(c) If the amount in the escrow 
account is not sufficient to refund the 
’ total amount of assessments demanded 
by all qualified handlers determined 
eligible for refunds and this subpart is 
not approved in the referendum, the 
Council shall prorate the amount of all 
such refunds among all eligible 
qualified handlers that demand the 
refund. If there is any amount in excess 
of the amount needed to pay refunds 
and expenses, it shall be returned pro 
rata to those who paid assessments. If 
this subpart is approved in the 
referendum, there shall be no refunds 
made, and all funds in the escrow 
account shall be returned to the Council 
for use by the Council in accordance 
with the other provisions of this 
subpart. 


§ 1208.55 Postponement of coilections. 


(a) The Council may grant a 
postponement of the payment of an 
assessment under this subpart for any 
qualified handler that establishes that it 
is financially unable to make the 
payment. In order that a qualified 
handler that is financially unable to pay 
an assessment may have the opportunity 
to petition the Council to postpone 
payment of such an assessment, as 
provided in the Act, the Council shall 
develop forms and procedures for this 
purpose as expeditiously as possible 
and submit them to the Secretary for 
approval and issuance after notice and 
an opportunity far public comment 
thereon. Such procedures shall, among 
other things, require that the handler 
demonstrate the handler’s inability to 
pay through the submission of an 
opinion prepared by an independent 
certified public accountant (at the 
handler’s expense) and any other 
documentation specified therein to the 
effect that the handler is insolvent or 
will be unable to continue to operate if 
the handler is required to pay the 
assessment when due. 


(b) The procedures for obtaining a 
postponement of payment to be 
developed by the Council for 
submission to the Secretary shall also 
include provisions with respect to the 
period of postponement, the conditions 
of payment that may be imposed and 
the basis, if any, on which further 
extensions of the time for payment will 
be granted so as to appropriately reflect 
the demonstrated needs of the qualified 
handler. 


§ 1208.56 Determinations. 

(a) The Council is authorized to make 
the determinations required by this 
subpart as to the status of persons as 
qualified handlers and exempt handlers 
including determinations of the status of 
persons as qualified wholesale handlers, 
distribution centers that are qualified 
handlers, producers that are qualified 
handlers, importers that are qualified 
handlers, as well as such other 
determinations of status and facts as 
may be required for the effective 
administration of this subpart. Based on 
such determinations, the Council from 
time to time shall publish lists of 
exempt handlers who are not required 
to pay assessments, and lists of qualified 
handlers who are required to pay 
assessments under this subpart. 

(b) For the purpose of applying the 
$750,000 annual sales limitation to a 
specific person in order to determine 
the status of the person as a qualified 
handler or an exempt handler or to a 
specific facility in order to determine 
the status of the facility as an eligible 
separate facility for the purpose of 
referenda, the Council is authorized to 
determine the annual sales volume of a 
person or facility. 

(c) Any such determination shall be 
based on the sales of cut flowers and 
greens by the person or facility during 
the most recently-completed calendar 
year, except that in the case of a new 
business or other operation for which 
complete data on sales during all or part 
of the most recently-completed calendar 
year are not available to the Council, the 
determination may be made using an 
alternative time period-or other 
alternative procedures as the Council 
may find appropriate. In making such 
determinations, the Council is 
authorized to make attributions in 
accordance with paragraphs (c) (1) 
through (4) of this section and for the 
purpose of determining the annual sales 
volume of a person or a separate facility 
of a person, sales attributable to a 
person shall include: 

(1) In the case of an individual, sales 
attributable to the spouse, children, 
grandchildren, parents, and 
grandparents of the person; 

(2) In the case of a partnership or 
member of a partnership, sales 
attributable to the partnership and other 
partners of the partnership; 

(3) In the case of an individual ora 
partnership, sales attributable to any 
corporation or other entity in which the 
individual or partnership owns more 
than 50 percent of the stock or (if the 
entity is not a corporation) that the 
individual or partnership controls; and 

(4) In the case of a corporation, sales 
attributable to any corporate subsidiary 


or other corporation or entity in which 
the corporation owns more than 50 
percent of the stock or (if the entity is 
not a corporation) that the corporation 
controls. 

(d) The Council is also authorized to 
attribute any stock ownership interest as 
may be required to carry out this 
subpart. In doing so a stock ownership 
interest in the entity that is owned by 
the spouse, children, grandchildren, 
parents, grandparents, or partners of an 
individual, or by a partnership in which 
a person is a partner, or by a corporation 
more than 50 percent of the stock of 
which is owned by a person, shall be 
treated as owned by the individual or 
person. 

(e) For the purpose of this subpart, the 
Council, with the approval of the 
Secretary, may require a person who 
sells cut flowers and greens to retailers 


+ to submit reports to the Council on 


annual sales by the person and on stock 
ownership. 


Suspension or Termination 


§ 1208.60 Suspension and termination. 


If the Secretary finds that this subpart, 
or any provision of this subpart, 
obstructs or does not tend to effectuate 
the policy of the Act, the Secretary shall 
terminate or suspend the operation of 
this subpart or the provision of this 
subpart under such terms as the 
Secretary determines are appropriate. 
Such termination or suspension shall 
not be considered an order within the 
meaning of such term in the Act. 


§ 1208.61 Proceedings after termination. 

(a) Upon the termination of this 
subpart, the Council shall recommend 
not more than five of its members to the 
Secretary to serve as trustees for the 
purpose of liquidating the assets of the 
Council. Such persons, upon 
designation by the Secretary, shall 
become trustees of all the funds and 
property owned, in the possession of, or 
under the Control of the Council, 
including any claims unpaid or property 
not delivered, or any other claim 
existing at the time of such termination. 

(b) The trustees shall: 

(1) Continue in such capacity until 
discharged by the Secretary; 

(2) Carry out the obligations of the 
Council under any contract or 
agreement entered into by it under this 
subpart; 

(3) Make refunds from the escrow 
account to those persons who applied 
for refunds of assessments paid and who 
are eligible to receive such refunds. 
Such refunds shall be made within 30 
days after the referendum results are 
issued. 
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(4) From time to time account for all 
receipts and disbursements, and deliver 
all property on hand, together with all 
books and records of the Council and of 
the trustees, to such persons as the 
Secretary may direct; and 

(5) Upon the request of the Secretary, 
execute such assignments or other 
instruments necessary or appropriate to 
vest in such persons full title and right 
to all of the funds, property, and claims 
vested in the Council or the trustees 
under this subpart. 

(c) Any person to whom funds, 
property, or claims have been 
transferred or delivered under this 
subpart shall be subject to the same 
obligations imposed upon the Council 
and upon the trustees. 

(d) Any residual funds not required to 
defray the necessary expenses of 
liquidation shall be turned over to the 
Secretary to be used, to the extent 
practicable, in the interest of continuing 
one or more of the promotion, research, 
consumer information, or industry 
information programs, plans, or projects 
authorized under this subpart. 


§ 1208.62 Effect of termination or 
amendment. 

Unless otherwise expressly provided 
by the Secretary, the termination of this 
subpart or of any regulation or rule 
issued under this subpart, or the 
issuance of any amendment to such 
provisions, shall not: 

(a) Affect or waive any right, duty, 
obligation, or liability that shall have 
arisen or may hereafter arise in 
connection with any provision of this 
subpart or any such regulation or rule; 

(b) Release or extinguish any violation 
of this subpart or any such regulation or 
rule; or 

(c) Affect or impair any rights or 
remedies of the United States, the 
Secretary, or any person with respect to 

‘any such violation. 


Reports, Books, and Records 


§ 1208.70 Books, records, reports, cost 
contro}, and audits of the Council. 

(a) The Council shall maintain the 
books and records that the Secretary 
may require to account for the receipt 
and disbursement of all funds entrusted 
to the Council in accordance with the 
provisions of this subpart, and shall 
prepare and submit to the Secretary, 
from time to time as prescribed by the 
Secretary, all reports that the Secretary 
ma 


require. 

) The Council shall, as soon as 
practicable after December 29, 1994 and 
after consultation with the Secretary 
and other appropriate persons, 
implement a system of cost controls 
based on normally accepted business 


practices that will ensure that the 
annual budgeis of the Council include 
only amounts for administrative 
expenses that cover the minimum 
administrative activities and personnel 
needed to properly administer and 
enforce this subpart, and conduct, 
supervise, and evaluate plans and 
projects under this subpart. 

(c) The Council shall cause the books 
and records of the Council to be audited 
by an independent certified public 
accountant at the end of each fiscal year. 
All audits must be performed in 
accordance with either standards issued 
by the American Institute of Certified 
Public Accountants or by the General 
Accounting Office. A report of each 
audit shall be submitted to the 
Secretary. 


§ 1208.71 Reports, books, and records of 
persons subject to this subpart. 

(a) Each qualified handler shall 
prepare and file reports containing such 
information as may be required by the 
Council with the approval of the 
Secretary. Such information shall 
include: 

(1) Data showing the volume of sales 
and non-sale transfers of cut flowers and 
greens made during the reporting 
period; 

(2) The amount of the assessment on 
such: sales or non-sale transfers; and 

(3) Any other data that may be 
required by the Council with the 
approval of the Secretary. 

&) Each person subject to this subpart 
shall maintain and make available for 
inspection by agents of the Council and 
the Secretary such books and records as 
are determined by the Council with the 
approval of the Secretary, as necessary 
to carry out the provisions of this 
subpart and the regulations issued 
hereunder, including such records as 
are necessary to verify any reports 
required. Such records shall be retained 
for at least two years beyond the fiscal 
period of their applicability. 


§ 1208.72 Confidential treatment. 

(a) Information obtained from books, 
records, or reports required to be 
maintained or filed under the Act and 
this subpart shall be kept confidential 
by all persons, including agents and 
former agents of the Council, all officers 
and employees and all former officers 
and employees of the Department, and 
by all officers and employees and all 
former officers and employees of 
contracting agencies having access to 
such information, and shall not be 
available to Council members. Only 
those persons having a specific need for 
such information to effectively 
administer the provisions of this subpart 


shall have access to such information. In 
addition, only such information so 
furnished or acquired as the Secretary 
deems relevant shall be disclosed by 
them, and then only in a suit or 
administrative hearing brought at the 
discretion, or upon the request, of the 
Secretary, or to which the Secretary or 
any officer of the United States is a 
party, and involving this subpart. 
Nothing in this paragraph shall be 
deemed to prohibit: 

(1) The issuance of general 
statements, based upon the reports, of 
the number of persons subject to this 
subpart or statistical data collected from 
such reports, which statements do not 
identify the information furnished by 
any such persons, and 

(2) The publication, by direction of 
the Secretary, of the name of any 
individual, group of individuals, 
partnership, corporation, association, 
cooperative, or other entity that has 
been adjudged to have violated this 
subpart, together with a statement of the 
particular provisions of the subpart so 
violated. 

_ (b) No information on how a person 
voted in a referendum conducted under 
the Act shall be made public. 


MisceHaneous 


§ 1208.80 Right of the Secretary. 

All fiscal matters, programs or 
projects, by-laws, rules or regulations, 
reports, or other substantive actions 
proposed and prepared by the Council 
shall be submitted to the Secretary for 
approval. 


§ 1208.81 Personal Liability. 

No member or emplayee of the 
Council shall be held personally 
responsible, either individually or 
jointly, in any way whatsoever, to any 
person for errors in judgement, 
mistakes, or other acts of either 
commission or omission of such 
member or employee under this subpart, 
except for acts of dishonesty or willful 
misconduct. 


§ 1208.82 Patents, copyrights, inventions, 
publications, and product formulations. 
Any patents, copyrights, inventions, 
publications, or product formulations 
developed through the use of funds 
received by the Council under this 
subpart shall be the property of the 
United States Government as 
represented by the Council and shall, 
along with any rents, royalties, residual 
payments, or other income from the 
rental, sale, leasing, franchising, or other 
uses of such patents, copyrights, 
inventions, publications, or product 
formulations, inure to the benefit of the 
Council. Upon termination of this 
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subpart, § 1208.61 shall apply to 
determine disposition of all such 
property. 

§ 1208.83 Amendments. 

Amendments to this subpart may be 
proposed, from time to time, by the 
Council or by any interested person 
affected by the provisions of the Act, 
including the Secretary. 


§ 1208.84 Separability. 

If any provision of this subpart is 
declared invalid, or the applicability 
thereof to any person or circumstances 
is held invalid, the validity of the 
remainder of this subpart or the 


applicability thereof to other persons or ~ 


circumstances shall not be affected 
thereby. 


§ 1208.85 OMB control numbers. 

The control number assigned to the 
information collection requirements by 
the Office of Management and Budget 
pursuant to the Paperwork Reduction 
Act of 1980, Public Law 96-511, is OMB 
number 0581-0096, except Council 
member nominee information sheets are 
assigned OMB number 0505-0001. 

Dated: December 23, 1994. 

Patricia Jensen, aie 

Acting Assistant Secretary, Marketing and 
Regulatory Programs. 

[FR Doc. $4—32066 Filed 12-28-94; 8:45 am] 
BILLING CODE 3410-02-P 








DEPARTMENT OF THE TREASURY 


Office of the Comptrolier of the 
Currency 

12 CFR Part 16 

_ [Docket No. 94-17] 

RIN 1557-AA65 


Securities Offering Disclosure Rules; 
Correction 


AGENCY: Office of the Comptroller of the 
Currency, Treasury. 
ACTION: Correction to final rule. 





"SUMMARY: This document makes a 
technical correction to the final rule 
(Docket No. 94—17) that was published 
Wednesday, November 2, 1994 (59 FR 
54789). The final rule governs the 
disclosure requirements for offers and 
sales of national bank securities. 
EFFECTIVE DATE: April 3, 1995. 


FOR FURTHER INFORMATION CONTACT: 
Elizabeth Malone, Senior Attorney, 
Securities and Corporate Practices 
Division, (202) 874-5210, Office of the 
Comptroller of the Currency, 250 E 
Street, SW, Washington, DC 20219. 


SUPPLEMENTARY INFORMATION: 
Background 


The final rule that is the subject of 
this correction amends 12 CFR part 16 
effective April 3, 1995, to set forth the 
disclosure requirements for offers and 
sales of national bank securities. 


Need for Correction 


As published, the final rule contains 
two errors that may be confusing and 
therefore need to be corrected. Section 
16.5(e) of the final rule cross-references 
Securities and Exchange Commission 
(SEC) Rule 145 (17 CFR 230.145) rather 
than Rule 148 (17 CFR 230.148) as 
intended. Section 16.5(f) of the final 
rule cross-references SEC Rules 702T 
and 703T (17 CFR 230.702T and 
230.703T), which are still included in 
the Code of Federal Regulations but are 
no longer in effect. 

The reference to Rule 145 is being 
changed to Rule 148 and the references 
to Rules 702T and 703T are being 
deleted. 


Correction of Publication 


Accordingly, the publication on 
November 2, 1994 of the final rule 
(Docket No. 94-17), which was the 
subject of FR Doc. 94-27082, is 
corrected as follows: 


PART 16—{CORRECTED] 


§16.5 [Corrected] 

On page 54799, column 1, paragraphs 
(e) and (f) of § 16.5 are corrected to read 
as follows: 
= * * * * 

(e) In a transaction that satisfies the 
requirements of Commission Rule 144, 


~ 144A, 148, or 236 (17 CFR 230.144, 


230.144A, 230.148, or 230.236); 

(f) In a transaction that satisfies the 
requirements of Commission Rule 701 
(17 CFR 230.701); or 
+ * . * * 

Dated: December 22, 1994. 

Eugene A. Ludwig 

Comptroller of the Currency. 

[FR Doc. 94—32065 Filed 12-28-94; 8:45 am] 
BILLING CODE 4810-33-P 








FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Parts 304 and 327 

RIN 3064-AB45 

Assessments; Forms, instructions, 
and Reports 


AGENCY: Federal Deposit Insurance 
Corporation. 
ACTION: Final rule. 





SUMMARY: The Board of Directors 
(Board) of the Federal Deposit Insurance 
Corporation (FDIC) is amending its 
regulation on assessments to provide for 
the quarterly collection of insurance 
premiums by means of FDIC-originated 
direct debits through the Automated 
Clearing House (ACH) network, based 
on invoices prepared by the FDIC using 
data reported by insured institutions in 
their quarterly reports of condition. The 
intended purpose of the amendments is 
to provide for a more efficient collection 
process, to the benefit of the deposit 
insurance funds and insured 
institutions, and to reduce the 
regulatory burden on insured 
institutions. The Board is further 
amending the assessments regulation to 
clarify the obligation of acquiring 
institutions to pay assessments on 
deposits assumed from institutions 
terminating their insured status; to 
delete from the assessments regulation 
the existing references to experience 
factors, which are not available for use 
after 1994; and to include such 
amendments to the FDIC’s regulation on 
forms as are necessitated by the 
foregoing changes to the assessments 
regulation. With a few very limited 
exceptions, the amendments made by 
the final rule to the existing regulation 
are those previously proposed by the 
Board for public comment. 

EFFECTIVE DATE: The final rule is 
effective April 1, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Connie Brindle, Chief, Assessment 
Operations Section, Division of Finance, 
(703) 516-5553, or Martha Coulter, 
Counsel, (202) 898-7348, regarding 
quarterly collections; William Farrell, 
Chief, Assessment Management Section, 
Division of Finance, (703) 516-5546, or 
Jules Bernard, Counsel, (202) 898-3731, 
regarding assessment obligations of 
acquiring institutions; Federal Deposit 
Insurance Corporation, Washington, DC 
20429. 


SUPPLEMENTARY INFORMATION: 
I. Collection Improvement Proposal 
A. Background 


Earlier this year, the Board issued for 
public comment a proposal to revise the 
existing process for collecting deposit 
insurance assessments. 59 FR 29965 
(June 10, 1994). The Board is adopting 
the revisions as proposed along with 
technical adjustments to conform the 
provisions of the FDIC’s assessment 
regulations at 12 CFR Part 327 to the 
new collection process. Implementation 
of the new system will begin with the 
semiannual assessment period that 
starts July 1, 1995. 
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At present, the FDIC’s assessment 
regulations require the payment of 
deposit insurance premiums twice a 
year, in an amount computed by the 
institution. The computation, and the 
resulting assessment amount, is shown 
on a certified statement submitted by 
the institution along with a check for 
the full amount of the assessment. The 
payment must be postmarked no later 
than January 31 for the first semiannual 
period of the year (January through 
June), and July 31 for the second 
semiannual period (July through 
December). 

Under the proposal published in June, 
assessment payments would be made in 


quarterly installments, in amounts 
computed by the FDIC from data 
reported by each institution in its 
quarterly report of condition for the 
preceding quarter.' Institutions would 
be invoiced on November 30 and 
February 28 for the first semiannual 
assessment period of each year and on 
May 30 and August 30 for the second 
semiannual period. Quarterly payment 
would be due one month later— 
December 30, March 30, June 30, and 
September 30, respectively—and would 
be collected by means of ACH debits 
originated by the FDIC. The first- 
quarterly installment for the period 


beginning January 1 (due two days 
earlier, on December 30) would be based 
on data reported in the institution’s 
report of condition for the preceding 
September 30. The second-quarterly 
installment for that period (due 
February 28) would be based on the 
report of condition for the preceding 
December 31. The first-quarterly 
payment for the semiannual period 
beginning July 1 (due June 30) would be 
based on the March 31 report of 
condition, and the second-quarterly 
payment (due September 30) would be 
based on the June 30 report of 
condition. The following chart 
summarizes this schedule: 





Semiannual assessment period covered 


Quar- | Invoice | Payment 
ter date date 





Jan.—June 


INE sesso ick sch cidocts a risasnne ovecesee sia tnaaviceupacuastanoctoletaceieahain, > seiescsbindesoabpotlotetaaecateeest eRbioscidaddes pcan ties 


Nov. 30. 
Feb. 28 . 
May 30 . 
Aug. 30. 


Dec. 30. 
Mar. 30 . 
June 30 

Sep. 30. 

















The proposal required that each 
institution designate a deposit account 
to be electronically debited by the FDIC 
for assessment payments. It also 
provided a procedure for institutions to 
request revision of the FDIC invoice 
showing the quarterly payment to be 
debited. It further included a procedure 
to be followed if, for some reason, a 
quarterly invoice was not timely 
received by an institution. : 

Under section 7(c) of the Federal 
Deposit Insurance Act, 12 U.S.C. 
1817(c), each insured depository 
institution is required to file with the 
FDIC a certified statement containing 
such assessment information as the 
FDIC may require for determining the 
institution’s assessment for the 
semiannual period. Under the proposal, 
pursuant to this statutory provision, the 
second quarterly invoice for each 
semiannual period would include a 
statement showing both the first- and 
second-quarter assessment data. Each 
institution would be required to certify 
its agreement with the assessment 
computation as shown on the form as 
received from the FDIC or, alternatively, 
its agreement with that computation as 
amended in a manner specified by the 
institution. 


B. Discussion of Comments Received 


The FDIC received 51 letters in 
response to its request for comment on 
the proposal. Among the respondents 


' For banks, the report of condition is called the 
Report of Income and Condition; for thrift 
institutions, the Thrift Financial Report; and for 


were 40 depository institutions, 2 bank 
holding companies; 3 ACH associations, 
and 2 governmental entities. Comment 
letters were also received from the 
American Bankers Association, the 
Independent Bankers Association of 
America, the Savings & Community 
Bankers of America, and the 
Independent Bankers Association of 
Texas. 


All of the responding bankers * 
associations and ACH associations 
generally supported the proposal, 
subject to certain recommendations and 
concerns. According to one national 
bankers association, “banker response to 
the proposal has been overwhelmingly 
positive”. In addition, 14 of the 
individual institutions favored the 
proposal. The two bank holding 
companies generally supported the 
proposal, although each objected to one 
particular element (but not the same 
one). Of the remaining 28 commenters, 
23 individual institutions generally 
opposed the proposal, three institutions 
expressed support for some major 
elements and opposition to other major 
elements, and 2 related government 
agencies submitted letters expressing 
concern on a single specific issue. 


Significant issues raised by the 
comment letters are addressed below. 
Included with the discussion of each 
issue is an explanation of the FDIC’s 
conclusions regarding that issue. 


insured branches of foreign banks, the Report of 
Assets and Liabilities of U.S. Branches and 
Agencies of Foreign Banks. 


1. Quarterly Collection 


One of the elements receiving the 
most attention from commenters was 
the increased frequency of assessment 
payments, from semiannually to 
quarterly. Of the 24 commenters 
specifically addressing this issue, three 
bankers associations and seven 
individual institutions supported it and 
14 individual institutions opposed it. 
The final rule includes this element as 
proposed. 


The principal reasons given in 
support of quarterly collection were that 
it would simplify the assessment 
calculation by basing each quarterly 
payment on only one report of condition 
instead of an average of two, and that it 
would reduce reporting and calculation 
errors by moving payment dates further 
away from the date of the underlying 
report-of-condition data, thereby 
allowing more time for refinement of the 
relevant data. The reason most 
commonly given in opposition was that 
increased frequency of payment would 
result in additional work or increased 
costs for institutions. Two institutions 
objected to quarterly assessment 
payments on the grounds that they 
generally receive their interest income 
only semiannually, and one institution 
preferred basing assessments on an 
average of two quarterly reports of 
condition. 
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The issue of whether the proposal 
might result in increased casts to 
institutions was expressly addressed in 
the comments received from a national 
bankers association, which observed 
that any additional expenses resulting 
from the proposed system should be 
offset by an overall savings in 
paperwork and a reduction in 
assessment prepayment interest 
expense. Another bankers association 
indicated that some community banks 
were concerned about the additional 
work of verifying the FDIC’s calculation 
four times a year, and recommended 
that the FDIC’s quarterly assessment 
invoice be designed in a readily- 
verifiable format. A fifth commenter 
indicated that most banks have 
automated their assessment calculations 
and could use that capability to verify 
the FDIC’s invoice. 

The Board believes that, while a shift 
to quarterly payments will add two new 
collection dates each year and thus 
require institutions to go through the 
payment process more often, the new 
collection procedure on the whole will 
result in an overall reduction in the 
amount of time devoted by institutions 
to assessment collections. Although it is 
expected that institutions will want to 
verify the numbers shown on the FDIC’s 
invoice, it is also expected that 
institutions will need less time to verify 
four FDIC quarterly invoices than they 
currently use to compute their own 
assessments and prepare two 
semiannual assessment statements. The 
numbers shown on the FDIC’s invoice 
will be the institution’s own numbers, 
taken from its report of condition for the 
preceding quarter. Institutions will need 
only to check the numbers to satisfy 
themselves that they were accurately 
transferred from the institution’s report 
of condition. Although the numbers will 
be electronically processed by the FDIC 
to determine an assessment amount, the 
assessment calculation on the invoice 
will be based on only one report of 
condition and thus require less time to 
verify then the current calculation, 
which is based on a combination of two 
reports of condition. Moreover, the FDIC 
intends to present the invoice in a 
format designed for ease of verification. 

In addition, there is more time under 
the new system between the end of the 
applicable reporting period and the 
assessment payment date. As a result, 
there is more time for rechecking the 
quarterly report data and making 
corrections before payment of the 
assessment that is derived from that 
data. The availability of more refined 
data for the assessment computation 
should reduce the amount of time spent 
by institutions in revising assessment 


calculations subsequently rendered 
erroneous because of corrections in 
report-of-condition data. 

It is possible that some commenters’ 
opposition to quarterly payments is 
based on a perception that because 
institutions will be making an 
assessment payment earlier than they do 
now, they will lose interest income on 
the funds used for the earlier payment. 
However, this view ignores the fact that 
only a portion of an institution’s 
semiannual assessment will be paid 
earlier; approximately one-half will be 
paid later. At present, the two due dates 
for assessment payments are January 31 
and July 31. Under the new system, the 
first-quarterly payment dates will be 
December 30 and June 30, one month 
earlier. Thus, institutions will lose 
interest income for one month on 
approximately one-half of their 
semiannual assessments. However, the 
second-quarterly payment dates—March 
30 and September 30—are two months 
later than the existing payment dates. 
Therefore, in contrast to a one-month 
loss of income on the accelerated 
portion, institutions will gain two 
months of income on the delayed 


portion. This would seem to balance out PTO 


in institutions’ favor, rather than to their 


’ detriment.2 


Another possible concern for some 
institutions might be that basing 
assessments on only one quarterly 
report of condition rather than on an 
average of the two previous reports 
could increase their assessments.? 
Although elimination of averaging 
should not affect the actual amount of 
semiannual assessments paid by an 
institution, some institutions might 
have higher or lower cost-of-funds 


2 Several commenters suggested that the purpose 
of quarterly collection, with an accelerated 
payment, is to increase the FDIC’s cash flaw. 
However, when one considers that the accelerated 
payment is due only one month eerlier than the 
existing payment date, while the delayed payment 
date comes two months after the existing payment 


_ date, the flaw in this suggestion is clear. 


3One institution cited loss of averaging as the 
sole basis for its opposition to the proposa}. Yet in 
the example given in its comment letter (receipt of 
a deposit of $2 million on the last day of June, 
which was transferred out a few days later), the 
retention of two-quarter report-of-condition 
averaging would not eliminate the problem 
described. Assuming that the institution has 
deposits of $28 million (including the $2 million 
just received) at the end of June 30, and $26 million 
on the previous March 31 (the companion quarter- 
end for the same semiannual period), its “average” 
deposits across the semiannual period would be 
$27 million. Whether its average deposits of $27 
rnillion is multiplied by one-haif its annual 
assessment rate (as under the existing system) or 
March’s $26 million and June’s $28 million are each 
multiplied by one-quarter of the rate (as under the 
new system) and then added together to determine 
the amount across the two quarters, the result is the 
same, 


expenses than they would if averaging 
were retained. Institutions whose 
deposits are increasing might pay 
slightly less in assessment payments in 
the first quarter of a semiannual 
assessment period and slightly more in 
the second quarter, while the converse 
would apply to institutions whose 
assessable deposits decline through the 
period. However, on both an institution- 
by-institution and industry-wide basis, 
elimination of averaging is expected to 
simplify the assessment process without 
affecting the actual amount of 
semiannual assessments paid.* 


2. ACH Direct Debit by the FDIC 


Another key element of the collection 
improvement plan is the use of ACH 
direct debits originated by the FDIC as 
the method of collection. Of the 28 
comment letters addressing this 
component, 17 were in favor and 11 
were opposed. The supporters included 
ten individual institutions, two national 
bankers associations, two bank holding 
companies, and three ACH associations. 
The opposing commenters were 11 
individual institutions. The Board has 
decided to adopt this element as 


Increased efficiency over the existing 
paper-based collection process was the 
reason cited most often by supporters of 
electronic payment. The principal 
concern among the opponents seemed 
to be a loss of payment flexibility. Also 
mentioned was the difficulty of 
correcting errors in an electronic 
environment. 

The FDIC believes that the existing 
assessment collection process will be 
improved substantially by utilizing an 
electronic payment process, to the 
benefit of insured depository 
institutions and the federal deposit 
insurance funds. Because the existing 
process is paper-based, it is more time 
consuming and less efficient, both for 
the industry and for the FDIC, than an 
improved collection process making 
fuller use of advanced payment 
technology. 

It was not clear from the comment 
letters how the use of an electronic 
collection procedure might reduce 
payment flexibility for institutions. At 
present, institutions can submit their 
assessment payment by check at any 
time after they know the amount due, 
up until the payment deadline. This 
covers a maximum period of one mont, 
from the last day of the latter quarter on 


4 A national! bankers association noted in its 
comments that most bankers believe that, while 
there will be more volatility in the payment amount 
for each quarter under the proposed system than 
under the existing system, the total annua! payment 
should remain about the same. 
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which the assessinent calculations are 
based (December 30 or June 30) through 
the payment due date (January 31 or 
July 31). Under the electronic 
procedure, institutions could fund the 
account designated for the assessment 
debit (the eauivalent of writing a check) 
at any time between receipt of the FDIC 
invoice and the payment due date, again 
a period of approximately 30 days: 
There are also payment deadlines under 
both the existing and new systems; for 
the former, it is the date by which the 
check must be postmarked, and under 
the latter it is the debit date. In these 
respects, both the existing and new 
systems appear to be equally flexible. 

One institution objected to having the 
FDIC in its “electronic back pocket”, 
which seems to reflect a concern that 
the FDIC might originate unexpected 
debits. This would not be the case, but 
institutions with that concern could 
readily address it by funding accounts 
designated for assessment payments 
only for the exact assessment amount 
due and only for the assessment due 
date. 

Another possible concern might be 
the loss of float resulting from a change 
away from paper checks to electronic 
payments. However, the amount of cost- 
savings resulting from other elements of 
the new procedure—such as the 
reduction in prepayment interest 
expense—should more than compensate 
for the loss of float. , 

The other concern indicated by 
opponents of electronic collection was 
an increased difficulty of error 
resolution in an electronic environment. 
The FDIC believes that, to the contrary, 
error resolution will be significantly 
more efficient under the new system 
than under the existing system. 
Collection by ACH debits will allow the 
FDIC to identify within approximately 
two days of the debit any discrepancies 
between the amount due and the 
amount received, and the FDIC expects 
to contact immediately any institutions 
for which discrepancies appear. At 
present, identification of differences 
between the amounts due and the 
amounts paid takes two to three months 
because the FDIC must await reports 
and reconciliations of certified 
statement forms and paper checks from 
lock-box processors. 

The three ACH associations from 
which we received comment letters on 
the proposal suggested that the FDIC 
permit institutions preferring to pay by 
institution-initiated ACH credits the 
option of doing so. While we recognize 
that providing such an option might 
benefit some institutions, the FDIC’s 
experience, based on live testing of ACH 
assessments collection for the two 


semiannual assessment periods in 1994, 
is that the error rate for direct-debit 
collection is significantly lower.*> 

Three commenters recommended 
that, in using the ACH system, the FDIC 
comply with the rules of the National 
Automated Clearing House Association. 
It is, and has been, the FDIC’s intent to 
doso. — : 


3. Assessment Computation Review 
Procedure; Quarterly Adjustment 


Under the proposal, the assessment- 
base data included on the quarterly 
assessment invoice provided to the 
institution by the FDIC would be taken 
directly from the institution’s most 
recent report of condition. Because of 
the source of the data and given the 
mechanical nature of the assessment 
calculation, it was anticipated that there 
would be only limited occasion for 
institutions to disagree with the 
invoices. However, a procedure for . 
resolving any such disagreements was 
included in the proposal. With one 
exception, regarding the timing of FDIC 
response, the Board has decided to 
adopt the proposed procedure. 

The proposed procedure would apply 
only to disagreements identified in 
§ 327.3(h) of the proposed regulation, 
such as where the institution believes 
the rate multiplier applied by the FDIC 
is inconsistent with the assessment risk 
classification assigned to the institution 
for the semiannual period for which the 
payment is due. The procedure would 
not apply to disputes regarding the 
appropriateness of the assessment risk 
classification assigned to the institution; 
such disputes would continue to be 
covered by the risk classification review 
procedure in the existing regulations.® 

Under the new procedure, the period 
within which an institution could file a 
request for revision of an invoice would 
generally terminate 60 days from the 
date of the invoice. However, where the 
revision would result from an 
institution-initiated amendment to its 
report of condition, the filing deadline 


5 In January 1994, an ACH-credit test was 
conducted with 36 small institutions. Despite 
careful monitoring, significant input errors occurred 
(incorrect certificate numbers, absence of bank 
name). For the July 1994 payment, testing was 
expanded to include 183 institutions. Of this group, 
19 elected to originate payment themselves, while 
the remaining 164 paid by FDIC-initiated debits. No 
errors occurred with the debit transactions, in 
contrast with errors in six (approximately 30 
percent) of the credit transactions (failure to include 
certificate numbers). 

© Under the final rule, as under the proposal, 
assessment risk classifications will be assigned, and 
applied, semiannually. No comments were received 
on this subject, although one commenter supported 
the proposal to combine the semiannual risk 
classification notice with the first-quarter invoice 
for the semiannual period. 


for the request for revision would be 60 
days from the date on which such 
amendment is filed. The amendment of 
the report of condition would not 
automatically trigger an assessment 


‘adjustment. Instead, institutions would 


need to utilize the new procedure to 
provide notice to the FDIC of the 
requested revision resulting from the 
amendment. 

This proposed procedure was 
specifically addressed by four 
commenters, all of which were bankers 
associations. Each of these commenters 
expressed some concern regarding the 
procedure. One association indicated 
that the procedure seemed reasonable, 
but recommended that it be revised to 
include a schedule for FDIC response to 
requested revisions. Another association 
agreed with the need for a deadline fof 
FDIC response, and also urged the FDIC 
to reevaluate its procedures for 
resolving disputes concerning 
assessment risk classifications. 
According to the latter commenter, the 
resolution of risk classification disputes 
can often be protracted and confusing. 

A third bankers association urged the 
FDIC to establish clear assessment 
computation review procedures so that 
institutions would know who to contact. 
The remaining association reported that 
some of its members had expressed 
doubt that the new system would result 
in fewer errors and greater ease of error 
resolution. This association 
recommended that, in order to increase 
the likelihood of these results, the FDIC 
make a special effort to provide clear 
and complete instructions and forms to 
institutions and to provide adequate 
staffing in the initial stages of the new 
procedure to answer institutions’ 
questions. 

Regarding the addition of a schedule 
for FDIC response to requested 
revisions, the Board has decided to 
include in the final rule a requirement 
that the FDIC respond in writing within 
60 days of receipt of the request (or, if 
additional information is sought by the 
FDIC regarding the request, within 60 
days of receipt of the additional 
information). It is anticipated that in 
most cases, the response would be in 
the form of a notice of the FDIC’s 
decision on the request. However, in 
instances in which decision within 60 
days is not feasible, the response is 
expected to consist of a status report. 

The Board notes the suggestion that 
the FDIC reconsider the existing 
procedure for institutions requesting 
review of their assessment risk 
classifications. This is a matter to which 
the Board has given its attention on 
several occasions, beginning with its 
initial consideration of the risk-based 
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assessment system in 1992. It is also an 
area the FDIC continues to monitor, in 
order to identify potential refinements. 

Regarding the remaining two 
comments, the FDIC appreciates the 
' significance of the impact the new 
assessment collection procedures will 
have on insured institutions, and fully 
intends to do its best to make the change 
from the existing system as smooth as 
possible. This will include staffing an 
FDIC telephone “hotline” for 
institutions with questions concerning 
the new procedures, mailing relevant 
information and guidance to each 
insured institution, and initiating the 
formal collection from each institution 
of the data needed by the FDIC to 
identify the accounts designated for the 
ACH debits. 

A matter related to the error- 
resolution procedure concerns the 
manner in which assessment payments 
are adjusted once an error has been 
identified and corrected. The proposal 
included a “rolling” correction process 
in which necessary adjustments in the 
assessment amount would be made on 
a quarterly basis. Thus, the FDIC would 
add to or subtract from the amount that 
would otherwise be due for the next 
quarterly payment the amount of any 
under- or over-payment from earlier 
quarters, with interest to be paid to or 
by the FDIC determined on a full- 
quarter basis. The Board has decided to 
adopt this procedure as proposed, with 
one very limited modification. 

One commenter specifically 
addressing the “‘rolling’’ adjustment 
procedure (a national bankers 
association) opined that such a system 
is reasonable, but requested that the 
FDIC initiate a special procedure for 
large-dollar errors in the FDIC’s favor 
(apparently referring to assessment 
overpayments) to enable such errors to 
be resolved more quickly, ideally before 
the payment due date. However, another 
commenter applauded the symmetrical 
treatment given by the proposal to 
overpayments and underpayments, in 
terms of quarterly adjustment and the 
payment of interest. The latter 
commenter noted that the payment of 
interest on a quarterly basis for both 
overpayments and underpayments 
would minimize the incentive for the 
FDIC to delay recognition of 
overpayments and reduce the incentive 
of institutions to delay identification 
and reporting of underpayments. A 
third commenter observed that it seems 
inappropriate to charge interest on 
underpayments when the FDIC is 
calculating the assessments, and that 
any error would seem to be that of the 
FDIC and not the institution. 


Regarding the source of errors leading 
to either underpayments or 
overpayments, the Board notes that the 
data used by the FDIC in computing the 
assessments due is taken from reports 
filed by the institutions. Thus, the FDIC 
is not the sole possible source of over- 
or under-calculating the payments due. 
Similarly, while the FDIC intends to try 
to resolve errors as quickly as possible— 
and, to the extent possible, prior to the 
payment date—we do not consider it to 
be the fairest approach to single out for 
special treatment large-dollar errors in 
the FDIC’s favor. Such treatment could 
be seen as giving individual institutions 
priority over the interest of the deposit 
insurance funds (and, thus, the industry 
as a whole) and could possibly reduce 
the incentive of institutions to exercise 
care in reporting the relevant data. 

Under the proposal, as under the 
existing regulation, the amount of the 
assessment payment due from an 
institution is determined by multiplying 
its assessment base by its assessment 
rate (see §§ 327.3(c) and (d) of the final 
rule). These elements determine the 
amount due, despite any 
miscalculations or other errors that, 
under the existing rule, might now be 
made by the institution or, under the 
final rule, might be made by either the 
institution or the FDIC. As discussed 
above, under both the proposed and 
final rule, correction of such errors 
would be made by adjustments to 
subsequent quarterly invoices, with 
interest to be paid by the FDIC if the 
adjustment resulted in a credit to the 
institution and by the institution if the 
adjustment resulted in an additional 
payment. This is the procedure 
intended by the FDIC in its proposal 
and, based on the comments received, 
the procedure as understood by those 
addressing the adjustment process. 

However, in order to avoid any 
confusion or misunderstanding that 
might otherwise arise regarding this 
procedure, the final rule includes 
additional language in § 327.3(g), which 
addresses adjustments to the quarterly 
invoices, more specifically indicating 
that such adjustments can be 
necessitated by miscalculations or other 
similar actions by either the FDIC or the 
institution. 

4. Invoice/Payment Schedule 


The final rule adopts the proposed 
invoice and payment schedule. One 
favorable and two unfavorable _ 
comments were received on the 
proposed schedule. The unfavorable 
comments concerned the December 30 
payment date, which both commenters 
argued should be moved to January. The 
basis for this request was that a 


December due-date would result in 
assessment payments in 1995 covering 
five quarters (all four quarters in 1995 
and the first quarter of 1996). According 
to one of the commenters objecting to 
this result, this would cause a 25 
percent increase in its 1995 assessment 
expenses.” 

The Board appreciates that this could 
present a one-time problem for some 
institutions. However, it should be 
noted that this is purely a timing issue 
caused by the shift from semiannual to 
quarterly collection; it does not involve 
an “extra” assessment payment. It 
affects only institutions that use cash- 
basis accounting, rather than accrual 
accounting, and has only a temporary 
impact (which would be offset with the 
March 30, 1996, payment). 

The solution recommended by the 
opposing commenters was to move the 
December payment date to January. 
Because doing so only for the December 
1995 payment would not cure the 
problem, but merely delay it until 
December 1996, a more permanent 
change in the payment date would be 
needed. Such a change would have a 
continuing adverse cost-of-funds impact 
on the deposit insurance funds, in 
contrast to the temporary impact the 
December payment date would have on 
a limited number of institutions. 
Accordingly, the final rule retains the 
December payment date provided for in 
the proposal. 


5. Other Comments 


Under the proposal, the second 
quarterly invoice for each semiannual 
period would include a statement 
showing both the first- and second- 
quarter assessment data. Each 
institution would be required to certify 
its agreement with the computation of 
its semiannual assessment as shown on 
the invoice or, alternatively, its 
agreement with that computation as 
amended in a manner specified by the 
institution. One national bankers 
association suggested that the FDIC 
require such a certified statement only 
on an annual basis, while two other 
commenters suggested that such 
statements were unnecessary and 
burdensome and should be eliminated. 


? This commenter also questions whether the 
FDIC has the authority to require payments in a 
single year in excess of the total for two semiannual 
periods. The Board believes that section 7 of the 
Federal Deposit Insurance Act, 12 U.S.C. 1817, 
grants to the FDIC the authority to establish the 
collection schedule provided for in the final rule, 
including the December 30 payment date for the 
quarterly installment for the first quarter of 1996. 
In particular, section 7(c)(2)(B) provides that 
assessment payments are to be made in such 
manner and at such time or times as the Board 
prescribes by regulation. 
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Section 7{c){1) of the FDI Act requires 
that each insured depository institution 
file with the FDIC a certified statement 
containing such information as the FDIC 
may require for determining the 
institution’s semiannual assessment. 
The FDIC agrees that, as a practical 
matter, the significance of such 
statements may be reduced substantially 
under the collection system established 
by the final rule. However, in light of 
the statutory language, the Board has 
decided to retain the regulatory 
requirement for a semiannual certified 
statement. The FDIC plans to explore 
the question of whether the requirement 
can or should be modified. 

Comment letters were received from 
two federal agencies, the Financing 
Corporation (FICO) and the Federal 
Housing Finance Board (FICO’s . 
regulator). Both of these letters 
addressed a specific provision in the 
existing assessments regulation that was 
eliminated by the proposed rule. That 
provision, at 12 CFR 327.23, deals with 
the use of an intermediary “collection 
agent” by the FDIC to receive 
assessment payments for the Savings 
Association Insurance Fund (SAIF) from 
savings associations. According to the 
Federal Housing Finance Board’s 
comments (presumably with reference 
to the use of a collection agent), § 327.23 
is critical to FICO’s operations because 
it establishes the process through which 
FICO assessments are paid. The letter 
opines that, without § 327.23, the 
proposal is silent as to how FICO will 
obtain its SAIF assessments. 

According te FICO’s comment letter, 
it believes that the existing provision 
regarding the collection agent “‘is 
essential for the distribution of SAIF 
premiums between FICO and the FDIC”. 
FICO states that there is no provision in 
law that expressly grants to the FDIC the 
power to collect assessments on behalf 
of FICO or to pay funds over to FICO. 

It further asserts that the presence of a 
third-party collection agent provides 
FICO bondhoiders with greater 
assurance that the SAIF premiums will 
be available for interest payments, and 
that the absence of reference to the 
collection agent in the proposed 
regulation creates some risk to FICO 
bondholders that their claim to 
assessments collected by the FDIC will 
be subject to competing claims of the 
FDIC’s other creditors. 

It is not clear to the FDIC how the 
collection-agent provision in § 327.23{a) 
has the significance the Federal Housing 
Finance Board and FICO attribute to it. 
It does not establish—or even address— 
the process through which FICO 
receives assessment payments or the 
distribution of SAIF payments between 


FICO and the FDIC. Even if § 327.23{a) 
is retained, the assessments regulation 
will still be silent as to how FICO 
obtains its assessment payments. In 
addition, § 327.23 doés not appear to 
affect the priority of claims on SAIF 
assessments. The source of obligations 
and authorities regarding the 
distribution of SAIF assessments 
between FICO and the FDIC, as well.as 
FICO’s prior claim to SAIF assessments, 
is the FICO statute, codified at 12 U.S.C. 
1441. The collection-agent provision of 
12 CFR 327.23 neither adds to nor 
subtracts from those statutory 
obligations and authorities. The statute 
clearly indicates that FICO has first 
priority to make SAIF assessments, and 
that, with the approval of the FDIC, it 
can make such assessments. 
Accordingly, the FDIC does not-share 
the concerns expressed by FICO and the 
Federal Housing Finance Board. 
However, it does not appear that 
retention of a SAIF collection-agent 
provision in the final rule would have 
any meaningful impact on the new 
system. In issuing its proposal, the FDIC 
had already anticipated that, were the 
proposal adopted, the Federal Reserve 
Bank of Richmond would participate in 
a capacity that meets the description of 
a “collection agent” in the existing 
regulation. Thus, in order to 
accommodate the concerns expressed by 
FICO and the Federal Housing Finance 
Board, the final rule retains the SAIF 
collection-agent provision from 
§ 327.23{a). 


Il. Mergers Resulting in the 
Termination of Business of the Merged 
Institution 


A. Background 


The proposed rule set forth special 
rules for adjusting the assessment base 
of an institution (buyer) that acquires 
deposits in bulk (deposit-transfer) from 
another institution (seller).8 The final 
rule adopts these rules substantially as 
proposed, with minor revisions as 
described below. 

As proposed, the special rules would 
come into play only when the following 
two conditions are satisfied: 

(1) The seller goes out of business (or 
otherwise ceases to be obliged to pay 
subsequent assessments) by or at the 
end of the semiannual period in which 
the deposit-transfer takes place; and 


8 Deposit-transfers can take many forms, 
including statutory mergers, consolidations, 
Statutory assumptions, and contractual 
arrangements in which a buyer purchases assets 
and assumes deposits from a seller. Furthermore, a 
seller may transfer its deposits to a single buyer or 
to several buyers, and may do so either in a single 
transaction or in a series of transactions. Section 
327.6{a)’s special rules cover all such cases. 


(2) The deposit-transfer occurs during 
the second half of a semiannual 
assessment period (April 1 through June 
30, or October 1 through December 31). 

The special rules would have the 
effect of increasing the buyer’s June 30 
(or December 30) assessment payment. 
This payment represents the first 
installment on the assessment due from 
the buyer for the following semiannual 
period. Under the proposal, the increase 
in the buyer’s payment was intended to 
provide compensation to the FDIC for 
accepting the insurance risk attributable 
to the deposits assumed by the buyer. 

The special rules wuld accomplish 
this goal by providing for an adjustment 
of a buyer’s March (or September) 
assessment base. When a deposit- 
transfer occurs during the second half of 
an assessment period, the buyer does 
not assume the deposits in question 
until after it has filed its March (or 
September) report of condition. Absent 
the adjustment, the buyer’s March (or 
September) assessment base would not 
include these deposits, and the buyer’s 
June 30 (or December 30) payment 
would not fully compensate the FDIC 
for insuring the deposits in the 
upcoming semiannual period. The 
adjustment augments the buyer’s March 
(or September) assessment base by an 
amount reflecting the deposits that the 
buyer has assumed. 

In addition, the proposal eliminated 
the requirement that the transferring 
institution file a final certified 
statement. Such filings are not needed 
under the new assessment collection 
system. In connection with this change, 
the proposal eliminated form FDIC 
6420/11 (“Final Certified Statement”’) 
from part 304 of the FDIC’s regulations, 
pertaining to forms. 


B. Discussion of Comments Received 


The FDIC received three comments 
that addressed the topic of assessment- 
base adjustments. One commenter said 
it approved of the FDIC’s proposal in 
general, without remarking on any 
particular aspect. The other two 
commenters made substantive 
comments. Both opposed the proposal. 

One of the opposing commenters, a 
bank holding company, said there was 
no need to adjust a buyer’s assessment 
base to reflect the risk presented by the 
transferred deposits, because the buyer’s 
Federal banking supervisor would not 
approve a merger or acquisition unless 
the buyer’s risk of default is low. The 
FDIC considers, however, that the 
transferred deposits present an 
insurance risk to the FDIC, just as the 
buyer’s other deposits do. 

This commenter also questioned the 
rationale offered by the FDIC for 


4 
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proposing to adjust buyers’ assessment 
bases. When proposing this rule, the 
FDIC said that adjustments of this kind 
are needed in connection with the 
conversion from a semiannual payment 
schedule to a quarterly one: absent such 
adjustments, the FDIC would not be 
compensated for insuring the 
transferred deposits under the new 
quarterly payment schedule. The 
commenter asserted that the prior 
payment procedures, which required 
two semiannual payments, suffered 
from this same defect. 

The FDIC does not agree that its prior 
procedures were defective in this 
regard. But in any event, it remains true 
that adjustments of this kind are 
necessary to provide appropriate 
compensation to the FDIC with respect 
to transferred deposits in the context of 
a quarterly payment schedule. When a 
deposit-transfer occurs during the 
second half of an assessment period, the 
buyer does not assume the deposits in 
question until after it has filed its March 
(or September) report of condition. 
Absent the adjustment, the buyer’s 
March (or September) assessment base 
would not include these deposits, and 
the buyer’s June 30 (or December 30) 
payment would not fully compensate 
the FDIC for insuring the deposits in the 
upcoming semiannual period. To avoid 
this circumstance, the adjustment 
augments the buyer’s March (or 
September} assessment base by an 
amount reflecting the deposits that the 
buyer has assumed. 

The FDIC has chosen this approach in 
order to carry out the directive set forth 
in section 7(b)(1) of the FDI Act. Section 
7(b)(1) calls for the FDIC to establish an 
assessment system in which an 
institution’s assessment is based on the 
probability that the appropriate deposit 
insurance fund will incur a loss with 
respect to the institution, and onthe * 
likely amount of any such loss. See 12 
U.S.C. 1817(b)(1). The FDIC considers 
that the buyer presents a continuing 
insurance risk to the FDIC with respect 
to the transferred deposits, and that 
accordingly the buyer’s assessment 
payment should reflect the additional 
risk that flows from its increase in 
deposits. 

The other commenter, a trade 
association, first said that it opposed the 
proposal, but then declared: 


If healthy institutions merge in either 
quarter of the semiannual period, the 
resulting institution’s assessment for the next 
payment date should be based on the 
combined deposits of the merged institutions 
on the date of the previous quarter-end report 
of condition. 


This, in substance, was the effect of the 
proposal—and now, of the final rule— 


although these are somewhat more 


generous to buyers than the 
commenter’s suggestion. The new rule, 
both as proposed and adopted, says that 
if the seller’s volume of deposits 
declines between the seller’s report-date 
and the date of the deposit-transfer 
transaction, the buyer’s next payment 
will be based on the seller’s lower 
transaction-date deposits, not on the 
seller’s report-date deposits. 

The same commenter also suggested 
that, if the seller were a troubled 
institution, the buyer’s assessment 
liability would ordinarily be taken into 
account in the course of the negotiations 
surrounding the acquisition. The FDIC 
believes that this point is well taken, 
and has incorporated it into the final 
rule. Under the proposal, the 
assessment-base adjustment provisions 
would not come into play if the seller 
is a failed institution; under the final 
rule these provisions would also not be 
triggered if the FDIC contributes its own 
resources to induce the buyer to assume 
the seller’s liabilities. The FDIC 
considers that, in such cases, the net 
price paid by the buyer implicitly 
includes compensation to the FDIC for 
accepting, in its corporate capacity, the 
insurance risk with respect to the 
deposits assumed by the buyer. 

Somewhat contradictorily, however, 
the same commenter continued as 


“follows: 


If, on the other hand, an institution 
acquires the deposits of an independent, 
unaffiliated institution that fails during the 
same quarter, but after the deposit transfer, 
the institution acquiring the deposits should 
not be liable for the increase in the deposits 
at the next assessment payment date. Rather, 
the acquired deposits should be reflected in 
the aquirer’s [sic] next quarterly report of 
Condition, the same as internal deposit 
growth would be treated. The FDIC should be 
responsible for collecting the assessments 
due from failed institutions via a claim on 
the receivership. 


The FDIC does not agree. For the 
reasons given above, the FDIC considers 
that, when the seller goes out of 
business (or otherwise ceases to be 
obliged to pay assessments) prior to the 
end of the semiannual period, the 
buyer’s payment should reflect the risk 
presented by the transferred deposits. 

No comments were received gn the 
proposed elimination of the final 
certified statement. These provisions are 
adopted as proposed. 


C. Other Changes to the Proposed Rule 


In addition to the change already 
referred to regarding troubled 
institutions, the final rule modifies the 
proposed rule in minor respects. The 
proposed rule said that the seller’s 


March (or September) assessment base 
would be reduced in amounts 
corresponding to the amount by which 
the buyers’ assessment bases were 
increased. The final rule eliminates this 
provision. There is no need for it: A 
seller is not required to make an 
assessment payment based on its March 
or September report of condition (and if 
a seller does so anyway, the buyer is 
given credit for the payment). The final 
rule also eliminates an improper 
reference, and renumbers certain 
paragraphs. 

The final rule clarifies and simplifies 
the terminology that was originally used 
in the proposed rule. The final rule 
makes it clear that the term “deposit- 
transfer transaction” refers to any 
deposit-transfer that occurs during a 
semiannual assessment period if the © 
seller goes out of business (or otherwise 
ceases to be obligated to pay 
assessments) by the end of that 
assessment period. The final rule does 
not use or define the term ‘“‘transfer 
period”. 

The final rule also clarifies the intent 
of the proposed rule, which spoke of 
applying the special rules when the 
seller’s “status as an insured institution 
has terminated or is expected to 
terminate’’. A seller that transfers some 
of its deposits and then voluntarily 
terminates its insurance may still 
remain-in business, however, and may 
still be obliged to pay assessments to the 
FDIC for some period after termination. 
The FDIC considers that in such a case 
the seller’s regular June 30 (or December 
30) payment will compensate the FDIC 
for the risk presented by the transferred 
deposits during the following 
semiannual period. Accordingly, the 
final rule specifies that § 327.6(a)’s 
special rules come into play when the 
seller goes out of business, or otherwise 
ceases to be obliged to pay subsequent 
assessments. 


Ill. Deletion of References to 
Experience Factors 


The FDIC’s assessment regulations 
currently permit the use of “experience 
factors” in the computation of an 
institution’s assessment base, for the 
purpose of quantifying unposted debits 
and credits. However, under the existing 
regulations, the use of experience 
factors will no longer be permitted for 
assessments due for assessment periods 
beginning after 1994. Accordingly, the 
FDIC proposed to delete all references to 
experience factors from the regulations. 
No comments were received on the 
proposal, and the Board is amending the 
regulations to delete experience factors. 
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' IV. Paperwork Reduction Act 


The final rule contains a revision to 
an existing collection of information. 
The revision has been reviewed and 
approved by the Office of Management 
and Budget (OMB) in accordance with 
the requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.) Comments regarding the 
accuracy of the burden estimate, and 
suggestions for reducing the burden, 
should be addressed to the Office of 
Management and Budget, Paperwork 
Reduction Project (3064-0057), 
Washington, D.C. 20503, with copies to 
Steven F. Hanft, Assistant Executive 
Secretary (Administration), Federal 
Deposit Insurance Corporation, Room 
F-400, 550 17th St, NW, Washington, 
D.C. 20429. 

At present, each insured depository 
institution is required to compute its 
own semiannual assessment. Under the 
final rule, assessments will be computed 
by the FDIC using information reported 
by the institution in its quarterly reports 
of condition. The institution will be 
required to certify its agreement with 
the computation shown on the certified 
statement form as received from the 
FDIC or, alternatively, its agreement 
with that computation as amended in a 
manner specified by the institution. It is 
expected that, prior to certification, an 
institution will compare the information 
on the form with its own records— 
which it collects and maintains for 
purposes of filing its reports of 
condition—and, if necessary, indicate 
any amendments. This process should 
constitute a substantialiy smaller 
burden for the institution than 
preparing and reporting its own 
assessment computation. The 
requirements concerning the certified 
statement are found in § 327.2 of the 
final rule. 

The annual reporting burden for the 
collection of information under the final 
rule, as approved by OMB on August 12, 
1994, is estimated as follows: 
Approximate number of respondents: 

13,400 
Number of responses per respondent: 2 
Total approximate annual responses: 

26,800 
Average time per response: 30 minutes 
Total average annual burden hours: 

13,400 


V. Regulatory Flexibility Act 


The Board hereby certifies that the 
final rule will not have a significant 
economic impact on a substantial 
number of small entities within the 
meaning of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). 

Under the rule, as adapend the FDIC 
will compute the assessment payments 


due from each insured depository 
institution, a task currently required of 
the institution. Thus, the rule would 
reduce an existing burden. Moreover, to 
the extent any burden would remain, 
the FDIC believes that it would be 
proportionate to the size of the 
institution and, accordingly, that the 
proposal would not have a disparate 
impact of the nature contemplated by 
the Regulatory Flexibility Act. 


List of Subjects 
12 CFR Part 304 


Bank deposit insurance, Banks, 
banking, Freedom of information, 
Reporting and recordkeeping 
requirements. 


12 CFR Part 327 


Assessments, Bank deposit insurance, 
Financing Corporation, Savings 
associations. 

For the reasons stated in the 
preamble, the Board amends 12 CFR 
parts 304 and 327 as follows: 


PART 304—FORMS, INSTRUCTIONS 
AND REPORTS 


1. The authority citation for part 304 
continues to read as follows: 


Authority: 5 U.S.C. 552; 12 U.S.C. 1817, 
1818, 1819, 1820; Public Law 102-242, 105 
Stat. 2251 (12 U.S.C. 1817 note). 


2. Section 304.3 is revised to read as 
follows: 


§304.3 Certified statements. 


The certified statements required to 
be filed by insured depository 
institutions under the provisions of 
section 7 of the Federal Deposit 
Insurance Act as amended (12 U.S.C. 
1817) shall be filed in accordance wittr 
part 327 of this chapter. The applicable 
forms are as follows: 

(a) Form 6420/07: Certified Statement. 
Form 6420/07 shows the computation of 
the semiannual assessment due to the 
Corporation from an insured depository 
institution. As provided for in part 327 
of this chapter, the form will be 
furnished to insured depository 
institutions by the Corporation twice 
each calendar year and the completed 
statement must be returned to the 
Corporation by each institution, except 
that newly insured institutions must 
submit their first certified statement on 
Form 6420/10. 

(b) Form 6420/10: First Certified 
Statement. Form 6420/10 shows the 
computation of the semiannual 
assessment due to the Corporation from 
an institution in the first semiannual 
period after the semiannual period 
during which the institution becomes an 


insured depository institution, as 
provided for in part 327 of this chapter. 


Appendix A to Part 304—[Amended] 


3. Appendix A to part 304 is amended 
by removing the entries for FDIC 6400/ 
01, Consolidated Statement Amending 
Certified Statements, and FDIC 6420/11, 
Final Certified Statement. 


PART 327—ASSESSMENTS 


1. The table of contents for part 327 
is revised to read as follows: 


Subpart A—in General 
Sec. 

327.1 
327.2 
327.3 
327.4 


Purpose and scope. 

Certified statements. 

Payment of semiannual assessments. 

Annual assessment rate. 

327.5 Assessment base. 

327.6 Deposit-transfer transactions; other 
terminations of insurance. 

327.7 Payment of interest on assessment 
underpayments and overpayments. 

327.8 Definitions. 

327.9 Assessment rate schedules. 


Subpart B—insured Depository institutions 

Participating in Section 5(d)(3) Transactions 

327.31 Scope. 

327.32 Computation and payment of 
assessment. 


2. The authority citation for part 327 
continues to read as follows: 


Authority: 12 U.S.C. 1441, 1441b, 1817- 
1819. 


3. Section 327.2 is revised to read as 
follows: 


§327.2 Certified statemenis. 

(a) Required. Each insured depository 
institution shall file a certified 
statement during each semiannual 
period. 

(b) Time of filing. Certified statements 
for any semiannual period must be filed 
fo later than the second-quarterly 
payment date specified in § 327.3(d)(2). 
Certified statements postmarked on or 
before such date are deemed to be 
timely filed. 

(c) Form. The Corporation will 
provide to each insured depository 
institution a certified statement form 
showing the amount and computation of 
the institution’s semiannual assessment. 
The president of the insured depository 
institution, or such other officer as the 
institution's board of directors or 
trustees may designate, shall review the 
information shown on the form. 

(d) Certification—(1) Form accepted. 
If such officer agrees that to the best of 
his or her knowledge and belief the 
information shown on the certified 
statement form is true, correct and 
complete and in accordance with the 
Federal Deposit Insurance Act and the 
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regulations issued thereunder, the 
officer shall so certify. 

(2) Form amended—{i) In general. If 
such officer determines that to the best 
of his or her knowledge and belief the 
information shown on the certified 
statement form is not true, correct and 
complete and in accordance with the 
Federal Deposit Insurance Act and the 
regulations issued thereunder, the 
officer shall make such amendments to 
the information as he or she believes 
necessary. The officer shall certify that 
to the best of his or her knowledge and 
belief the information shown on the 
form, as so amended, is true, correct and 
complete and in accordance with the 
Federal Deposit Insurance Act and the 
regulations issued thereunder. 

(ii) Request for revision. The 
certification and filing of an amended 
form under paragraph (d)(2) of this 
section does not constitute a request for 
revision by the Corporation of the 
information shown on the form. Any 
such request to the Corporation for 
revision of the information shown on 
the form shall be submitted separately 
from the certified statement and in 
accordance with the provisions of 
§ 327.3(h). 

(iii) Rate multiplier. The rate 
multiplier shown on the certified 
statement form shall be amended only if 
it is inconsistent with the assessment 
risk classification assigned to the 
institution in writing by the Corporation 
for the current semiannual period 
pursuant to § 327.4(a). Agreement with 
the rate multiplier shall not be deemed 
to constitute agreement with the 
assessment risk classification assigned. 


§327.5 [Removed] 
4. Section 327.5 is removed. 


§§ 327.3 and 327.4 [Redesignated as 
§§ 327.4 and 327.5} 

5. Sections 327.3 and 327.4 are 
redesignated as §§ 327.4 and 327.5, 
respectively, and a new § 327.3 is added 
to read as follows: 


§327.3 Payment of semiannual 
assessments. 

(a) Required—(1) In general. Except as 
provided in paragraph (b) of this 
section, each insured depository 
institution shall pay to the Corporation, 
in two quarterly payments, a 
semiannual assessment determined in 
accordance with this part 327. 

(2) Notice of designated deposit 
account. For the purpose of making 
such payments, each insured depository 
institution shall designate a deposit 
account for direct debit by the 
Corporation. No later than 30 days prior 
to the next payment date specified in 


paragraphs (c)(2) and (d)(2) of this 
section, each institution shall provide 
written notice to the Corporation of the 
account designated, including all 
information and authorizations needed 
by the Corporation for direct debit of the 
account. After the initial notice of the 
designated account, no further notice is 
required unless the institution 
designates a different account for 
assessment debit by the Corporation, in 
which case the requirements of the 
preceding sentence apply. 

(b) Newly insured institutions. A 
newly insured institution shall not be 
required to pay an assessment for the 
semiannual period during which it 
becomes an insured institution. For the 
semiannual period following the period 
during which it becomes an insured 
institution, it shall pay its full 
semiannual assessment at the time and 
in the manner provided for in paragraph 
(d) of this section, in an amount that is 
the product of its assessment base for 
the prior semiannual period, as 
provided for in § 327.5(c), multiplied by 
one-half of the annual assessment rate 
corresponding to the assessment risk 
classification assigned to the institution 
pursuant to § 327.4(a). For the purpose 
of making such payment, the institution 
shall provide to the Corporation no later 
than the payment date specified in 
paragraph (d)(2) of this section the 
notice required by paragraph (a)(2) of 
this section. 

(c) First-quarterly payment—({1) 
Invoice. No later than 30 days prior to 
the payment date specified in paragraph 
(c)(2) of this section, the Corporation 
will provide to each insured depository 
institution an invoice showing the 
amount of the assessment payment due 
from the institution for the first quarter 
of the upcoming semiannual period, and 
the computation of that amount. Subject 
to paragraph (g) of this section and to 
subpart B of this part, the invoiced 
amount shall be the product of the 
following: The assessment base of the 
institution for the preceding September 
30 (for the semiannual period beginning 
January 1) or March 31 (for the 
semiannual period beginning July 1) 
computed in accordance with § 327.5; 
multiplied by one-quarter of the annual 
assessment rate corresponding to the 
assessment risk classification assigned 
to the institution pursuant to § 327.4(a). 

(2) Payment date and manner. On 
December 30 (for the semiannual period 


- beginning the following January 1) and 


on June 30 (for the semiannual period 
beginning the following July 1), the 
Corporation will cause the amount 
stated in the applicable invoice to be 
directly debited from the deposit 


account designated by the insured 
depository institution for that purpose. 

d) Second-quarterly payment—(1) 
Invoice. No later than 30 days prior to 
the payment date specified in paragraph 
(d)(2) of this section, the Corporation 
will provide to each insured depository 
institution an invoice showing the 
amount of the assessment payment due 
from the institution for the second 
quarter of that semiannual period, and 
the computation of that amount. Subject 
to paragraph (g) of this section and to 
subpart B of this part, the invoiced 
amount shall be the product of the 
following: The assessment base of the 
institution for the preceding December 
31 (for the semiannual period beginning 
January 1) or June 30 (for the 
semiannual period beginning July 1) 
computed in accordance with § 327.5; 
multiplied by one-quarter of the annual 
assessment rate corresponding to the 
assessment risk classification assigned 
to the institution pursuant to § 327.4{a). 

(2) Payment date and manner. On 
March 30 (for the semiannual period 
beginning the preceding January 1) and 
on September 30 (for the semiannual 
period beginning the preceding July 1), 
the Corporation will cause the amount 
stated in the applicable invoice to be 
directly debited from the deposit 
account designated by the insured 
depository institution for that purpose. 

By Necessary action, sufficient 
funding by institution. Each insured 
depository institution shall take all 
actions necessary to allow the 
Corporation to debit assessments from 
the institution’s designated deposit 
account and, prior to each payment date 
indicated in paragraphs (c)(2) and (d)(2) 
of this section, shall ensure that funds 
in an amount at least equal to the 
invoiced amount are available in the 
designated account for direct debit by 
the Corporation. Failure to take any 
such action or to provide such funding 
of the account shall be deemed to 
constitute nonpayment of the 
assessment. 

(f) Business days. If a payment date 
specified in paragraph (c) or (d) of this 
section falls on a day that is not a 
business day, the applicable date shall 
be the previous business day. 

(g) Payment adjustments in 
succeeding quarters. The quarterly 
assessment invoices provided by the 
Corporation may reflect adjustments, 
initiated by the Corporation or an 
institution, resulting from such factors 
as amendments to prior quarterly 
reports of condition, retroactive revision 
of the institution’s assessment risk 
classification, and revision of the 
Corporation’s assessment computations 
for prior quarters. 
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(h) Request for revision of 
computation of quarterly assessment ' 
payment—{1) In general. An institution 
may submit a request for revision of the 
computation of the institution’s 
quarterly assessment payment as shown 
on the quarterly invoice. Such revision 
may be requested in the following 
circumstances: 

(i) The institution disagrees with the 
computation of the assessment base as 
stated on the invoice; 

(ii) The institution determines that the 
rate multiplier applied by the 
Corporation is inconsistent with the 
assessment risk classification assigned 
to the institution in writing by the 
Corporation for the semiannual period 
for which the payment is due; or 

(iii) The institution believes that the 
invoice does not fully or accurately 
reflect adjustments provided for in 
paragraph (g) of this section. 

(2) Inapplicability. This paragraph (h) 
is not applicable to requests for review 
of an institution’s assessment risk 
classification, which are covered by 
§ 327.4(d). 

(3) Requirements. Any such request 
for revision must be submitted within 
60 days of the date of the quarterly 
assessment invoice for which revision is 
requested, except that requests for 
revision resulting from detection by the 
institution of an error or omission for 
which the institution files an 
amendment to its quarterly report of 
condition must be submitted within 60 
days of the filing date of the amendment 
to the quarterly report of condition. The 
request for revision shall be submitted 
to the Chief of the Assessment 
Operations Section and shall provide 
documentation sufficient to support the 
revision sought by the institution. If 
additional information is requested by 
the Corporation, such information shall 
be provided by the institution within 21 
days of the date of the Corporation’s 
request for additional information. Any 
institution submitting a timely request 
for revision will receive written 
response from the Corporations’s Chief 
Financial Officer (or his or her designee) 
within 60 days of receipt by the 
Corporation of the request for revision 
or, if additional information has been 
requested by the Corporation, within 60 
days of receipt of the additional 
information. Whenever feasible, the 
response will notify the institution of 
the determination of the Chief Financial 
Officer (or designee) as to whether the 
requested revision is warranted. In all 
instances in which a timely request for 
revision is submitted, the Chief 
Financial Officer (or designee) will 
make a determination on the request as 
promptly as possible and notify the 


institution in writing of the 
determination. 

(i) Assessment notice not received. 
Any institution that has not received an 
assessment invoice for any quarterly 
payment by the fifteenth day of the 
month in which the quarterly payment 
is due shall promptly notify the 
Corporation. Failure to provide prompt 
notice to the Corporation shall not affect 
the institution’s obligation to make full 
and timely assessment payment. Unless 
otherwise directed by the Corporation, 
the institution shall preliminarily pay 
the amount shown on its assessment 
invoice for the preceding quarter, 
subject to subsequent correction. 

6. Newly designated § 327.4 is revised 
to read as follows: 


. §327.4 Annual assessment rate. 


(a) Assessment risk classification. For 
the purpose of determining the annual 
assessment rate for BIF members under 
§ 327.9(a) and the annual assessment 
rate for SAIF members under § 327.9(c), 
each insured depository institution will 
be assigned an ‘“‘assessment risk 
classification’’. Notice of the assessment 
risk classification applicable to a 
particular semiannual period will be 
provided to the institution with the 
first-quarterly invoice provided 
pursuant to § 327.3(c)(1). Each 
institution’s assessment risk 
classification, which will be composed 
of a group and a subgroup assignment, 
will be based on the following capital 
and supervisory factors: 

(1) Capital factors. Institutions will be 
assigned to one of the following three 
capital groups on the basis of data 
reported in the institution's Report of 
Income and Condition, Report of Assets 
and Liabilities of U.S. Branches and 
Agencies of Foreign Banks, or Thrift 
Financial Report containing the 
necessary capital data, for the report 
date that is closest to the last day of the 
seventh month preceding the current 
semiannual period. 

(i) Well capitalized. For assessment 
risk classification purposes, the short- 
form designation for this group is “1”. 

(A) Except as provided in paragraph 
(a)(1)(i)(B) of this section, this group 
consists of institutions satisfying each of 
the following capital ratio standards: 
Total risk-based ratio, 10.0 percent or 
greater; Tier 1 risk-based ratio, 6.0 
percent or greater; and Tier 1 leverage 
ratio, 5.0 percent or greater. New 
insured depository institutions coming 
into existence after the report date 
specified in paragraph (a)(1) of this 
section will be included in this group 
for the first semiannual period for 
which they are required to pay 
assessments. 


(B) For purposes of assessment risk 
classification, an insured branch of a 
foreign bank will be deemed to be “well 
capitalized” if the insured branch: 

1) Maintains the pledge of assets 
required under 12 CFR 346.19; and 

2) Maintains the eligible assets 
prescribed under 12 CFR 346.20 at 108 
percent or more of the average book 
value of the insured branch’s third-party 
liabilities for the quarter ending on the 
report date specified in paragraph (a)(1) 
of this section. 

(ii) Adequately capitalized. For 
assessment risk classification purposes, 
the short-form designation for this group 
is “2”. 

(A) Except as provided in paragraph 
(a)(1)(ii)(B) of this section, this group 
consists of institutions that do not 
satisfy the standards of “well 
capitalized” under this paragraph but 
which satisfy each of the following 
capital ratio standards: Total risk-based 
ratio, 8.0 percent or greater; Tier 1 risk- 
based ratio, 4.0 percent or greater; and 
Tier 1 leverage ratio, 4.0 percent or 
greater. 

(B) For purposes of assessment risk 
classification, an insured branch of a 
foreign bank will be deemed to be 
“adequately capitalized” if the insured 
branch: 

(1) Maintains the pledge of assets 
required under 12 CFR 346.19; 

2) Maintains the eligible assets 
prescribed under 12 CFR 346.20 at 106 
percent or more of the average book 
value of the insured branch’s third-party 
liabilities for the quarter ending on the 
report date specified in paragraph (a)(1) 
of this section; and 

(3) Does not meet the definition of a 
well capitalized insured branch of a 
foreign bank. 

(iii) Undercapitalized. For assessment 
risk classification purposes, the short- 
form designation for this group is ‘‘3”’. 
This group consists of institutions that 
do not qualify as either “well 
capitalized” or “adequately capitalized” 
under paragraphs (a)(1) (i) and (ii) of 
this section. 

(2) Supervisory risk factors. Within its 
capital group, each institution will be 
assigned to one of three subgroups 
based on the Corporation’s 
consideration of supervisory evaluations 
provided by the institution’s primary 
federal regulator. The supervisory 
evaluations include the results of 
examination findings by the primary 
federal regulator, as well as other 
information the primary federal 
regulator determines to be relevant. In 
addition, the Corporation will take into 
consideration such other information 
(such as state examination findings, if 
appropriate) as it determines to be 
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relevant to the institution’s financial 
condition and the risk posed to the BIF 
or SAIF. Authority to set dates 
applicable to the determination of 
supervisory subgroup assignments is 
delegated to the Corporation’s Director 
of the Division of Supervision (or his or 
her designee). The three supervisory 
subgroups are: 

(i Su group “A”. This subgroup 
consists of financially sound 
institutions with only a few minor 
weaknesses; 

(ii) Subgroup “B”’. This subgroup 
consists of institutions that demonstrate 
weaknesses which, if not corrected, 
could result in significant deterioration 
of the institution and increased risk of 
loss to the BIF or SAIF; and 

(iii) Subgroup “C”’. This subgroup 
consists of institutions that pose a 
substantial probability of loss to the BIF 
or SAIF unless effective corrective 
action is taken. 

(b) Payment of assessment at rate 
assigned. Institutions shal! make timely 
payment of assessments based on the 
assessment risk classification assigned 
in the notice provided to the institution 


pursuant to paragraph (a) of this section. 


Timely payment is required 
notwithstanding any request for review 
filed pursuant to paragraph (d) of this 
section. An institution for which the 
assessment risk classification cannot be 
determined prior to an invoice date 
specified in § 327.3{c)(1) or (d)(1) shall 
preliminarily pay on that invoice at the 
assessment rate applicable to the 
classification designated “2A” in the 
appropriate rate schedule set forth in 

§ 327.9. If such institution is 
subsequently assigned for that 
semiannual period an assessment risk 
classification other than that designated 
as ‘‘2A”’, or if the classification assigned 
to an institution in the notice is 
subsequently changed, any excess 
assessment paid by the institution will 
be credited by the Corporation, with 
interest, and any additional assessment 
owed shall be paid by the institution, 
with interest, in the next quarterly 
assessment payment after such 
subsequent assignment or change. 
Interest payable under this paragraph 
shall be determined in accordance with 
§ 327.7. 

(c) Classification for certain types of 
institutions. The annual assessment rate 
applicable to institutions that are bridge 
banks under 12 U.S.C. 1821{n) and to 
institutions for which either the 
Corporation or the Resolution Trust 
Corporation has been appointed 
conservator shall in all cases be the rate 
applicable to the classification 
designated as “2A” in the schedules set 
forth in §§ 327.9(a) and 327.9(c). 


(d) Requests for review. An institution 
may submit a written request for review 
of its assessment risk classification. Any 
such request must be submitted within 
30 days of the date of the assessment 
risk classification notice provided by 
the Corporation pursuant to paragraph 
(a) of this section. The request shall be 
submitted to the Corporation’s Director 
of the Division of Supervision in 
Washington, DC, and shall include 
documentation sufficient to support the 
reclassification sought by the 
institution. If additional information is 
requested by the Corporation, such 
information shall be provided by the 
institution within 21 days of the date of 
the request for the additional 
information. Any institution submitting 
a timely request for review will receive 
written notice from the Corporation 
regarding the outcome of its request. 
Upon completion of a review, the 
Director of the Division of Supervision 
(or his or her designee) shall promptly 
notify the institution in writing of the 
FDIC’s determination of whether 
reclassification is warranted. Notice of 
the procedures applicable to reviews 
will be included with the assessment 
risk classification notice to be provided 
pursuant to paragraph (a) of this section. 

(e) Disclosure restrictions. The 
supervisory subgroup to which an 
institution is assigned by the 
Corporation pursuant to paragraph (a) of 
this section is deemed to be exempt 
information within the scope of 
§ 309.5(c){8) of this chapter and, 
accordingly, is governed by the 
disclosure restrictions set out at § 309.6 
of this chapter. 

(f) Limited use of assessment risk 
classification. The assignment of a 
particular assessment risk classification 
to a depository institution under this 
part 327 is for purposes of 
implementing and operating a risk- 
based assessment system. Unless 
permitted by the Corporation or 
otherwise required by law, no 
institution may state in any 
advertisement or promotional material 
the assessment risk classification 
assigned to it pursuant to this part. 

(g) Lifeline accounts. Notwithstanding 
any other provision of this part 327, the 
portion of an institution’s assessment 
base that is attributable to deposits in 
lifeline accounts pursuant to the Bank 
Enterprise Act, 12 U.S.C. 1834, will be 
assessed at such rate as may be 
established by the Corporation pursuant 
to 12 U.S.C. 1834 and section 7{b)(2)(H) 
of the Federal Deposit Insurance Act, as 
amended, 12 U.S.C. 1817(b)(2)(H). 

7. Newly designated § 327.5 is revised 
to read as follows: 


§327.5 Assessment base. 

(a) Computation of assessment base. 
Except as provided in paragraph {c) of 
this section, the assessment base of an 
insured depository institution for any 
date on which the institution is required 
to file a quarterly report of condition 
shall be computed by: 

(1) Adding— 

(i) All demand deposits— 

(A) That the institution reported as 
such in the quarterly report of condition 
for that date; 

(B) That belong to subsidiaries of the 
institution and were eliminated in 
consolidation; 

(C) That are held in any insured 
branches of the institution that are 
located in the territories and 
possessions of the United States; 

(D) That represent any uninvested 
trust funds required to be separately 
stated in the quarterly report for that 
date; 

(E) That represent any unposted 
credits to demand deposits, as 
determined in accordance with the 
provisions of paragraph (b)(1) of this 
section; and 

(ii) All time and savings deposits, 
together with all interest accrued and 
unpaid thereon— 

A) That the institution reported as 
such in the quarterly report of condition 
for that date; 

(B) That belong to subsidiaries of the 
institution and were eliminated in 
consolidation; 

(C) That are held in any insured 
branches of the institution that are 
located in the territories and 
possessions of the United States; 

(D) That represent any unposted 
credits to time and savings deposits, as 
determined in accordance with the 
provisions of paragraph (b)(1) of this 
section; then 

(2) Subtracting, in the case of any 
institution that maintains such records 
as will readily permit verification of the 
correctness of its assessment base— 

(i) Any unposted debits; 

(ii) Any pass-through reserve 
balances; 

(iii) 16% percent of the amount 
computed by subtracting, from the 
amount specified in paragraph (a){1)(i) 
of this section, the sum of: 

(A) Unposted debits allocated to 
demand deposits pursuant to the 
provisions of paragraph (b)(2) of this 
section; plus 

(B) Pass-through reserve balances 
representing demand deposits; 

{iv) 1 percent of the amount computed 
by subtracting, from the amount 
specified in paragraph (a)(1){ii) of this 
section, the sum of: 

(A) Unposted debits allocated to time 
and savings deposits pursuant to the 





67164 Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Rules and Regulations 








provisions of paragraph (b)(2) of this 
section; plus 

(B) Pass-through reserve balances 
representing time and savings deposits; 

(v) Liabilities arising from a 
depository institution investment 
contract that are not treated as insured 
deposits under section 11(a)(8) of the 
Federal Deposit Insurance Act (12 
U.S.C. 1821(a)(8)). 

(b} Methods of reporting unposted 
credits and unposted debits—(1) 
Unposted credits. Each insured 
depository institution shall report 
unposted credits in quarterly reports of 
condition for addition to the assessment 
base in the following manner: 

(i) If the institution’s records show the 
total actual amount of unposted credits 
segregated into demand deposits and 
time and savings deposits, the 
institution must report the segregated 
amounts for addition to demand 
deposits and time and savings deposits, 
respectively. 

(ii) If the institution’s records show 
the total actual amount of unposted 
credits but do not segregate the amount 
as stated in paragraph (b)(1)(i) of this 
section, the institution must report the 
total actual amount of the unposted 
credits for addition to time and savings 
deposits. 

(2) Unposted debits. Unposted debits 
may be reported in the same manner as 
stated in paragraph (b}(1) of this section 
for deduction from the assessment base, 
except that unsegregated amounts may 
be reported for deduction only from 
demand deposits. 

(c) Newly insured institutions. In the 
case of a newly insured institution, the 
assessment base for the last date for 
which insured depository institutions 
are required to file quarterly reports of 
condition within the semiannual period 
in which the newly insured institution 
became an insured institution shall be 
deemed to be its assessment base for 
that semiannual period. If the 
institution has not filed such a report by 
the due date for such reports from 
insured depository institutions, it shall 
promptly provide to the Corporation 
such information as the Corporation 
may require to prepare the certified 
statement form for the institution for the 
current semiannual period. 

8. Section 327.6 is amended by 
revising the section heading and 
paragraph (a) to read as follows: 


§327.6 Deposit-transfer transactions; 
other terminations of insurance. 

(a) Deposit transfers—(1) Assessment 
base computation. If a deposit-transfer 
transaction occurs at any time in the 
second half of a semiannual period, 
each acquiring institution’s assessment 


base (as computed pursuant to § 327.5) 
for the first half of that semiannual 
period shall be increased by an amount 
equal to such institution’s pro rata share 
of the transferring institution’s 
assessment base for such first half. 

(2) Pro rata share. For purposes of 
paragraph (a)(1) of this section, the 
phrase pro rata share means a fraction 
the numerator of which is the deposits 
assumed by the acquiring institution 
from the transferring institution during 
the second half of the semiannual 
period during which the deposit- 
transfer transaction occurs, and the 
denominator of which is the total 
deposits of the transferring institution as 
required to be reported in the quarterly 
report of condition for the first half of 
that semiannual period. 

(3) Other assessment-base 
adjustments. The Corporation may in its 
discretion make such adjustments to the 
assessment base of an institution 
participating in a deposit-transfer 
transaction, or in a related transaction, 
as may be necessary properly to reflect 
the likely amount of the loss presented 
by the institution to its insurance fund. 

(4) Limitation on aggregate 
adjustments. The total amount by which 
the Corporation may increase the 
assessment bases of acquiring or other 
institutions under this paragraph (a) 
shall not exceed, in the aggregate, the 
transferring institution's assessment 
base as reported in its quarterly report 
of condition for the first half of the 
semiannual period during which the 
deposit-transfer transaction occurs. 

* * * * * 

9. Section 327.7 is amended by 
revising the section heading and 
paragraph (a), to read as follows: 


§327.7 Payment of interest on assessment 
underpayments and overpayments. 

(a) Payment of interest—(1) Payment 
by institutions. Each insured depository 
institution shall pay interest to the 
Corporation on any underpayment of 
the institution’s assessment. 

(2) Payment by Corporation. The 
Corporation will pay interest to an 
insured depository institution on any 
overpayment by the institution of its 
assessment. 

(3) Accrual of interest. Interest shall 
accrue under this section from the day 
following the due date, as provided for 
in § 327.3 (c) and (d), of the quarterly 
assessment amount that was overpaid or 
underpaid, through the payment date 
applicable to the quarterly assessment 
invoice on which adjustment is made by 
the Corporation for the underpayment 
or overpayment, provided, however, 
that interest shall not begin to accrue on 
any overpayment until the day 


following the date such overpayment 
was received by the Corporation. 
* * * * * 


10. Section 327.8 is amended by 
revising paragraph (d)(2) and by adding 
a new paragraph (h), to read as follows: 


§327.8 Definitions. 
7 * * * 

(d) * ke 

(2) Current semiannual period. The 
term current semiannual period means, 
with respect to a certified statement or 
an assessment, the semiannual period 
within which such certified statement is 
required to be filed or for which such 


assessment is required to be paid. 
* * * & * 


(h) As used in § 327.6, the following 
terms are given the following meanings: 

(1) Acquiring institution. The term 
acquiring institution means an insured 
depository institution that assumtes 
some or all of the depusits of another 
insured depository institution in a 
deposit-transfer transaction. __ 

(2) Transferring institution. The term 
transferring institution means an 
insured depository institution some or 
all of the deposits of which are assumed 
by another insured depository 
institution in a deposit-transfer 
transaction. 

(3) Deposit-transfer transaction. The 
term deposit-transfer transaction means 
the assumption by one insured 
depository institution of another 
insured depository institution’s liability 
for deposits, whether by way of merger, 
consolidation, or other statutory 
assumption, or pursuant to contract, 
when the transferring institution goes 
out of business or otherwise ceases to be 
obliged to pay subsequent assessments 
by or at the end of the semiannual 
period during which such assumption 
of liability for deposits occurs. The term 
deposit-transfer transaction does not 
refer to the assumption of liability for 
deposits from the estate of a failed 
institution, or to a transaction in which 
the FDIC contributes its own resources 
in order to induce an acquiring 
institution to assume liabilities of a 
transferring institution. 

(4) First half; second half—(i) First 
half. The term first half of a semiannual 
period means the months of January, 
February, and March in the case of a 
semiannual period that begins in 
January, and means the months of July, 
August, and September in the case of a 
semiannual period that begins in July. 

(it) Second half. The term second half 
of a semiannual period means the 
months of April, May, and June in the 
case of a semiannual period that begins 
in January, and means the months of 
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October, November, and December in 
the case of a semiannual period that 
begins in July. 


§327.13 [Redesignated as § 327.9] 

11. Section 327.13 is redesignated as 
§ 327.9, transferred to subpart-A, and 
amended by revising the section 
heading, removing paragraphs (a) and 
(b), redesignating paragraphs (c) and (d) 
as new paragraphs (a) and (b), 
respectively, revising newly designated 
paragraph (a), amending newly 
designated paragraph (b) by revising the 
paragraph heading to read ““BIF 
recapitalization schedule” and 
removing the word “‘assessment”’ in the 
first sentence, and adding a new 
paragraph (c) to read as follows: 


§327.9 Assessment rate schedules. 

(a) BIF members. Subject to § 327.4(c), 
the annual assessment rate for each BIF 
member other than a bank specified in 
§ 327.31(a) shall be the rate designated 
in the following rate schedule . 
applicable to the assessment risk 
classification assigned by the 
Corporation under § 327.4(a) to that BIF 
member (the schedule utilizes the group 
and subgroup designations specified in 
§ 327.4(a)): 


SCHEDULE 





Supervisory subgroup 
A B Cc 


Capital group 








23 
26 
29 


26 
29 
30 














* * 


(c) SAIF members. (1) Subject to 
§ 327.4(c), the annual assessment rate 
for each SAIF member shgll be the rate 
designated in the following schedule 
applicable to the assessment risk 
classification assigned by the 
Corporation under § 327.4(a) to that 
SAIF member (the schedule utilizes the 
group and subgroup designations 
specified in § 327.4(a)): 


SCHEDULE 





Supervisory subgroup 
A B Cc 


Capital group 








23 
26 
29 


26 
29 
30 


29 
30 
31 














(2) Collection agent. The amounts 
required to be paid by SAIF members 
pursuant to this part 327 shall be paid 
through a collection agent, which shall 
be any person, corporation, 
governmental entity, or any other entity 


that has been authorized by the 
Corporation to act as its agent for 
collecting assessments. 

12. Part 327 is amended by removing 
subparts B and C and redesignating 
subpart D as new subpart B. 


§ 327.31 [Amended] 


13. Section 327.31 is amended by 
removing the reference “subpart D’’ and 
replacing it with “subpart B” each place 
it appears. 


§ 327.32 [Amended] 


14. Section 327.32 is revised to read 
as follows: 


§ 327.32 Computation and payment of 
assessment. 

(a) Rate of assessment—({1) BIF and 
SAIF member rates. (i) Except as 
provided in paragraphs (a)(2)(i) and 
(a)(2)(ii) of this section, and consistent 
with the provisions of § 327.4, the 
assessment to be paid by a BIF member 
subject to this subpart B shall be 
computed at the rate applicable to BIF 
members and the assessment to be paid 
by a SAIF member subject to this 
subpart B shall be computed at the rate 
applicable to SAIF members. 

(ii) Such applicable rate shall be 
applied to the insured depository 
institution’s assessment base less that 
portion of the assessment base which is 
equal to the institution’s adjusted 
attributable deposit amount. 

(2) Rate applicable to the adjusted 
attributable deposit amount. (i) 
Notwithstanding paragraph (a)(1)(i) of 
this section, that portion of the 
assessment base of any acquiring, 
assuming, or resulting institution that is 
a BIF member which is equal to the 
adjusted attributable deposit amount of 
such institution shall: 

(A) Be subject to assessment at the 
assessment rate applicable to SAIF 
members pursuant to subpart A of this 
part; and 

(B) Not be taken into account in 
computing the amount of any 
assessment to be allocated to BIF. 

(ii) Notwithstanding paragraph 
(a)(1){i) of this section, that portion of 
the assessment base of any acquiring, 
assuming, or resulting institution that is 
a SAIF member which is equal to the 
adjusted attributable deposit amount of 
such institution shall: 

(A) Be subject to assessment at the 
assessment rate applicable to BIF 
members pursuant to subpart A of this 
part; and 

(B) Not be taken into account in 
computing the amount of any 
assessment to be allocated to SAIF. 

(3) Adjusted attributable deposit - 
amount. An insured depository 


institution’s “adjusted attributable 
deposit amount” for any semiannual 
period is equal to the sum of: 

(i) The amount of any deposits 
acquired by the institution in 
connection with the transaction (as 
determined at the time of such 
transaction) described in § 327.31(a); 

(ii) The total of the amounts 
determined under paragraph (a)(3)(iii) of 
this section for semiannual periods 
preceding the semiannual period for 
which the determination is being made 
under this section; and 

(iii) The amount by which the sum of 
the amounts described in paragraphs 
(a)(3)(i) and (a)(3)(ii) of this section 
would have increased during the 
preceding semiannual period (other 
than any semiannual period beginning 
before the date of such transaction) if 
such increase occurred at a rate equal to 
the annual rate of growth of deposits of 
the acquiring, assuming, or resulting 
depository institution minus the amount 
of any deposits acquired through the 
acquisition, in whole or in part, of 
another insured depository institution. 

(4) Deposits acquired by the 
institution. As used in paragraph 
(a)(2)(i) of this section, the term 
“deposits acquired by the institution” 
means all deposits that are held in the 
institution acquired by such institution 
on the date of such transaction; 
provided, that if the Corporation or the 
Resolution Trust Corporation (RTC) has 
been appointed as conservator or 
receiver for the acquired institution, 
such term: 

(i) Does not include any deposit held 
in the acquired institution on the date 
of such transaction which the acquired 
institution has obtained, directly or 
indirectly, by or through any deposit 
broker; 

(ii) Does not include that part of any 
remaining deposit held in the acquired 
institution on the date of such 
transaction that is in excess of $80,000; 


(iii) Is limited to 80 per centum of the 
remaining portion of the aggregate of the 
deposits specified in paragraph (a)(4){ii) 
of this section. 

(5) Deposit broker. As used in 
paragraph (a)(4) of this section, the term 
“deposit broker” has the meaning 
specified in section 29 of the Federal 
Deposit Insurance Act (12 U.S.C. 18311). 

é) Procedures for computation and 
payment. An insured depository 
institution subject to this subpart B shall 
follow the payment procedure that is set 
forth in subpart A of this part. 


§ 327.33 [Removed] 
15. § 327.33 is removed. 
By order of the Board of Directors. 
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Dated at Washington, D.C., this 20th day of 
Dec., 1994. 


Federal Deposit Insurance Corporation 
Robert E. Feldman, 

Acting Executive Secretary. 

[FR Doc. 94-31662 Filed 12-28-94; 8:45 am] 
BILLING CODE 6714-01-P 





12 CFR Part 335 
RIN 3064-AB32 


Securities of Nonmember Insured 
Banks 


AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 
ACTION: Final rule. 





SUMMARY: The Federal Deposit 
Insurance Corporation (FDIC) is 
amending its securities disclosure 
regulations. The amendments relate to 
registration and reporting requirements 
for non-member insured banks with 
securities registered under section 12 of 
the Securities Exchange Act of 1934 
(Exchange Act or Act). 

Section 12(i) of the Exchange Act 
requires that the FDIC issue regulations 
substantially similar to those of the 
Securities and Exchange Commission 
(SEC) or publish its reasons for not 
doing so. These amendments are 
intended to comply with section 12{i) 
and to update the regulations. The SEC 
has amended its Exchange Act 
regulations, relating to Small Business 
Initiatives, Executive Compensation 
Disclosure, and Regulation of 
Communications Among Shareholders. 
The FDIC is amending its Exchange Act 
regulations to incorporate, in substance, 
the SEC changes noted above. 

DATES: Effective Date. These 
amendments are effective on July 1, 
1995. 

Early Compliance. These amendments 
may be immediately followed by the 
affected party. 

FOR FURTHER INFORMATION CONTACT: M. 
Eric Dohm, Staff Accountant, Division 
of Supervision (202-898-8921) or 
Gerald J. Gervino, Senior Attorney, 
Legal Division (202-898-3723), Federal 
Deposit Insurance Corporation, 550 17th 
Street N.W., Washington, DC 20429. 


SUPPLEMENTARY INFORMATION: 
Background 


Section 12(i) of the Exchange Act 
grants authority to the FDIC to 
promulgate regulations applicable to the 
securities of insured banks (including 
foreign banks having an insured branch) 
which are neither members of the 
Federal Reserve System nor District 
banks (Nonmember Banks). These 


regulations must be substantially similar 
to the SEC’s regulations under sections 
12 (securities registration), 13 (periodic 
reporting), 14(a) (proxies and proxy 
solicitation), 14{c) {information 
statements), 14(d) (tender offers), 14(f) 
(arrangements for changes in directors), 
and 16 (beneficial ownership and 
reporting) of the Exchange Act. Section 
12(i) does not require the FDIC to 
promulgate substantially similar 
regulations in the event that the FDIC 
finds that implementation of such 
regulation is not necessary or 
appropriate in the public interest or for 
protection of investors and the FDIC 
publishes such findings with detailed 
reasons therefor in the Federal Register. 
This amendment is intended to satisfy 
that requirement. 


Amendments to Part 335 
A. Small Business Initiatives 


Recognizing that smaller banks are 
disproportionately affected by 
complexities in the disclosure 
requirements of banks registered under 
section 12 of the Exchange Act, the 
FDIC is revising its regulations by- 
permitting “small business issuers” (as 
defined under the SEC’s Exchange Act 
rules) to provide financial and other 
item disclosure in conformance with 
Regulation S-B of the Securities and 
Exchange Commission (17 CFR Part 
228) in lieu of certain disclosure 
requirements in FDIC Forms F-1, F-2, 
F—4, F-5, F-5A and the annual report to 
security holders. The definition of 
“small business issuer’, generally 
includes banks with annual revenues of 
less than $25 million, whose voting 
stock does not have a-public float of $25 
million or more. 

For additional information and 
discussion, reference is made to the 
preamble contained in ‘Small Business 
Initiatives”, SEC Release No. 34—30968, 
57 FR 36442 (August 13, 1992); and in 
“Additional Small Business Initiatives”, 
SEC Release No. 34—32231, 58 FR 26509 
(May 4, 1993). 

B. Executive Compensation Disclosure 

The SEC’s regulations, as referenced 
by these amended Exchange Act rules, 
require disclosure of the compensation 
of the chief executive officer (CEO) 
regardless of the amount of 
compensation, and the four most highly 
compensated senior executive officers, 
excluding the CEO, who earn more than 
$100,000 per year in salary and bonus. 
Additionally, the regulations require a 
comprehensive three year compensation 
table, a table which discloses awards 
granted pursuant to long term incentive 
plans, and two disclosure tables relative 


to options and stock appreciation rights. 
The SEC’s regulations also require: 

(a) Disclosure of all forms of director 
compensation, employment contracts 
and termination agreements which 
require payments in excess of $100,000; 

) A compensation committee report 
to shareholders which details 
compensation policies and the basis for 
the CEO’s compensation for the last 
fiscal year; 

(c) Proxy statement disclosure of the 
existence of certain relationships 
between directors and the bank if 
specific circumstances exist; and 

(d) A graphical chart, which 
illustrates for the previous five years, 
the cumulative total return to 
shareholders, of stock appreciation and 
dividends. 

For additional information and 
discussion, reference is made to the 
preamble contained in “Executive 
Compensation Disclosure”, SEC Release 
No. 34—31327, 57 FR 48125 (October 21, 
1992); in “Executive Compensation 
Disclosure”, SEC Release No. 34—32723, 
58 FR 42882 (August 12, 1993); and in 
“Executive Compensation Disclosure”, 
SEC Release No. 34—33229, 58 FR 63010 
(November 29, 1993). 


C. Regulation of Communications 
Among Shareholders 


These amendments to the proxy rules 
and other related provisions will 
improve the effectiveness of the proxy- 
voting process and its effect on 
corporate governance of nonmember 
insured banks subject to Part 335. These 
amendments are the result of an effort 
to eliminate from the FDIC proxy rules, 
any unnecessary regulatory 
impediments to communication among 
shareholders and others and to the 
effective use of shareholder voting 
rights. Accordihgly, the FDIC is revising 
its rules relative to the solicitation of 
proxy authority to allow management 
and other persons seeking proxy 
authority to get their case to the 
shareholders in a more efficient and 
effective manner. The FDIC has 
determined that modifications in the 
current rules are desirable to achieve the 
purposes set forth in the Exchange Act. 

The revisions eliminate Form F-6—. 
Form for Statement in Election Contests 
(§ 335.221) and also adopt new Form F- 
6A—Notice of Exempt Solicitation 
(§ 335.222). Disclosures relative to each 
participant in an election contest, which 
were previously provided on Forms F— 
6, are now required to be included on 
Form F-5—Form for Proxy Statement 
(§ 335.212). Form F-6A requirements 
apply to large shareholders who are 
disinterested in the subject matter of a 
shareholder vote and who are engaging 
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in certain solicitations which are 
exempt from the regulatory 
requirements of the proxy rules. 

It should also be noted that the FDIC 
retains its existing rules which generally 
require the filing of preliminary proxy 
material and preliminary information 
statements with the FDIC for staff 
review and comment, prior to 
distribution of the definitive materials. 
The FDIC is amending its rules, 
however, to require that preliminary 
materials be deemed immediately 
available for public inspection upon 
filing, unless confidential treatment is 
obtained pursuant to § 335.204(f(2). 

‘The amendments will make the 
FDIC’s proxy and related disclosure 
rules substantially similar to the SEC’s 
recently amended comparable rules. 
Prior to amendment of its rules, the SEC 
conducted an extensive three-year 
examination focused on the role of its 
former proxy and disclosure rules in 
impeding shareholder communication 
and participation. As a result of its 
examination, the SEC concluded that 
the demonstrated effect of its rules as 
previously written was contrary to 
Congress’s intent that the rules assure 
fair, and effective shareholder suffrage. 
For additional information and 
discussion, reference is made to the 
preamble contained in ‘‘Regulation of 


Communications Among Shareholders”, 


SEC Rel. No. 34—31326, 57 FR 48276 
(October 22, 1992). 


D. Other 


As described previously, the FDIC is 
eliminating Form F-6—Form For 
Statement In Election Contests 
(§ 335.221) and also proposes to adopt 
new Form F-6A—Notice Of Exempt 
Solicitation (§ 335.222). In addition, 
several technical amendments will 
correct various errors which appear in 
the Code of Federal Regulations. 


Public Comment 


The Board requested comment on all 
aspects of the proposed rule, 
particularly those provisions 
specifically mentioned above. 59 FR 
22555 (May 2, 1994). 

The FDIC received six comment 
letters in response to its solicitation. All 
of the commenters were favorable to the 
adoption of the proposed amendments, 
as a whole. One commenter, offering 
otherwise favorable views, objected to 
the public availability of preliminary 
proxy material under the amendments. 

In conjunction with this rule, the 
FDIC also sought written comments 
relative to the following: Should the 
FDIC consider proposing a revision to 
Part 335, to incorporate by cross- 
reference the comparable rules of the 


SEC, rather than continue to maintain 
the separate but substantially similar 
body of rules contained in Part 335 as 
is done presently? Interested persons 
were asked to address: (1) The benefits 
and disadvantages of cross-referencing 
as a method for assuring substantial 
similarity between the FDIC’s and the 
SEC’s regulations; (2) the potential cost 
savings or cost burden of cross- 
referencing; (3) whether the FDIC 
should continue to review preliminary 
proxy materials and information 
statements; and (4) any other issues 
regarding a cross-referencing proposal 
which commenters believe pertinent. 
Written comments were invited to be 
submitted during a 60-day comment 
period. 

All of the commenters supported 
cross-referencing to some extent. Two 
felt that the FDIC should be careful to 
adopt or preserve regulations different 
from those of the SEC, where FDIC 
drafted regulations would be more 
appropriate for banks. None provided an 
estimate of cost savings from the cross- 
referencing procedure. One commenter 
indicated that if this cross-referencing 
procedure is adopted, the FDIC should 
provide notice to banks filing under Part 
335 that the SEC has amended rules 
applicable to banks by cross-reference. 
The only commenter who addressed the 
question of advance filing of 
preliminary proxy material, felt that 
advance filing should be continued. 

In the interest of bringing our rules 
into similarity with the current SEC 
rules, the FDIC is adopting the rules as 
previously proposed, prior to 
publication of any comprehensive 
proposal to incorporate by cross- 
reference the comparable rules of the 
SEC. Recognizing the above noted 
response to its request for comment, the 
FDIC intends to take further action. 
Since the previously published request 
for comments concerning a 
comprehensive cross-referencing 
proposal was a general notice, the FDIC 
intends to publish for comment, a 
proposal to effect a comprehensive 
revision of Part 335. The revision would 
incorporate by cross-reference the 
comparable rules of the SEC rather than 
continue to maintain the separate but 
substantially similar body of rules as 
presently contained in Part 335. A 
comprehensive revision would 
generally make all relevant SEC 
Exchange Act regulations, and 
amendments thereto, applicable to 
registered Nonmember banks unless the 
FDIC acts to vary specific requirements 
applicable to such banks from the 
provisions of the SEC regulations. The 
FDIC intends to publish for comment, a 
proposed revision of Part 335 to 


comprehensively cross-reference the 
SEC’s Exchange Act rules, in the near. 
future. 


Regulatory Flexibility Act 


The Board hereby certifies that the 
rule will not have a significant 
economic impact on a substantial 
number of small entities within the 
meaning of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Therefore, the 
provisions of that Act relating to an 
initial and final regulatory flexibility 
analysis (5 U.S.C. 603 and 604) do not 
apply. This rule will not impose 
significant burdens on depository 
institutions of any size and would not 
have the type of impact addressed by 
the Act. 


Paperwork Reduction Act * 


The collection of information 
contained in this rule has been reviewed 
and approved by the Office of 
Management and Budget under control 
number 3064-0030, pursuant to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

The revisions to the collection of 
information in this rule are found in 
§ 335.102, § 335.201, § 335.202, 

§ 335.203, § 335.204, § 335.205, 

§ 335.207, § 335.210, § 335.212, 

§ 335.213, § 335.214, § 335.220, 

§ 335.221, §. 335.222, § 335.301, 

§ 335.309a, § 335.310, § 335.312, 

§ 335.321, § 335.330, § 335.331, and 

§ 335.622. The most significant of these 
revisions relate to executive 
compensation disclosure, small 
business initiatives, and 
communications among shareholders. 
The revisions remove § 335.221, 
eliminating Form F-6—Form For 
Statement In Election Contests. The 
previous disclosure requirements of the 
Form F-6 are now included in Form F- 
5 (§ 335.212). The requirenient to file 
Form F-6A—Notice Of Exempt 
Solicitation (§ 335.222), is also added. It 
is estimated that, relative to the final 
rule, the aggregate effect of all changes 
in burden is de minimis and that the 
changes counterbalance each other. 

The total estimated reporting burden 
for all collections of information in this 
final regulation is summarized as 
follows: 

Number of Respondents: 4,368 
Number of Responses Per Respondent: 

1.42 
Total Annual Responses: 6,214 
Hours Per Response: 8.89 
Total Annual Burden Hours: 55,276 

Comments on the accuracy of the 
burden estimate, and suggestions for 
reducing the burden, should be directed 
to the Office of Management and 
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Budget, Paperwork Reduction Project 
(3064-0030), Washington, DC 20503, 
with copies of such comments to Steven 
F. Hanft, Office of the Executive 
Secretary, room F—400, 550 17th Street, 
NW., Washington, DC 20429. 


Cost Benefit Analysis 


These amendments will significantly 
reduce the costs and burdens that have 
been imposed on “small business 
issuers”, those who wish to 
communicate with shareholders, and 
others regarding management 
performance and matters submitted to a 
shareholder vote. Costs will also be 
reduced by the changes to the proxy 
statement delivery requirements. The 
amendments should result in cash and 
manpower savings for ‘“‘small business 
issuers” and all those who will no 
longer be required to prepare and file 
proxy materials with the FDIC pursuant 
to the new exemptions for solicitations 
not seeking proxy authority. Even those 
who will be required to submit a Notice 
of Exempt Solicitation (mew Form F-6A) 
will have a significantly reduced 
compliance burden. The amendments to 
the shareholder list provisions should 
not change substantially the costs or 
burdens to either the bank registrant or 
the requesting party. While some 
additional disclosure will be required 
relative to executive compensation, 
stock performance, and tabulation 
procedures and voting results, the 
overall cost resulting from these changes 
to banks should be minimal and is 
outweighed in any event by the benefits 
to shareholders and investors at large 
resulting from the enhanced 
information. 


Statutory Basis 


The revisions to the FDIC’s rules 
under sections 12, 13, 14{a), 14{c), 14(d), 
14(f) and 16 of the Exchange Act, are 
being adopted by the FDIC pursuant to 
Exchange Act section 12(i). 


List of Subjects in 12 CFR Part 335 


Accounting, Banks, banking, 
Confidential business information, 
Reporting and recordkeeping 
requirements, Securities. 


Text of Final Rules 


In accordance with the foregoing, Part 
335 of chapter Ill of title 12 of the Code 
of Federal Regulations is amended as 
follows: . 


PART 335—SECURITIES OF 
NONMEMBER INSURED BANKS 


1. The authority citation for part 335 
continues to read as follows: 


Authority: Sec. 12(i) of the Securities 
Exchange Act of 1934, as amended (15 U.S.C. 
78I(i)). 

2. Section 335.102 is amended by 
revising the first sentence of paragraph 
(y); by redesignating paragraphs (00), 
(pp), (qq), (rr) and (ss) as paragraphs 
(pp), (qq), (rr), (ss) and (tt); by adding a 


new paragraph (oo); and by republishing © 


newly designated paragraph (pp) 
introductory text and revising newly 
designated paragraph (pp)(3) to read as 
follows: 


§335.102 Definitions. 
* * x * * 

(y) The term officer or principal 
officer or executive officer means 
Chairman of the Board of Directors, Vice 
Chairman of the Board, Chairman of the 
Executive Committee, President, Vice 
President (except as indicated in the 
next sentence), Cashier, Treasurer, 
Secretary, Comptroller, and any other 
person who participates in major 
policymaking functions of the bank. 

x x *& 


* * * * * 


(co) The term Smal] Business Issuer 
shall be defined in the same manner as 
currently defined in 17 CFR 240.12b-2. 

(pp) The terms solicit and solicitation 
mean: 

x x * x * 

(3) The furnishing of a form of proxy 
or other communication to security 
holders under circumstances reasonably 
calculated to result in the procurement, 
withholding, or revocation of a proxy. 
The terms do not apply, however, to: 

(i) The furnishing of a form of proxy 
to a security holder upon the 
unsolicited request of such security 
holder; 

(ii) The performance by the bank of 
acts required by § 335.210; 

(iii) The performance by any person of 
ministerial acts on behalf of a person 
soliciting a proxy; or 

(iv) A communication by a security 
holder who does not otherwise engage 
in a proxy solicitation (other than a 
solicitation exempt under § 335.202) 
stating how the security holder intends 
to vote and the reasons therefore, 
provided that the communication: 

(A) Is made by means of speeches in , 
public forums, press releases, published 
or broadcast opinions, statements, or 
advertisements appearing in a broadcast 
media, or newspaper, magazine or other 
bona fide publication disseminated on a 
regular basis; 

(B) Is directed to persons to whom the 
security holder owes a fiduciary duty in 
connection with the voting of securities 
of a bank held by the security holder; or 

(C) Is made in response to unsolicited 
requests for additional information with 


respect to a prior communication by the 
security holder made pursuant to this 
paragraph (00)(3)(iv). 

* x * * * 

3. Section 335.201 is amended by 
revising the reference ‘(See 12 CFR 
335.102 (gg) and {o0))” in paragraph (a) 
to read “(See 12 CFR 335.102 (gg) and 
(pp))”; and adding paragraph (d) to read 
as follows: 


§ 335.201 Requirement of statement. 
* * *x * * 

(d) The provisions of paragraph {a) of 
this section shall not apply to a 
communication made by means of 
speeches in public forums, press 
releases, published or broadcast 
opinions, statements, or advertisements 
appearing in a broadcast media, 
newspaper, magazine or other bona fide 
publication disseminated on a regular 
basis, provided that: 

(1) No form of proxy, consent or 
authorization or means to execute the 
same is provided to a security holder in 
connection with the communication; 
and 

(2) At the time the communication is 
made, a definitive proxy statement is on 
file with the FDIC pursuant to 
§ 335.204(c). 

4. Section 335.202 is amended by 
revising the introductory text; adding 
new paragraph (f); and removing the 
Note at the end of the section to read as 
follows: 


§ 335.202 Exceptions. 

The requirements of this subpart 
(except §§ 335.204(1), 335.206, and 
335.210) shall not apply to the 
following: 

* * * * oe 

(f) Any solicitation by or on behalf of 
any person who does not, at any time 
during such solicitation, seek directly or 
indirectly, either on its own or another’s 
behalf, the power to act as proxy fora 
security holder and does not furnish or 
otherwise request, or act on behalf ofa 
person who furnishes or requests, a 
form of revocation, abstention, consent 
or authorization. Provided, however, 
that the exemption set forth in this 
paragraph shall not apply to: 

(1) The bank or an affiliate or 
associate of the bank (other than an 
officer or director or “tad person serving 
in a similar capacit 

(2).An officer or ae of the bank 
or any person serving in a similar 
capacity engaging in a solicitation 
financed directly or indirectly by the 
bank; 

(3) An officer, director, affiliate or 
associate of a person that is ineligible to 
rely on the exemption set forth in this 
paragraph (other than persons specified 
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in paragraph {b){1}{i) of this section), or 
any person serving in a similar capacity; 

(4) Any nominee for whose election as 
a director proxies are solicited; 

(5) Any person soliciting in 
opposition to a merger, recapitalization, 
reorganization, sale of assets or other 
extraordinary transaction recommended 
or approved by the board of directors of 
the bank who is proposing or intends to 
propose an alternative transaction to 
which such person or one of its affiliates 
is a party; 

(6) Any person who is required to 
report beneficial ownership of the 
bank’s equity securities on a Form F-11 
[§ 335.407], unless such person has filed 
a Form F-11 and has not disclosed 
pursuant to Item 4 thereto an intent, or 
reserved the right, to engage in a control 
transaction, or any contested solicitation 
for the election of directors; 

{7) Any person who receives 
compensation from an ineligible person 
directly related to the solicitation of 
proxies, other than pursuant to 
§ 335.203{c); 

(8) Any person who, because of a 
substantial interest in the subject matter 
of the solicitation, is likely to receive a 
benefit from a successful solicitation 
that would not be shared pro rata by all 
other holders of the same class of 
securities, other than a benefit arising 
from the person's employment with the 
bank; and 

(9) Any person acting on behalf of any 
of the foregoing in paragraphs (f) (1) 
through (8) of this section. 

5. Section 335.203 is amended by 
adding a “Note to Small Business 
Issuers” following the introductory text 
of paragraph {a}; and removing 
paragraph (c) and Instructions 1, 2 and 
3 following paragraph {c) to read as 
follows: 


§335.203 Annual report to security 
holders to accompany statements. 


{a) * x * 


Note to Smail Business Issuers: A “small 
business issuer”, as defined under 17 CFR 
240.12b—2 has the option of providing 
financial and other item disclosure in 
conformance with Regulation S—B of the 
Securities and Exchange Commission (17 
CFR Part 228) in lieu of the disclesure 
requirements set forth by paragraphs {a)(1) 
and {a}(3) through (a)(8) of this section. If 
there is no comparable disclosure 
requirement in Regulation S—B, a small 
business issuer need not provide the 
information requested. The definition of 
“small business issuer”, generally includes 
banks with annual revenues of less than $25 
million, whose voting stock does not have a 
public float of $25 million or more. 

* 


6. Section 335.204 is amended by ~ 
revising paragraph (f); revising the 


reference ““§ 335.220(e}” to read 

““§ 335.220{c)” in each place it appears 
in paragraph (h); and adding new 
paragraph (1), to read as follows: 


§335.204 Material required to be filed. 

(f)(1) All copies of preliminary proxy 
statements and forms of proxy filed 
pursuant to paragraph (a) of this section 
shall be clearly marked “Preliminary 
Copies”, and shall be deemed 
immediately available for public 
inspection unless confidential treatment 
is obtained pursuant to paragraph (f}(2) 
of this section. 

(2) If action is to be taken with respect 
to any matter specified in Item 12 of 
Form F-—5, all copies of the preliminary 
proxy statement and form of proxy filed 
pursuant to paragraph (a) of this section 
shall be for the information of the FDIC 
only and shall not be deemed available 
for public inspection until filed with the 
FDIC in definitive form, provided that: 

(i) The proxy statement does not 
relate to a matter or proposal subject to 
§ 335.409; and 

{ii) The filed material is marked 
“Confidential, For Use of the FDIC 
Only”. In any and all cases, such 
material may be disclosed to any 
department or agency of the United. 
States Government and to the Congress, 
and the FDIC may make such inquiries 
or investigation in regard to the material 
as may be necessary for an adequate 
review thereof by the FDIC. 

(1) Solicitations subject to § 335.202(f). 
(1) Any person who: 

(i) Engages in a solicitation pursuant 
to § 335.202(f); and 

(ii) At the commencement of that 
solicitation owns beneficially securities 
of the class which is the subject of the 
solicitation with a market value of over 
§5 million, shall furnish or mail to the 
FDIC, not later than three days after the 
date the written solicitation is first sent 
or given to any security holder, three 
copies of a statement containing the 
information specified in the Notice of 
Exempt Solicitation (Form F-6A, 

§ 335.222) which statement shall attach 
as an exhibit all written soliciting 
materials. Three copies of an 
amendment to such statement shail be 
furnished or mailed io the FDIC, in 
connection with dissemination of any 
additional communications, not later 
than three days after the date the 
additional material is first sent or given 
to any security holder. Three copies of 
the Notice of Exempt Proxy Solicitation 
and amendments thereto shail, at the 
same time the materials are furnished or 
mailed-to the FDIC, be furnished or 
mailed to each national securities 


exchange upon which any class of 
securities of the bank is listed and 
registered. 

(2) Notwithstanding paragraph aa) 
of this section, no such submission need 
be made with respect to oral 
solicitations {other than with respect to 
scripts used in connection with such 
oral solicitations), speeches delivered in 
a public forum, press releases, 
published or broadcast opinions, 
statements, and advertisements 
appearing in a broadcast media, or a 
newspaper, magazine or other bona fide 
publication disseminated on a regular 
basis. 

7. Section 335.205 is amended by 
revising paragraphs (a}(3) and (a)({4) to 
read as follows: 


§ 335.205 Solicitation prior to furnishing 
required proxy statement. 

{a ~“* * 

(3) The identity of the participants in 
the solicitation (as defined in 
Instruction 3 to Item 3 of Form F-5 
(§ 335.212)) and a description of their 
interests direct or indirect, by security 
holdings or otherwise, are set forth in 
each communication published, sent or 
given to security holders in connection 
with the solicitation; and 

(4) A written proxy statement meeting 
the requirements of this regulation is 
sent or given to security holders 
solicited pursuant to this section at the 
earliest practicable date. 

8. Section 335.207 is amended by 
revising paragraph (a); revising the first 
sentence of paragraph (b)(1); 
redesignating paragraph (d) introductory 
text and paragraphs (d){1) through (d)(4) 
as paragraph (d)(1) introductory text and 
paragraphs {d}(1}{i) through (d)(1){iv); 
republishing newly designated 
paragraph (d)}({1) introductory text; 
designating paragraph (d) concluding 
text as paragraph (d)(2) and revising it; 
and adding a new ar (f), to read 
as follows: 


§ 335.207 Requirements as to proxy. 

(a) The form of proxy: 

_ (1) Shall indicate in bold-face type 
whether or not the proxy is solicited on 
behalf of the bank’s board of directors 
or, if provided other than by a majority 
of the board of directors, shall indicate 
in bold face type the identity of the 
persons on whose behalf the solicitation 
is made; 

(2) Shall provide a specifically 
designated blank space for dating the 
proxy; and 

(3) Shail noe clearly and 
im each separate matter 
intended a be acted upon, whether or 
not related to or conditioned on the 
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approval of other matters, and whether 
proposed by the bank or by security 
holders. No reference need be made, 
however, to matters as to which 
discretionary authority is conferred 
under paragraph (c) of this section. 

(b)(1) Means shall be provided in the 
form of proxy whereby the person 
solicited is afforded an opportunity to 
specify by boxes a choice between 
approval or disapproval of, or 
abstention with respect to each separate 
matter referred to therein as intended to 
be acted upon, other than elections to 
office. * * * 


(d)(1) No proxy shall confer authority: 


* - * * 


(2) A person shall not be deemed to 
be a bona fide nominee and he shall not 
be named as such unless he has 
consented to being named in the proxy 
statement and to serve if elected. 
Provided, however, that nothing in this 
section shall prevent any person 
soliciting in support of nominees who, 
if elected, would constitute a minority 
of the board of directors, from seeking 
authority to vote for nominees named in 
the bank’s proxy statement, so long as 
the soliciting party: 

(i) Seeks authority to vote in the 
aggregate for the number of director 
positions then subject to election; 

(ii) Represents that it will vote for all 
the bank nominees, other than those 
bank nominees specified by the 
soliciting party; 

(iii) Provides the security holder an 
opportunity to withhold authority with 
respect to any other bank nominee by 
writing the name of that nominee on the 
form of proxy; and 

(iv) States on the form of proxy and 
in the proxy statement that there is no 
assurance that the bank’s nominees will 
serve if elected with any of the soliciting 
party’s nominees. 


* * 7 * * 


(f) No person conducting a solicitation 
subject to this subpart B shall deliver a 
form of proxy, consent or authorization 
to any security holder unless the 
security holder concurrently receives, or 
has previously received, a definitive 
proxy statement that has been filed 
with, or mailed for filing to, the FDIC 
pursuant to § 335.204{c). 

9. Section 335.210 is revised to read 
as follows: 


§ 335.210 Obligations of banks to provide 
a list of, or mail soliciting material to, 
security holders. 

(a) If the bank has made or intends to 
make a proxy solicitation in connection 
with a security holder meeting, upon 
the written request by any record or 


beneficial holder of securities of the 
class entitled to vote at the meeting to 
provide a list of security holders or to 
mail the requesting security holder’s 
materials, regardless of whether the 
request references this section, the bank 
shall: 

(1) Deliver to the requesting security 
holder within five business days after 
receipt of the request: 

(i) Notification as to whether the bank 
has elected to mail the security holder’s 
soliciting materials or provide a security 
holder list if the election under 
paragraph (b) of this section is to be 
made by the bank; 

(ii) A statement of the approximate 
number of record holders and beneficial 
holders, separated by type of holder and 
class, owning securities in the same 
class or classes as holders which have 
been or are to be solicited on 
management’s behalf, or any more 
limited group of such holders 
designated by the security holder if 
available or retrievable under the bank’s 
or its transfer agent’s security holder 
data systems; and 

(iii) The estimated cost of mailing a 
proxy statement, form of proxy or other 
communication to such holders, 
including to the extent known or 
reasonably available, the estimated costs 
of any bank, broker, and similar person 
through whom the bank has solicited or 
intends to solicit beneficial owners in 
connection with the security holde 
meeting or action; : 

(2) Perform the acts set forth in either 
paragraphs (a)(2)(i) or (a)(2)(ii) of this 
section, at the bank’s or requesting 
security holder’s option, as specified in 
paragraph (b) of this section: 

(i) Mail copies of any proxy statement, 
form of proxy or other soliciting 
material furnished by the security 
holder to the record holders, including 
banks, brokers, and similar entities, 
designated by the security holder. A 
sufficient number of copies must be 
mailed to the banks, brokers and similar 
entities for distribution to all beneficial 
owners designated by the security 
holder. The bank shall mail the security 
holder material with reasonable 
promptness after tender of the material 
to be mailed, envelopes or other 
containers therefor, postage or payment 
for postage and other reasonable 
expenses of effecting such mailing. The 
bank shall not be responsible for the 
content of the material; or 

(ii) Deliver the following information 
to the requesting security holder within 
five business days of receipt of the 
request: A reasonably current list of the 
names, addresses and security positions 
of the record holders, including banks, 
brokers and similar entities, holding 


securities in the same class or classes as 
holders which have been or are to be 
solicited on management’s behalf, or 
any more limited group of such holders 
designated by the security holder if 
available or retrievable under the bank’s 
or its transfer agent’s security holder 
data systems; the most recent list of 
names, addresses and security positions 
of beneficial owners as specified in 

§ 335.214(b), in the possession, or which 
subsequently comes into the possession, 
of the bank. All security holder list 
information shall be in the form 
requested by the security holder to the 
extent that such form is available to the 
bank without undue burden or expense. 
The bank shall furnish the security 
holder with updated record holder 
information on a daily basis or, if not 
available on a daily basis, at the shortest 
reasonable intervals, provided, however, 
the bank need not provide beneficial or 
record holder information more current 
than the record date for the meeting or 
action. 

(b) If the bank is soliciting or intends 
to solicit with respect to a proposal that 
is subject to § 335.409, the requesting 
security holder shall have the option set 
forth in paragraph (a)(2) of this section. 
With respect to all other requests 
pursuant to this section, the bank shall 
have the option to either mail the 
security holder’s material or furnish the 
security holder list as set forth in - 
paragraph (a)(2) of this section. 

(c) At the time of a list request, the 
security holder making the request 
shall: 

(1) If holding the bank’s securities 
through a nominee, provide the bank 
with a statement by the nominee or 
other independent third party, or a copy 
of a current filing made with the FDIC 
and furnished to the bank, confirming 
such holder’s beneficial ownership; and 

(2) Provide the bank with an affidavit, 
declaration, affirmation or other similar 
document provided for under applicable 
state law identifying the proposal or 
other corporate action that will be the. 
subject of the security holder’s 
solicitation or communication and 
attesting that: 

(i) The security holder will not use 
the list information for any purpose 
other than to solicit security holders 
with respect to the same meeting or 
action by consent or authorization for 
which the bank is soliciting or intends 
to solicit or to communicate with 
security holders with respect to a 
solicitation commenced by the bank; 
and 

(ii) The security holder will not 
disclose such information to any person 
other than a beneficial owner for whom 
the request was made and an employee 
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or agent to the extent necessary to 
effectuate the communication or 
solicitation. 

(d) The security holder shall not use 
the information furnished by the bank 
pursuant to paragraph {a}(2}(ii) of this 
section for any purpose other than to 
solicit security holders with respect to 
the same meeting for which the bank is 
soliciting or intends to solicit or to 
communicate with security holders with 
respect to a solicitation commenced by 
the bank; or disclose such information 
to any person other than an employee, 
agent, or beneficial owner for whom a 
request was made to the extent 
necessary to effectuate the 
* communication or solicitation. The 
security holder shall return the 
information provided pursuant te 
paragraph (a)}{2){ii}) of this section and 
shall not retain any copies thereof or of 
any information derived from such 
information after the termination of the 
solicitation. 

(e) The security holder shall 
reimburse the reasonable expenses 
incurred by the bank in performing the 
acts requested pursuant to paragraph (a) 
of this section. 

10. Section 335.212 is amended by 
adding in Form F—5 Proxy Statement 
“Note to Small Business Issuers” after 
‘General Instructions”; revising 
paragraph (a)(2) in Item 3, and adding 
Instruction 3 to Item 3; revising 
paragraphs (a}(2) and {b) in Item 4, and 
adding an instruction at the end of Item 
4; revising the text preceding the table 
in paragraph (d){2) in Item 5; revising 
paragraph (a) in Item 7; removing 
paragraphs (b), (c), (d), {e), and (hb), and 
all instructions and general instructions 
to paragraphs {a), (b), (c), (d}, (e), and (h) 
in Item 7, and redesignating paragraphs 
(f), (g), and {i) of Item 7 as paragraphs 
(b), {c), and {d) respectively; revising 
Item 9, the instructions to Item 9 and 
Item 18; and removing the “Option 
Disclosure Instruction” and the 
following option disclosure table along 
with notes thereto, which follow item 
21, to read as follows: 


§335.212 Form for proxy statement (Form 
F-5). 


Form F-5—Proxy Statement General 
Instructions 
* * * * * 


Note to Small Business Issuers: a “‘small 
business issuer”, as defined under 17 CFR 
240.12b—2 has the option of providing 
financial and other item disclosure ia 
conformance with Regulation S-B of the 
Securities and Exchange Commission (17 
CFR Part 228) in lieu of the disclosure 
requirements set forth in this section by Item 
4, paragraph (b)(1)[xi); Item 5, paragraph (d); 
Item 6, paragraphs (a) through (d): Item 7, 
paragraphs (a) and (c); Item 8, paragraph (c); 


Item 10, paragraph {b); Item 12, paragraphs 
(a)(3vi), (a5), (a)(6), fa}(7), (b)(1) through 
(b){8), (c)(1) through (c)(4), and (e); and Item 
13. If there is no comparable disclosure 
requirement in Regulation S—B, a small 
business issuer need not provide the 
information requested. The definition of 
“small business issuer’, generally includes 


‘ banks with annual revenues of less than $25 


million, whose voting stock does not have a 
public float of $25 millien or more. 


Infermation Required in Statement 


* * ” * * 


Item 3—Persons Making the Solicitation 

(a) ~_* & 

(2) If the solicitation is made otherwise 
than by the bank, so state and give the names 
of the participants in the solicitation, as 
defined in paragraphs (a){iii), {iv), {v) and {vi} 
of Instruction 3 to this item. 

* m =x * + 


x &£ 


Instructions. 

3. For purposes of this Item 3 and Item 4 
of this Form F-5: 

(a) The terms “participant” and 
“participant in a solicitation” include the 
following: 

(i) The bank; 

(ii) Any director of the bank, and any 
nominee for whose election as a director 
proxies are solicited; 

(iii) Any committee or group which solicits 
proxies, any member of such committee or 
group, and any person whether or not named 
as a member who, acting alone or with one 
or more other persons, directly or indirectly 
takes the initiative, or engages, in organizing, 
directing, or arranging for the financing of 
any such committee or group; 

(iv) Any person who finances or joins with 
another to finance the solicitation of proxies, 
except persons who centribute not more than 
$500 and who are not otherwise participants: 

(v) Any person who lends money or 
furnishes credit or enters into any other 
arrangements, pursuant to any contract or 
understanding with a participant, for the 
purpose of financing or otherwise inducing 
the purchase, sale, holding or voting of 
securiiies of the bark by any participant or 
other persons, in support of or in opposition 
to a participant; except that such terms do 
not include a bank, broker or dealer who, in 
the ordinary course of business, lends money 
or executes orders for the purchase or sale of 
securities and who is not otherwise a 
participant; and 

(vi) Any person who solicits proxies. 

(b) The terms ‘‘participant” and 
“participant in a solicitation” do not include: 
{i) Any person or organization retained or 
employed by a participant to solicit security 
holders and whose activities are limited to 
the duties required to be performed in the 

course of such employment; 

(ii) Any person who merely transmits 
proxy soliciting material or performs other 
ministerial or clerical duties; 

(iii) Any person employed by a participant 
in the capacity of attorney, accountant, or 
advertising, public relations or financial 
adviser, and whose activities are limited to 
the duties required to be performed in the 
course of such employment; 


(iv) Any person regularly employed as an 
officer or empioyee of the bank or any of its 
subsidiaries who is not otherwise a 
participant; or 

{v) Any officer or director of, or any person 
regularly employed by, any other participant, 
if such officer, director or employee is not 
otherwise a participant. 


Item 4—Interest of Certain Persons in Matters 
To Be Acted Upon 

{a} x* * *® 

(2) If the solicitation is made otherwise 
than on behalf of the bank, each participant 
in the solicitation, as defined in paragraphs 
(a}{iii)}, (iv), {v}, and (vi) of Instruction 3 to 
Item 3 of this Form F-5. 


+ « 7” =x > 


(b} Solicitations subject to § 335.220. 

(1) Describe briefly any substantial interest, 
direct or indirect, by security holdings or 
otherwise, of each participant as defined in 
paragraphs (a)(ii), (iii), (iv), (v) and (vi) of 
Instruction 3 to Item 3 of this Form F-5, in 
any matter to be acted upon at the meeting, 
and include with respect to each participant 
the following information, or a fair and 
accurate summary thereof: 

(i) Name-and business address of the 
participant. 

{ii) The participant’s present principal 
occupation er employment and the name, 
principal business and address of any 
corporation or other organization in which 
such employment is carried on. 

(iii) State whether or not, during the past 
ten years, the participant has been convicted 
in a criminal proceeding {excluding traffic 
violations or similar misdemeanors) and, if 
so, give dates, nature of conviction, name and 
location of court, and penalty imposed or 
other disposition of the case. A negative 
answer need not be included in the proxy 
staternent or other soliciting material. 

(iv) State the amount of each class of 
securities of the bank which the participant 
owns beneficially, directly or indirectly. 

(v) State the amount of each class of 
securities of the bank which the partieipant 
owns of record but not beneficially. 

(vi) State with respect to all securities of 
the bank purchased or sold within the past 
two years, the dates on which they were 
purchased or sold and the amount —— 
or sold on each such date. 

(vii) If any part of the purchase price or 
market value of any of the shares specified 
in paragraph (b}{1)}{vi) of this item is 
represented by funds borrowed or otherwise 
obtained for the purpose of acquiring or 
holding such securities, so state and indicate 
the amount of the indebtedness as of the 
latest practicable date. If such funds were 
borrowed or obtained otherwise than 
pursuant to a margin account or bank loan in 
the regular course of business of a bank, 
broker or dealer, briefly describe the 
transaction, and state the names of the 
parties. 

(viii) State whether or not the participant 
is, or was within the past year, a party to any 
contract, arrangements or understandings 
with any person with respect to any 
securities of the bank, including, but not 
limited to joint ventures, lean or option 
arrangements, puts or calls, guarantees 
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against loss or guarantees of profit, division 
of losses or profits, or the giving or 
withholding of proxies. If so, name the 
parties to such contracts, arrangements or 
understandings and give the details thereof. 

(ix) State the amount of securities. of the 
bank owned beneficially, directly or 
indirectly, by each of the participant’s 
associates and the name and address of each 
such associate. 

(x) State the amount of each class of 
securities of any parent or subsidiary of the 
bank which the participant owns 
beneficially, directly or indirectly. 

(xi) Furnish for the participant and 
associates of the participant the information 
required by § 335.212, Item 7(c). 

{xii) State whether or not the participant or 
any associates of the participant have any 
arrangement or understanding with any 
person— 

(A) With respect to any future employment 
by the bank or its affiliates; or 

(B) With respect to any future transactions 
to which the bank or any of its affiliates will 
or may be a party. If so, describe such 
arrangement or understanding and state the 
names of the parties thereto. 

(2) With respect to any person, other than 
a director or executive officer of the bank 
acting solely in that capacity, who is a party 
to an arrangement or understanding pursuant 
to which a nominee for election as director 
is proposed to be elected, describe any 
substantial interest, direct or indirect, by 
security holdings or otherwise, that such 
person has in any matter to be acted upon at 
the meeting, and furnish the information 
called for by paragraphs (b)(1) (xi) and (xii) 
of this item. 

Instruction: For purposes of this Item 4, 
beneficial ownership shall be determined in 
accordance with § 335.403. 


Item 5—Voting Securities and Principal 
Holders Thereof 


* * * * * 


(d) S 2:18 

(2) Security ownership of management. 
Furnish the following information, as of the 
most recent practicable date, in substantially 
the tabular form indicated, as to each class 
of equity securities of the bank or any of its 
parents or subsidiaries other than directors’ 
qualifying shares, beneficially owned by all 
directors and nominees, naming them, each 
of the named executive officers as defined in 
17 CFR 229.402(a)(3), and directors and 
executive officers of the bank as a group, 
without naming them. Show in column (3) 
the total number of shares beneficially owned 
and in calumn (4) the percent of class so 
owned. Of the number of shares shown in 
column (3), indicate, by footnote or 
otherwise, the amount of shares with respect 
to which such persons have a right to acquire 
beneficial ownership as specified in 
§ 335.403(d)(1). 


* * * * * 


Item 7—Compensation and Other 
Transactions With Management and Others 
* * ~ * * 


(a) Compensation of directors and 


executive officers. Furnish the information 
required by the applicable and currently 


effective SEC regulations contained in Item 8 
of SEC Schedule 14A (17 CFR 240.14a-101, 
Item 8). 


* * * * * 


Item 9—Compensation Plans 


If action is to be taken with respect to any 
plan pursuant to which cash or noncash 
compensation may be paid or distributed, 
furnish the following information: 

(a) Plans subject to security holder action. 

(1) Describe briefly the material features of 
the plan being acted upon, identify each class 
of persons who will be eligible to participate 
therein, indicate the approximate number of 
persons in each such class, and state the 
basis of such participation. 

(2)(i) In the tabular format specified below, 
disclose the benefits or amounts that will be 
received by or allocated to each of the 
following under the plan being acted upon, 
if such benefits or amounts are determinable: 


New Plan Benefits 


PLAN NAME 





Dollar 


Name and position value (S) 





Executive Group 

Non-Executive Direc- 
tor Group 

Non-Executive Officer 
Employee Group ... 











Instruction to New Plan Benefits Table 


Additional columns should be added for 
each plan with respect to which security 
holder action is to be taken. ; 

(ii) The table required by paragraph (a)(2)(i) 
of this item shall provide information as to 
the following persons: 

(A) Each person (stating name and 
position) specified in 17 CFR 229.402(a)(3); 

(B) All current executive officers as a 
group; 

(C) All current directors who are not 
executive officers as a group; and 

(D)-All employees, including all current 
officers who are not executive officers, as a 
group. 

(iii) If the benefits or amounts specified in 
paragraph (a)(2)(i) of this item are not 
determinable, state the benefits or amounts 
which would have been received by or 
allocated to each of the following for the last 
completed fiscal year if the plan had been in 
effect, if such benefits or amounts may be 
determined, in the table specified in 
paragraph (a)(2)(i) of this item: 

(A) Each person (stating name and 
position) specified in 17 CFR 229.402(a)(3); 

(B) All current executive officers as a 
group; 

(C) All current directors who are not 
executive officers as a group; and 

(D) All employees, including all current 
officers who are not executive officers, as a 
group. 


(3) If the plan to be acted upon can be 
amended, otherwise than by a vote of 
security holders, to increase the cost thereof 
to the bank or to alter the allocation of the 
benefits as between the persons and groups 
specified in paragraph (a)(2) of this item, 
state the nature of the amendments which 
can be so made.” 

(b) Additional information regarding 
specified plans subject to security holder 
action. 

(1) With respect to any pension or 
retirement plan submitted for security holder 
action, state: 

(i) The approximate total amount necessary 
to fund the plan with respect to past services 
the period over which such amount is to be 
paid and the estimated annual payments 
necessary to pay the total amount over such 
period; and 

(ii) The estimated annual payment to be 
made with respect to current services. In the 
case of a pension or retirement plan, 
information called for by paragraph (a)(2) of 
this item may be furnished in the format 
specified by 17 CFR 229.402(f)(1). 

(2)(i) With respect to any specific grant of 
or any plan containing options, warrants or 
rights submitted for security holder action 
state: 

(A) The title and amount of securities 
underlying such options, warrants or rights, 

(B) The prices, expiration dates and other 
material conditions upon which the options, 
warrants or rights.may be exercised; 

(C) The consideration received or to be 
received by the bank or subsidiary for the 
granting or extension of the options, warrants 
or rights; 

(D) The market value of the securities _ 
underlying the options, warrants, or rights as 
of the latest practicable date; and 

(E) In the case of options, the federal 
income tax consequences of the issuance and 
exercise of such options to the recipient and 
the bank; and 

(ii) State separately the amount of such 
options received or to be received by the 
following persons if such benefits or amounts 
are determinable: 

(A) Each person (stating name and 
position) specified in 17 CFR 229.402(a)(3); 

(B) All current executive officers as a 
group; 

(C) All current directors who are not 
executive officers as a group; 

(D) Each nominee for election as a director; 

(E) Each associate of any of such directors, 
executive officers or nominees; 

(F) Each other person who received or is 
to receive 5 percent of such options, warrants 
or rights; and 

(G) All employees, including all current 
officers who are not executive officers, as a 
group. 

Instructions to Item 9. 

1. The term “‘plan” as used in this item - 
means any plan as defined in 17 CFR 
229.402(a)(7)(ii). 

2. If action is to be taken with respect to 
a material amendment or modification of an 
existing plan, the item shall be answered 
with respect to the plan as proposed to be 
amended or modified and shall indicate any 
material differences from the existing plan. 

3. If the plan to be acted upon is set forth 
in a written document, three copies thereof 
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shall be filed with the FDIC at the time 
copies of the proxy statement and form of 
proxy are first filed pursuant to § 335.204(a). 

4. Paragraph (b)(2)(ii) of this item does not 
apply to warrants or rights to be issued to 
security holders as such on a pro rata basis. 
* * * * * 


Item 18. Voting Procedures 


As to each matter which is to be submitted 
to a vote of security holders, furnish the 
following information. 

(a) State the vote required for approval or 
election, other than for the approval of 
auditors. 

(b) Disclose the method by which votes 
will be counted, inciuaing the treatment and 
effect of abstentions and broker non-votes 
under applicable state law as well as bank 
charter and by-law provisions. 

* * * * * 


11. Section 335.213 is amended by 
adding 2 paragraphs of text to follow the 
existing text in the Note preceding Item 
1 to read as follows: 


§ 335.213 Form for information statement 
(Form F-5A). 


Form F-5A—Information Statement 

Note: * * * 

Except as otherwise specifically provided, 
where any item calls for information for a 
specified period in regard to directors, 
officers or other persons holding specified 
positions or relationships, the information 
shall be given in regard to any person who 
held any of the specified positions or 
relationships at any time during the period. 
However, information need not be included 
for any portion of the period during which 
such person did not hold any such position 
or relationship provided a statement to that 
effect is made. 

Small Business Issuers: A ‘‘smal] business 
issuer’, as defined under 17 CFR 240.12b—2 
has the option of providing financial and 
other item disclosure in conformance with 
Regulation S—B of the Securities and 
Exchange Commission (17 CFR Part 228) in 
lieu of the following referenced disclosure 
requirements set forth in § 335.212 Item 
4(b)(1)(xi); Item 5, paragraph (d); Item 6, 
paragraphs (a) through (d); Item 7, paragraphs 
(a) and (c); Item 8, paragraph (c); Item 10, 
paragraph (b); Item 12, paragraphs (a)(3)(vi), 
(a)(5), (a)(6), (a)(7), (b)(2) through (b)(8), (c)(1) 
through (c)(4), and (e); and Item 13. If there 
is no comparable disclosure requirement in 
Regulation S—B, a small business issuer need 
not provide the information requested. The 
definition of “small business issuer’, 
generally includes banks with annual 
revenues of less than $25 million, whose 
voting stock does not have a public float of 
$25 million or more. 

» * *x * * 


12. Section 335.214 is amended by 
revising the introductory text in 
paragraph (a); by revising paragraphs 
(a)(1)()(A), (a)(3), (a)(4), (a)(5), Note 2 
and Note 3 to paragraph (a), paragraph 
(d), and adding a new Note 4 to 
paragraph (a); by revising the reference 


“17 CFR 240.14b—1(c) or 17 CFR 
240.14b—2(e) (2) and (3)” in paragraph 
(a)(1)(i)(C) to read “17 CFR 240.14b— 
1(b)(3) or 17 CFR 240.14b—2(b)(4) (ii) 
and (iii)”; by revising the reference “17 
CFR 240.14b—1(c) and 17 CFR 240.14b-— 
2(e) (2) and (3)” in paragraph 
(a)(1)(ii)(A), the introductory text to 
paragraph (b), and paragraph (c) to read 
“17 CFR 240.14b—1(b)(3) and 17 CFR 
240.14b-2(b)(4) (ii) and (iii); by 
revising the reference “17 CFR 240.14b— 
2(a)(1)” to read “17 CFR 240.14b— 
2(b)(1)(i)” in paragraph (a)(2); and by 
revising the reference ‘17 CFR 240.14b-— 
2(e)(1)” to read “17 CFR 240.14b— 
2(b)(4)(i)” in paragraph (b)(1) to read as 
follows: 


§335.214 Obligation of banks in 
communicating with beneficial owners. 

(a) If the bank knows that securities of 
any class entitled to vote at a meeting 
are held of record by a broker, dealer, 
bank, association or other entity that 
exercises fiduciary powers in nominee 
name or otherwise, the bank shall: 

(1) e & 2 

(i) 2 2 

(A) Whether other persons are the 
beneficial owners of such securities, and 
if so, the number of copies of the proxy 
and other soliciting material (or if 
applicable, the number of copies of the 
information statement) necessary to 
supply such material to such beneficial 
owners. 

* * * * * 

(3)(i). Make the inquiry required by 
paragraph (a)(1) of this section: 

(A) If the bank intends to solicit 
proxies, consents or authorizations: 

(1) At least 20 business days prior to 
the record date of the meeting of 
security holders; or 

(2) If such inquiry is impracticable 20 
business days prior to the record date of 
a special meeting, as many days before 
the record date as practicable; or 

(3) If consents or authorizations are 
solicited, and such inquiry is 
impracticable 20 days before the earliest 
date on which they may be used to 
effect corporate action, as many days 
before that date as is practicable; or 

(4) At such later time as the rules of 
a national securities exchange on which 
the class of securities in question is 
listed may permit for good cause shown; 
or 

(B) If the bank does not intend to 
solicit proxies, consents or 
authorizations, the earlier of: 

(1) At least 20 business days prior to 
the record date of the meeting of 
security holders or the record date of 
written consents in lieu of a meeting; or 

(2) At least 20 business days prior to 
the date the information statement is 


required to be sent or given pursuant to 
§ 335.201(b). ‘ 

(ii) Provided, however, that if a record 
holder or respondent bank has informed 
the bank that a designated office(s) or 
department(s) is to receive such 
inquiries, the inquiry shall be made to 
such designated office(s) or 
department(s); 3 

4) Supply in a timely manner, each 
record holder and respondent bank of 
whom the inquiries required by 
paragraphs (a)(1) and (a)(2) of this 


. section are made with copies of the 


proxy, other proxy soliciting material 
(or if applicable, copies of the 
information statement), and/or the 
annual report to security holders, in 
such quantities, assembled in such form 
and at such place(s), as the record 
holder may reasonably request in order 
to send such material to each beneficial 
owner of securities who is to be 
furnished with such material by the 
record holder or respondent bank; and 
(5) Upon the request of any record 
holder or respondent bank that is 
supplied with proxy soliciting material, 
information statements, and/or annual 
reports to security holders pursuant to 
paragraph (a)(4) of this section, pay its 
reasonable expenses for completing the 
mailing of such material to beneficial 
owners. 


* * * * * 


Note 2: The attention of banks is called to 
the fact that each broker, dealer, bank, 
association or other entity that exercises 
fiduciary powers has an obligation under 17 
CFR 240.14b—1 and 17 CFR 240.14b—2 
(except as provided therein with respect to 
employee benefit plan securities held in 
nominee name) and, with respect to brokers 
and dealers, applicable self-regulatory 
requirements to obtain and forward, within 
the time periods prescribed therein: Proxies 
{or in lieu thereof requests for voting 
instructions) and proxy soliciting materials 
(or if applicable, copies of the information 
statement) to beneficial owners on whose 
behalf it holds securities; and annual reports 
to security holders to beneficial owners on 
whose behalf it holds securities, unless the 
bank has notified the record holder or 
respondent bank that it has assumed 
responsibility to mail such material to 
beneficial owners whose names, addresses 
and securities positions are disclosed 
pursuant to 17 CFR 240.14b—1(b)(3) and 17 
CFR 240.14b~—2(b)(4)(ii) and (iii). 

Note 3: The attention of banks is called to 
the fact that banks have an obligation, 
pursuant to paragraph (d) of this section, to 
cause proxies (or in lieu thereof requests for 
voting instructions), proxy soliciting material 
(or if applicable, copies of the information 
statement) and annual reports to security 
holders to be furnished, in a timely manner, 
to beneficial owners of exempt employee 
benefit plan securities. 


Note 4: The requirement for sending an 
annual report to security holders of record 
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- having the same address will be satisfied by 
sending at least one report to a holder of 
record at that address provided that those 
holders of record to whom the report is not 
sent agree thereto in writing. This procedure 
is not available, however, where banks, 
associations, other entities that exercise 
fiduciary powers, brokers, dealers and other 
persons hold securities in nominee accounts 
or “street names” on behalf of beneficial 
owners, and such persons are not relieved of 
any obligation to obtain or send such annual 
report to the beneficial owners. 

* * * * * 

(d) If a bank furnishes information 
statements to, or solicits proxies, 
consents or authorizations from record 
holders and respondent banks who hold 
securities on behalf of beneficial 
owners, the bank shall cause proxies (or 
in lieu thereof requests for voting 
instructions), proxy soliciting material 
(or if applicable, copies of the 
information statement) and annual 
reports to security holders tobe 
furnished, in a timely manner, to 
beneficial owners of exempt employee 
benefit plan securities. 

13. Section 335.220 is amended by 
removing paragraphs (b) and (c) and 
redesignating paragraphs (d) through (h) 
as paragraphs (b) through (f), 
respectively; and revising newly 
redesignated paragraphs (b) and (e), to 
read as follows: 


§ 335.220 Special provisions applicable to 
election contests. 
* * * * *x 

(b) Solicitations prior to furnishing 
required statement. Notwithstanding the 
provisions of § 335.201 a solicitation 
subject to § 335.220 may be made prior 
to furnishing security holders a written 
statement containing the information 
specified in Form F—5 with respect to 
such solicitation: Provided, That— 

(1) No form of proxy is furnished to 
security holders prior to the time the 
written proxy statement required by 
§ 335.201 is furnished to security 
holders: Provided, however, that this 
paragraph (b)(1) shall not apply where 
a proxy statement then meeting the 
requirements of Form F-—5 has been 
furnished to security holders by or on 
behalf of the person making the 
solicitation; 

(2) The identity of the participants in 
the solicitation (as defined in 
Instruction 3 of Item 3 of Form F-5 
(§ 335.212)) and a description of their 
interests, direct or indirect, by security 
holdings or otherwise, are set forth in 
each communication published, sent or 
given to security holders in connection 
with the solicitation; 

(3) A written proxy statement meeting 
the requirements of this Subpart B is 


sent or given to security holders 
solicited pursuant to this paragraph (b) 
at the earliest practicable date. 

* * * * * 

(e) Application of § 335.204. The 
provisions of §335.204(c) through (f) 
shall apply, to the extent pertinent, to 
soliciting material subject to paragraphs 
(c) and (d) of this section. 


* * * * * 


§ 335.221 [Removed and Reserved] 

14. Section 335.221 (Form F-6) is 
removed and reserved. 

15. Section 335.222 (Form F-6A) is 
added to subpart B to read as follows: 


§335.222 Notice of Exempt Solicitation to 
be included in statements submitted by or 
on behalf of a person pursuant to : 
§ 335.204(I) (Form F-6A). 


Form F-6A—Notice of Exempt Solicitation 
1. Name and address of the Bank: 





2. Name of person relying on exemption: 





3. Address of person relying on exemption: 





4. Written materials. Attach written 
material required to be submitted pursuant to 
§ 335.204(1). 


16. Section 335.301 is amended by 
revising the reference ‘(27 CFR 
249.220f)” to read ‘(17 CFR 249.220f)”; 
and adding a ‘‘Note to Small Business 
Issuers” immediately following the 
existing text to read as follows: 


§ 335.301 Requirement of registration 
statement. 


* * * * * 


Note to Small Business Issuers: a “‘sma}l 
business issuer”, as defined under 17 CFR 
240.12b-2 has the option of providing the 
disclosure required by SEC Form 10-SB, 
optional form for the registration of securities 
of a small business issuer (17 CFR 249.210b), 
in lieu of the disclosure requirements set 
forth in Form F—1 (§ 335.309a). The 
definition of “small business issuer”, 
generally includes banks with annual 
revenues of less than $25 million, whose 
voting stock does not have a public float of 
$25 million or more. 


17. Section 335.309a (Form F-1) is 
amended by adding a new paragraph 
immediately preceding the “General 
Instructions” portion of Form F-1; 
revising Item 7 and Item 8; and revising 
paragraphs 7(b)(1), 7(b)(2) and 7({c) 
under the heading “Instructions as to 
Exhibits” at the end of the section, to 
read as follows: 


§335.309a Form for registration of 
securities of a bank under section 12(b) or 
section 12(g) of the Securities Exchange 
Act of 1934 (Form F—1). 


Form F-1 


* * * * * 


Indicate by check mark if the bank, as a 
“small business issuer” as defined under 17 
CFR 240.12b—2, is providing alternative 
disclosures as permitted for small business 
issuers in this Form F-1. [] 

“4 eng * * 


Item 7—Compensation of Directors and 
Executive Officers 


Set forth the same information as is 
required to be furnished by item 7(a) of Form 
F-5 (§ 335.212). 


tem 8—Interest of Management and Others 
in Certain Transactions 


Set forth the same information for the past 
three years, as is required to be furnished by 
items 7(b), (c) and (d) of Form F-5 
(§ 335.212). 

Note: The information required by items 
7(b), (c) and (d) of Form F-5 need not be 
included for any nominee for election as a 
director. 

* * » * * 


Instructions as to Exhibits 
* * * * * 

. ft 2 2&8 

(b) s * 

(1) Directors, officers, promoters, voting 
trustees, or security holders named in answer 
to item 5 are parties thereto except where the 
contract merely involves purchase or sale of 
current assets having a determinable market 
price, at such price. 

(2) It calls for the acquisition or sale of 
fixed assets for a consideration exceeding 15 
percent of the value of all fixed assets of the 
bank and its subsidiaries. 

* * * * * 


(c) Any management contract or any 
compensatory plan, contract or arrangement, 
including but not limited to plans relating to 
options, warrants or rights, pension, 
retirement or deferred compensation or 
bonus, incentive or profit sharing (or if not 
set forth in any formal document, a written 
description thereof) in which any director or 
any of the named executive officers of the 
bank, as defined by 17 CFR 229.402(a)(3), 
participates shall be deemed material and 
shall be filed; and any other management 
contract or any other compensatory plan, 
contract, or arrangement in which any other 
executive officer of the bank participates 
shall be filed unless immaterial in amount or 
significance except as follows: 
Notwithstanding the above, any 
compensatory plan, contract, or arrangement 
which pursuant to its terms is available to 
employees, officers or directors generally and 
which in operation provides for the same 
method of allocation of benefits between 
management and nonmanagement 
participants. 

* * * * * 


18. Section 335.310 is amended by 
adding a “Note to Small Business 
Issuers” immediately following 
paragraph (c) to read as follows: 
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§ 335.310 Requirement of annual reports 
and annual reports of predecessors. 
* * * * *x 


Note to Small Business Issuers: a ‘‘sma}l 
business issuer”, as defined under 17 CFR 
240.12b-2 has the option of providing the 
disclosure required by SEC Form 10—-KSB, 
optional form for annual and transitional 
reports of small business issuers (17 CFR 
249.310b), in lieu of the disclosure 
requirements set forth in Form F-2 
(§ 335.312). The definition of “small business 
issuer’’, generally includes banks with 
annual revenues of less than $25 million, 
whose voting stock does not have a public 
float of $25 million or more. 


19. Section 335.312 (Form F—2) is 
amended by adding a new paragraph 
immediately following the second line 
entitled ‘(Title of class)” in the 
introductory portion of Form F-2; 
adding to Item 11, new paragraph (a)(3) 
to immediately precede the instruction 
to paragraph (a); and revising paragraph 
(c)(3)(ii) of Item 11, to réad as follows: 


§ 335.312 Form for annual report of bank 
(Form F-2) 


* * * * * 


Indicate by check mark if the bank, as a 
‘small business issuer” as defined under 17 
CFR 240.12b-2, is providing alternative 
disclosures as permitted for small business 
issuers in this Form F-2. [ ] 

* * * * * 


Item 11—Exhibits, Financial Statement 
Schedules, and Reports on Form F-3 

(a) a7 ia: S . 

(3) Those exhibits required by paragraph 
(c) of this Item 11. Identify in the list each 
management contract or compensatory plan 
or arrangement required to be filed as an 
exhibit to this form pursuant to paragraph 
(c)(3)(ii) of this Item 11. 

x * * * * 

(c) x k * 

(3) xe 

(ii) Any management contract or any 
compensatory plan, contract or arrangement, 
including but not limited to plans relating to 
options, warrants or rights, pension, 
retirement or deferred compensation or 
bonus, incentive or profit sharing (or if not 
set forth in any formal document, a written 
description thereof) in which any director or 
any of the “named executive officers’’ of the 
bank, as defined by 17 CFR 229.402(a)(3), 
participates shall be deemed material and 
shall be filed; and any other management 
contract or any other compensatory plan, 
contract, or arrangement in which any other 
executive officer of the bank participates 
shall be filed unless immaterial in amount or 
significance except as follows: 
notwithstanding the above, any 
compensatory plan, contract, or arrangement 
which pursuant to its terms is available to 
employees, officers or directors generally and 
which in operation provides for the same 
method of allocation of benefits between 
management and nonmanagement 
participants. 


* * * * * 


20. Section 335.321 (Form F-3)-is 
amended by revising paragraph (c) and 
Instructions 3 and 4 of Item 9 to read as 
follows: 


§ 335.321 Form for current report of a bank 
(Form F-3). 


Form F-3.—Current Report 


* * * * * 


Item 9—Submission of Matters to a Vote of 
Security Holders. 


* * * * * 


(c) A brief description of each matter voted 
upon at the meeting and state the number of 
votes cast for, against or withheld, as well as 
the number of abstentions and broker non- 
votes, as to each such matter, including a 
separate tabulation with respect to each 
nominee for office. 


* * * * * 
Instructions: 
* * * * * 


3. Paragraph (b) need not be answered if: 
Proxies for the meeting were solicited 
pursuant to subpart B of this part; there was 
no solicitation in opposition to the 
management’s nominees as listed in the 
proxy statement; and all of such nominees 
were elected. If the bank did not solicit 
proxies and the board of directors as - 
previously reported to the FDIC was 
reelected in its entirety, a statement to that 
effect in answer to paragraph (b) will suffice 
as an answer thereto. 

4. Paragraph (c) must be answered for all 
matters voted upon at the meeting, including 
both contested and uncontested elections ofe 
directors. 


* * * * * 


21. Section 335.330 is amended by 
adding a ‘‘Note to Small Business 
Issuers” at the end of the section to read 
as follows: 


§ 335.330 Quarterly reports. 
* * * *x * 

Note to Small Business Issuers: a ‘small 
business issuer”, as defined under 17 CFR 
240.12b-2 has the option of providing the 
disclosure required by SEC Form 10—-QSB, 
optional form for quarterly and transitional 
reports of small business.issuers (17 CFR 
249.310b), in lieu of the disclosure 
requirements set forth in Form F-4 
(§ 335.330). The definition of ‘small business 
issuer’, generally includes banks with 
annual revenues of less than $25 million, 
whose voting stock does not have a public 
float of $25 million or more. 


22. Section 335.331 is amended by 
adding a new paragraph immediately 
following the line entitled ‘(Former 
name, former address and former fiscal . 
year, if changed since last report)”’ in 
the introductory portion of Form F-—4 to 
read as follows: 


§ 335.331 Form for quarterly report of a 
bank (Form F-4). 


Form F-4 


* * * * * 


Indicate by check mark if the bank, as a 
‘small business issuer” as defined under 17 
CFR 240.12b-2, is providing alternative 
disclosures as permitted for small business 
issuers in this Form F—4. [ ] 

* * * * * . 
23. Section 335.622 is amended by 


revising paragraph (g)(1) to read as 
follows: 


§ 335.622 General notes to statement of 
income. 


(g) Disclosure of selected quarterly 
financial data in notes to financial 
statements—(1) Exemption. This 
paragraph (g) shall not apply unless the 
bank meets the tests prescribed by 17 
CFR 229.302(a)(5). 


* * * * * 

By Order of the Board of Directors. 

Dated at Washington, DC, this 20th day of 
December, 1994. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Acting Executive Secretary. 
{FR Doc. 94—31661 Filed 12-28-94; 8:45 am] 
BILLING CODE 6714-01-P 








SMALL BUSINESS ADMINISTRATION 
13 CFR Part 101 
Administration 


AGENCY: Small Business Administration. 
ACTION: Final rule. 





SUMMARY: The Small Business 
Administration (SBA) is hereby revising 
the dollar threshold for Approval/Denial 
of a Certificate of Competency (COC) for 
their Area Offices dnd is delegating to 
one individual (Area Director for 
Government Contracting) within each 
Area Office, the authority to issue or 
deny a COC. This action is necessary to 
reflect internal changes which have 
occurred in the Agency and the COC 
Program. This revision will enhance 
SBA’s ability to process COC 
applications. 

EFFECTIVE DATE: December 29, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Dean Koppel, Acting Director, Office of 
Industrial Assistance, 202/205-6475. 
SUPPLEMENTARY INFORMATION: This 
regulation establishes a uniform 
$25,000,000 threshold for approval/ 
denial of a COC by SBA’s Area 
Directors. Area Directors will have the 
sole authority to issue or deny a COC 
within their geographic locales. 

This is a departure from the graduated 
levels which are currently in effect. The 
Agency is making this change to reflect 
the recent reorganization of the 
Government Contracting Program to an 
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Area concept and also to streamline and 
enhance SBA’s internal processing of 
COC applications at the Area Office 
level. 

Due to the fact that this final rule 
governs matters of agency organization, 
management and personnel and makes 
ne substantive change to the current 
regulation, SBA is not required to 
determine if these changes constitute a 
major rule for proposes of Executive 
Order 12291, to determine if they have 
a significant economic impact on a 
substantial number of small entities 
pursuant to the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq), or to doa 
Federalism Assessment pursuant to 
Executive Order 12612. SBA certifies 
that these changes will not impose an 
annual record keeping or reporting 
requirement on 10 or more persons 
under the Paperwork Reduction Act (44 
U.S.C. ch. 25). Finally, for purposes of 
E.O. 12778, SBA certifies that this rule, 
is drafted, to the extent practicable, in 
accordance with standards set forth in 
Section 2 of that order. 

SBA is publishing this regulation 
governing agency organization, 
procedure and practice as a final rule 
without opportunity for public 
comment pursuant to 5 U.S.C. 
553(b)(A). 

List of Subjects in 13 CFR Part 101 

Administration. 

For the reasons set forth above, Part 
VI of § 101.3—2, part 101 of title 13, 


Code of Federal Regulations (CFR), is 
revised as follows. 


PART 101—ADMINISTRATION 


1. The Authority citation for part 101 
continues to read as follows: 


Authority: Secs. 4 and 5, Pub. L. 85-536, 
72 Stat, 384 and 385 (15 u.S.C. 633 and 634, 
as amended); sec. 308, Pub. L. 85-699, 72 
Stat. 694 (15 U.S.C. 687, as amended); sec. 
5(b)(11), Pub. L. 93-386 (Aug. 23, 1974); and 
5 U.S.C. 552. 


2. Section 101.3—2, Part VI is revised 
to read as follows: 


§101.3-2 Delegations of authority to 
conduct program activities in field offices. 
* 


* * a * 


Part VI—Government Contracting Program 
(GC) Certificate of Competency Approval 
* Authority 


1. To approve applications for a Certificate 
of Competency (COC) received from small 
business concerns and issue COC’s to those 
firms located within the area office’s 
geographic jurisdiction, subject to the 
following monetary limitations: 

Area Director/GC—$25,000,000 

2. To deny an application for a 

Certificate of Competency received from 


small business concerns located within 
the area’s geographic jurisdiction, 
subject to the following monetary 
limitations: 
Area Director/GC—Unlimited 

Dated: December 21, 1994. 
Philip Lader, 
Administrator. 
{FR Doc. 94-32007 Filed 12-28-94; 8:45 am] 
BILLING CODE 8025-01-M 








DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 94-ANE-54; Amendment 39~ 
9102; AD 94-26-06} 


Airworthiness Directives; Pratt & 
Whitney JT9D Series Turbofan Engines 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule; request for 
comments. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to Pratt & Whitney (PW) JT9D 
series turbofan engines. This action 
requires initial and repetitive in-shop or 
on-wing inspections of the diffuser case 
rear rail for cracking, and removal, if 
necessary, of the diffuser case. This 
amendment is prompted by multiple 
reports of diffuser case rear rail cracking 
and two reports of diffuser case rupture. 
The actions specified in this AD are 
intended to prevent diffuser case 
rupture and an uncontained engine 
failure. 

DATES: Effective January 13, 1995. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 13, 
1995. 

Comments for inclusion in the Rules 
Docket must be received on or before 
February 27, 1995. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
94~ANE-54, 12 New England Executive 
Park, Burlington, MA 01803-5299. 

The service information referenced in 
this AD may be obtained from Pratt & 
Whitney, 400 Main Street, East Hartford, 
CT 06108. This information may be 
examined at the FAA, New England 
Region, Office of the Assistant Chief 
Counsel, 12 New England Executive 
Park, Burlington, MA; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 





FOR FURTHER INFORMATION CONTACT: 
Daniel Kerman, Aerospace Engineer, 
Engine Certification Office, FAA, Engine 
and Propeller Directorate, 12 New 
England Executive Park, Burlington, MA 
01803-5299; telephone (617) 238-7130, 
fax (617) 238-7199. 

SUPPLEMENTARY INFORMATION: On 
September 16, 1993, the Federal 
Aviation Administration (FAA) issued 
airworthiness directive (AD) 93—19—02, 
Amendment 39—8695 (58 FR 51212, 
October 1, 1993), applicable to Pratt & 
Whitney (PW) JT9D-3A, -7, -7H, -7A, 
-—7AH, -7F, -7J, —-20, and —20} turbofan 
engines. That AD requires eddy current 
inspection and modification of the 
diffuser case rear rail, and ultrasonic, 
metallographic, and X-ray inspections of 
specific locations in the diffuser case. 
That action was prompted by reports of 
2 additional diffuser case failures that 
occurred within significantly shorter 
time intervals since last inspection than 
that specified in a previous AD. That 
condition, if not corrected, could result 
in diffuser case rupture and an 
uncontained engine failure. 

On September 22, 1994, the FAA 
issued Revision 1 to AD 93-19-02, 
Amendment 39-9038 (59 FR 49789, 
September 30, 1994) to correct an error 
in paragraph numbering in the 
compliance section and allow 
modification of diffuser cases in 
accordance with previous revisions of 
PW Service Bulletin No. 5805 as an 
alternative means of compliance to 
paragraph (o) of that AD. 

The FAA has determined that the 
diffuser case on PW JT9D—5SA, ~70A, 
~7Q, and —7Q3 series turbofan engines 
may also develop cracks in the rear rail. 
The diffuser case rear rail is a structural 
hat section and stiffens the casing shell 
under conditions of high pressure and 
temperature. The rear rail has developed 
a cracking problem in service due to 
high stresses located adjacent to the 
strut bosses. These cracks initiate and 
propagate in low cycle fatigue (LCF) 
until the critical crack length is 
exceeded. At this point, the cracking 
mode may change to rapid tensile, and 
a rupture may occur. 

In an effort to better understand the 
diffuser case failure mode, a rig test was 
performed. This test examined crack 
initiation and growth rates in weld- 
repaired versus non-weld-repaired 
diffuser cases. Results of the test 
established that cracks initiate and 
propagate more rapidly in weld-repaired 
diffuser cases. 

In addition, the testing revealed that 
diffuser case rear rails that have been 
modified in accordance with PW 
Service Bulletin (SB) No. 5768 and SB 
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No. 5654 experience lower rates of crack 
initiation. Pratt & Whitney SB 5768 and 
SB 5654 both provide enhancements to 
the LCF characteristics and life of the 
diffuser case rear rail by removing 
electrochemically machined areas on 
the rear rail, and removing stress 
concentrations caused by sharp edges 


on the rear rail. Incorporation of PW SB 


5768 and SB 5654 provides relaxed 

intervals for inspection of the diffuser 
case rear rail as defined in PW SB No. 
5749, Revision 4, dated May 10, 1993. 

To date there have been varying 
degrees of diffuser case rear rail 
cracking on the PW JT9D-59A, -70A, 
-7Q, and -7Q3 diffuser cases. The FAA 
has received multiple reports of in- 
service cracking. Two reported cracks 
measured approximately 5 inches in 
length, and in two incidents the diffuser 
case ruptured. The FAA has determined 
that these two incidents may have been 
prevented if the operators had 
performed the inspections described in 
the SB required by this final rule. - 

The FAA has reviewed and approved 
the technical contents of PW SB No. 
5749, Revision 4, dated May 10, 1993, 
that describes procedures for in-shop 
eddy current inspections (ECI) or 
fluorescent penetrant inspections (FP), 
or on-wing ECI, of the diffuser case rear 
rail for cracking. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other engines of the same 
type design, this AD is being issued to 
prevent diffuser case rupture and an 
uncontained engine failure. This AD 
requires initial and repetitive in-shop 
ECI or FPI, or on-wing ECI, of the 
diffuser case rear rail for cracking, and 
removal from service of diffuser cases 
with cracks that exceed 1.5 inches in 
length. The actions are required to be 
accomplished in accordance with the 
service bulletin described previously. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days. 


Comments Invited 


Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 


under the caption ADDRESSES!. ALL 
COMMUNICATIONS RECEIVED ON OR BEFORE 
THE CLOSING DATE FOR COMMENTS WILL BE 
CONSIDERED, AND THIS RULE MAY BE 
AMENDED IN LIGHT OF THE COMMENTS 
RECEIVED. FACTUAL INFORMATION THAT 
SUPPORTS THE COMMENTER’S IDEAS AND 
SUGGESTIONS IS EXTREMELY HELPFUL IN 
EVALUATING THE EFFECTIVENESS OF THE AD 
ACTION AND DETERMINING WHETHER 
ADDITIONAL RULEMAKING ACTION WOULD BE 
NEEDED. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94—ANE-54.” The 
postcard will be date stamped and 
returned to the commenter. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


§39.13 [AMENDED] 
2. Section 39.13 is amended by 


adding the following new airworthiness 
directive: 


94-26-06 Prati & Whitney: Amendment 39— 
9102. Docket 94-ANE-54. 

Applicability: Pratt & Whitney (PW) JT9D- 
59A; -70A, -7Q, and -—7Q3 series turbofan 
engines, installed on but not limited to 
Airbus A300 series, Boeing 747 series, and 
McDonnell Douglas DC-10 series aircraft. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent diffuser case rupture and an 
uncontained engine failure, accomplish the 
following: 

(a) For diffuser cases that have not been 
inspected in accordance with PW Service 
Bulletin (SB) No. 5749, Revision 3, dated 
April 25, 1989, or earlier versions of that SB, 
prior to the effective date of this AD, 
accomplish the following: 

(1) If maintenance records indicate that a 
fluorescent penetrant inspection (FP!) was 
performed on the entire diffuser case rear rail 
and the diffuser case has accumulated less 
than 475 cycles in service (CIS) since that 
FPI, perform an initial on-wing eddy current 
inspection (EC), or in-shop ECI or FPI, of the 
diffuser case rear rail for cracking in 
accordance with PW SB No. 5749, Revision 
4, dated May 10, 1993, within 500 CIS since 
the last diffuser case FPI. 

(2) If maintenance records indicate that an 
FPI was performed on the entire diffuser case 
rear rail and the diffuser case has 
accumulated 475 or more CIS since that FPI, 
perform an initial on-wing ECI, or in-shop 
ECI or FPI, of the diffuser case rear rail for 
cracking in accordance with PW SB No. 
5749, Revision 4, dated May 10, 1993, within 
25 CIS after the effective date of this AD. 

(3} If maintenance records are unavailable, 
or if it is unknown when the last FPI was 
performed on the entire diffuser case rear 
rail, perform an initial on-wing ECT, or in- 
shop ECI or FPI, of the diffuser case rear rail 
for cracking in accordance with PW SB No. 
5749, Revision 4, dated May 10, 1993, within 
25 CIS after the effective date of this AD. 

(4) For diffuser cases introduced into 
service subsequent to the effective date of 
this AD, perform an initial on-wing ECI, or 
in-shop ECI or FPI, of the diffuser case rear 
rail for cracking in accordance with PW SB 
No. 5749, Revision 4, dated May 10, 1993, 
within the cyclic intervals specified in Table 
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1 of PW SB No. 5749, Revision 4, dated May ~ 
10, 1993. 

(b) For diffuser cases that have been 
inspected in accordance with PW SB No. 
5749, Revision 3, dated April 25, 1989, or 
earlier versions of that SB, prior to the 
effective date of this AD, accomplish the 
following: 

(1) Perform an initial on-wing ECI, or in- 
shop ECI or FPI, of the diffuser case rear rail 
for cracking in accordance with PW SB No. 
5749, Revision 4, dated May 10, 1993, within 
the cyclic intervals specified in Table 1 of 
PW SB No. 5749, Revision 4, dated May 10, 
1993. 

(2) If maintenance records indicate that the 
diffuser case has accumulated more CIS since 
the last on-wing ECI, or in-shop ECI or FPI, 
performed in accordance with PW SB No. 
5749, Revision 3, dated April 25, 1989, or 
earlier versions of that SB, than the cyclic 
intervals specified in Table 1 of PW SB No. 
5749, Revision 4, dated May 10, 1993, 
perform an initial on-wing ECI, or in-shop 
ECI or FPI, of the diffuser case rear rail for 


cracking in accordance with PW SB No. 
5749, Revision 4, dated May 10, 1993, within 
25 CIS after the effective date of this AD. 

(c) If no cracks are found in the diffuser 
case rear rail during the initial inspections 
required by paragraph (a) or (b) of this AD, 
as applicable, perform subsequent on-wing 
ECI, or in-shop ECI or FPI, of the diffuser 
case rear rail for cracking in accordance with 
PW SB No. 5749, Revision 4, dated May 10, 
1993, within the cyclic intervals specified in 
Table 1 of PW SB No. 5749, Revision 4, dated 
May 10, 1993. 

(d) If cracks are found in diffuser case rear 
rails during the inspections required by 
paragraph (a), (b), or (c) of this AD, as 
applicable, determine the length of the crack: 

(1) If the crack is less than 1.5 inches in 
length, continue in service and reinspect in 
accordance with the Accomplishment 
Instructions of PW SB No. 5749, Revision 4, 
dated May 10, 1993, at intervals not to 
exceed 75 CIS since the last inspection. 

(2) If the crack is 1.5 inches or greater in 
length, prior to further flight remove the 


diffuser case from service for repair and 
replace with a serviceable part. 

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Engine 
Certification Office. The request should be 
forwarded through an appropriate FAA 
Principal Maintenance Inspector, who may 
add comments and then send it to the 
Manager, Engine Certification Office. 


Note: Information concerning the existence 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any, may be obtained from the Engine 
Certification Office. _ 

(f) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the aircraft to 
a location where the requirements of this AD 
can be accomplished. 

(g) The actions required by this AD shall 
be done in accordance with the following 
service document: 





Document No. 


Revi- 


Pages sion Date 





PW SB No. 5749 


1-13 a 


May 10, 1993. 
13 














This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Pratt & Whitney, 400 Main Street, East 
Hartford, CT 06108. Copies may be inspected 
at the FAA, New England Region, Office of 
the Assistant Chief Counsel, 12 New England 
Executive Park, Burlington, MA; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC. 

(h) This amendment becomes effective on 
January 13, 1995. 

Issued in Burlington, Massachusetts, on 
December 14, 1994. 


Kirk E. Gustafson, 

Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 
[FR Doc. 94-31870 Filed 12-28-94; 8:45 am] 
BILLING CODE 4910-13-P 





14 CFR Part 39 


[Docket No. 94-SW-03-AD; Amendment 
39-9112; AD 95-01-01] 


Airworthiness Directives; Terra 
Corporation TRT 250 Series 
Transponders 


AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Terra Corporation TRT 250 
series transponders, that requires 
removing the transponder from the 





aircraft, inspecting it to determine if the 
AD applies, and replacing any affected 
transponder with a modified Terra 
Corporation transponder or another 
transponder that responds properly to 
Mode S interrogations from both an Air 
Traffic Control Radio Beacon System 
(ATCRBS)/Mode S ground station and 
Traffic Collision Avoidance System 
(TCAS) II airborne equipment. This 
amendment is prompted by FAA tests 
that show that the transponder does not 
respond properly to certain 
interrogations by a Mode S or TCAS II 
signal. The actions specified by this AD 
are intended to prevent failure of the 
transponder to respond properly to 
Mode S interrogations from both Mode 
S ground stations and TCAS II airborne 
equipment, which could result in loss of 
airspace separation. 


DATES: Effective February 6, 1995. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 


of the Federal Register as of February 6, 
1995. 


ADDRESSES: The service information 
referenced in this AD may be obtained 
from Terra Corporation, 3520 Pan 
American Freeway NE, Albuquerque, 
New Mexico, 87107-4796. This 
information may be examined at the 
FAA, Office of the Assistant Chief 
Counsel, 2601 Meacham Blvd., Room 
663, Fort Worth; Texas; or at the Office 
of the Federal Register, 800 North 


Capitol Street, NW., suite 700, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: Mr 
George R. Hash, Aerospace Engineer, ° 
Airplane Certification Office, FAA, 
Rotorcraft Directorate, 2601 Meacham 
Blvd., Fort Worth, Texas 76137, 
telephone (817) 222-5134, fax (817) 
222-5959. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to Terra Corporation 
TRT 250 series transponders was 
published in the Federal Register on 
May 26, 1994 (59 FR 27249). The . 
original comment period was open for 
30 days. However, subsequently, the 
FAA determined that the original 
comment period was inadequate and 
reopened the comment period on 
September 6, 1994 (59 FR 46007) with 
no additional changes in the proposed 
rule. That action proposed to require 
removing the transponder from the 
aircraft, inspecting it to determine if the 
AD applies, and replacing any affected 
transponder with a modified Terra 
Corporation transponder or another 
transponder that responds properly to 
Mode S interrogations from both an 
ATCRBS/Mode S ground station and 
TCAS II airborne equipment. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Thirty-four 
comments were received from thirty-one 
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commenters. Three of the commenters 
responded twice and two commenters 
commented on two different items 
contained im the Notice of Proposed 
Rulemaking (NPRM). Due consideration 
has been given to the comments 
received. Two commenters request that 
certain information be included in the 
preamble language that further explains 
the history behind these transponders 
and this AD. These commenters request 
that language be inserted in the final 
rule stating that: (1) these transponders 
have been produced since 1985; (2) 
these transponders meet the 
requirements of Technical Service Order 
(TSO)-—C74c; (3) the Mode S ground 
stations and the TCAS II airborne 
equipment interrogates beyond the 
ATCRBS interrogation for which these 
transponders were designed instead of 
stating that the Mode S and TCAS II 
interrogates beyond the P3 pulse; and (4) 
the economic analysis that shows the 
$298 as the cost of the required parts not 
only includes the cost of the parts, but 
also the labor required to modify the 
affected transponders. While the FAA 
agrees with the substance of these 
comments, they are not proposing any 
changes to the AD language; therefore, 
no changes are made to the AD based 
upon these comments. 

Four commenters state that this AD 
should be published as an immediately 
adopted final rule because of its serious 
safety implications. The FAA does not 
concur. THe FAA determined that, 
based upon the impact of the proposed 
requirements of this AD, it was 
appropriate to acquire as many public 
comments as possible prior to finalizing 
the actions. Therefore, the FAA 
published an NPRM soliciting public 
comments. To ensure the safety of flight, 
the Made S ground stations are 
temporarily altered to permit the 
affected transponders to respond 
properly to ATCRBS interrogations 
during the compliance period. 

Another two commenters state that 
there is no justification for an extended 
compliance period and that compliance 
should be required as soon as possible. 
The FAA does not concur that a 
compliance time of less than 6 months 
is appropriate. With an estimated 5,000 
transponders in the field that require 
replacement or modification, a 
compliance time of less than 6 months 
would not allow adequate time for all 
transponders to be modified or replaced. 

Two commenters state that longer 
compliance times should be provided 
within which to modify these 
transponders because no significant 
safety hazard exists. The FAA does not 
concur. In April 1994, Terra Corporation 
notified its customers of the 


6 


forthcoming FAA AD against the TRT 
250 series transponders. The FAA 
informed the public via the NPRM 
process in May 1994, and provided a 30- 
day comment period. The comment 
period for the NPRM was reopened in 
September 1994 to provide another 60 
days for additional comments. Public 
notices appeared in several aviation 
trade publications during this period. 
The manufacturer indicates that several 
hundred transponders have been 
modified since the May 1994 
publication of the NPRM. Transport 
aircraft that utilize TCAS II and Mode 

S transponders cannot detect those 
aircraft equipped with a Terra 
transponder built according to the 
requirements of TSO—C74c. As a direct 
result of the Terra transponder problem, 
a thorough evaluation and a complete 
implementation of Mode S ground 
sensors cannot occur until the 
transponders are modified. In summary, 
this AD establishes the existence of an 
aviation safety problem, and the FAA 
has allowed an appropriate compliance 
time for action by owners or operators. 

One commenter states that the FAA 
employee or employees involved with 
the approval of the original 
transponder’s design should pay for the 
costs of modifying the transponders. 
The FAA does not concur. The FAA as 
an agency is responsible for all 
directives, policies, mandates, eic., 
issued under its authority, and does not 
penalize employees for actions 
committed in good faith and within the 
scope of their duties. 

Twenty-two commenters state that 
since the FAA is responsible for the 
transponder’s design problems, either 
because of the FAA’s short-sighted 
approval of the TSO used to produce 
these transponders, or because it 
decided to implement the Mede S 
ground sensors without adequate 
research and testing to determine 
whether all transponders would 
respond properly to the interrogations, 
the FAA should bear the costs 
associated with modifying these 
transponders. The FAA does not concur 
with the commenters. Although the 
FAA has determined that a safety 
problem exists with the transponder’s 
design, the manufacturer is responsible 
for the design. The technical 
performance standards for airborne air 
traffic control (ATC) transponder 
equipment (TSO—C74c) were developed 
by a committee comprised of both 
government and industry 
representatives. A representative of the 
transponder manufacturer is included 
on the membership list for that 
committee. There have been no reports 
of other manufacturers having a similar 


transponder design deficiency. 
Additionally, the FAA’s budget does not 
include allocations to cover AD costs 
incurred in modifying privately-owned 
equipment. 

Since the issuance of the NPRM, the 
manufacturer has issued Revision 1 to 
Mandatory Service Bulletin (MSB) No. 
SB—-104 on June 27, 1994. This revision 
adds an additional optional 
modification method to the original 
MSB No. SB-104, dated March 14, 1994, 
that was proposed to be incorporated by 
reference in the NPRM. Since the 
revised MSB imposes no additional 
burden on operators and is an optional 
relieving provision, MSB No. SB-104, 
Revision 1, dated June 27, 1994, is 
incorporated by reference in this final 
rule. Additionally, since the issuance of 
the NPRM, the FAA has reevaluated the 
labor rate, and based upon this 
evaluation, has increased the hourly 
labor rate to $60 per work hour instead 
of the proposed $55 per work hour. This 
change increases the estimated overall 
cost of this AD by $37,500 to 
$1,949,000. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with only editorial 
changes and the changes described 
previously. The FAA has determined 
that these changes will neither increase 
the economic burden on any operator 
nor increase the scope of the AD. 

The FAA estimates that 5,000 aircraft 
of U.S. registry will be affected by this 
AD, that it will take approximately 1.5 
work hours per aircraft to accomplish 
the required actions, and that the 
average labor rate is $60 per work hour 
Required parts will cost approximately 
$298 per aircraft. Based on these figures, 
the total cost impact of the AD on U.S. 
operators is estimated to be $1,940,000. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
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substantial number of small entities 
under the critéria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1 The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49.U.S.C. 106(g); and 14 CFR 
11,89. 


§ 39.13 [Amended] 

2: Section 39.13 is amended by 
adding a new airworthiness directive to 
read as follows: 


95-01-01 Terra Corporation: Amendment 
39-9112. Docket No. 94-SW-03-AD. 

Applicability: Model TRT 250 
transponders, part number (P/N) 0900—0250— 
00, with serial numbers (S/N) 4194 and 
below, Modification Level (Mod Level) 4 and 
below; 3-inch ATI-mounted TRT 250 
pushbutton transponders, P/N 0900—0250— 
26, with S/N 5324 and below, Mod Level 4 
and below; and TRT 250 D digital display 
transponders, P/N 0900-0250-30, with S/N 
1155 and below, Mod Level 1 and below. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of the transponder to 
respond properly to Mode S interrogations 
from Mode S ground stations and Traffic 
Collision Avoidance System (TCAS) II 
airborne equipment, which could result in 
loss of airspace separation, accomplish the 
following: 

(a) Within 6 months after the effective date 
of this AD, remove the TRT 250 series 
transponder in accordance with the 
procedures stated in the Accomplishment 
Section of Terra Corporation Mandatory 
Service Bulletin No. SB—104 (SB—104), 
Revision 1, dated June 27, 1994, and 
determine the part number (P/N), serial 
number (S/N), and modification level (Mod 
Level). 

(b) If the determination made in paragraph 
(a) reveals one of the affected part numbers, 
serial numbers, and modification levels 
indicated in this AD, replace the affected 
transponder with: 

(1) A Terra Corporation transponder that 
has been modified in accordance with the 


provisions of SB-104, Revision 1, dated June 
27, 1994; 

(2) An unaffected Terra Corporation 
transponder; or, 

(3) Another manufacturer’s transponder 
that responds properly to Mode S 
interrogations from both an Air Traffic 
Control Radio Beacon System (ATCRBS)/ 
Mode S ground station and TCAS II airborne 
equipment. 

(c) If installing a replacement Terra 
Corporation transponder that has been 
modified in accordance with the provisions 
of SB—104, Revision 1, dated June 27, 1994, 
perform a ramp test in accordance with the 
Testing section of SB—104, Revision 1, dated 
June 27, 1994. Conduct the tests and checks 
required by section 91.413 of the Federal 
Aviation Regulations (14 CFR 91.413) prior to 
approving the aircraft for return to service. 

(d) Installation of an affected Terra 
Corporation transponder that has been 
modified and tested in accordance with SB— 
104, Revision 1, dated June 27, 1994, or 
another transponder that responds properly 
to Mode S interrogations from both an 
ATCRBS/Mode S ground station and TCAS II 
airborne equipment constitutes terminating 
action for the requirements of this AD. 

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used when approved by the Manager, 
Airplane Certification Office, FAA, Rotorcraft 
Directorate. Operators shall submit their 
requests through an FAA Principal Avionics 
Inspector, who may concur or comment and 
then send it to the Manager, Airplane 
Certification Office. 


Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Airplane Certification 
Office. 

(f) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the aircraft to 
a location where the requirements of this AD 
can be accomplished. 

(g) The modification shall be done in 
accordance with Terra Corporation 
Mandatory Service Bulletin No. SB—104, 
Revision 1, dated June 27, 1994. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552{a) and 1 CFR 
part 51. Copies may be obtained from Terra 
Corporation, 3520 Pan American Freeway 
NE, Albuquerque, New Mexico, 87107-4796. 
Copies may be inspected at the FAA, Office 
of the Assistant Chief Counsel, 2601 
Meacham Blvd., Room 663, Fort Worth, 
Texas; or at the Office of the Federal! Register, 
800 North Capitol Street, NW., suite 700, 
Washington, DC. 

(h) This amendment becomes effective on 
February 6, 1995. 


Issued in Fort Worth, Texas, on December 
21, 1994. 


Eric Bries, 

Acting Manager, Rotorcraft Directorate, 
Aircraft Certification Service. 

{FR Doc. 94—31903 Filed 12-28-94; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF COMMERCE 
Bureau of Export Administration 


15 CFR Parts 768, 771, 774, 778, 787, 
and 799 


[Docket No. 941237-4337] 


Revisions to the Export Administration 
Regulations: Revisions to Supplement 
No. 4 to Part 778, and Certain Editorial 
Corrections and Clarifications 


AGENCY: Bureau of Export 
Administration, Commerce. 
ACTION: Finai rule. 


SUMMARY: The Bureau of Export 
Administration (BXA) is amending the 
Export Administration Regulations 
(EAR), to revise Supplement No. 4 to 
Part 778, Nuclear Nonproliferation 
Special Country List. In addition, this 
rule will make certain editorial 
clarifications and corrections, insert 
material inadvertently omitted from 
earlier regulatory amendments, and in 
some cases remove material subsumed 
by earlier regulatory amendments. 
EFFECTIVE DATE: This rule is effective 
December 29, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Sharron Cook, Regulatory Policy 
Division, Bureau of Export 
Administration, Telephone: (202) 482- 
0074. 

SUPPLEMENTARY INFORMATION: 
Specifically, this rule makes the 
following corrections and clarifications: 

(1) Revises § 768.2 Footnote No. 1 to 
paragraph (a)(9), to correct an omitted 
deletion, by removing Vietnam and 
Cambodia; 

(2) Revises § 771.17, to correct an 
omitted deletion, by removing the 
phrase “the People’s Democratic 
Republic of Yemen,” from paragraph 
(e)(2)(vi); 

(3) Revises § 774.2, because the 
provisions within paragraph (j) are 
contained in paragraph (i), by removing 
and reserving paragraph ); 

(4) Revises § 778, Supplement No. 4, 
to remove countries that have signed the 
Nuclear Non-Proliferation Treaty (NPT) 
and add others that the U.S. would 
encourage to sign the NPT. Cuba, North 
Korea, and the Federated States of 
Micronesia are added. Afghanistan, 
Albania, Burma, Guyana, Mauritania, 
Mozambique, Niger, St. Kitts, Tanzania, 
Zambia, and Zimbabwe are removed. 

Of the countries listed on Supplement 
No. 4 to Part 778, Cuba, Iran, Libya and 
North Korea are not eligible for GFW, 
Iraq is subject to a total embargo by the 
U.S. Treasury Department, and 
Moldova, although not eligible for GFW 
is eligible for General License GLX; 
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(5) Revises § 787.1, to correct an 
omitted organizational name change, by 
revising the phrase ‘International Trade 
Administration” in paragraph (b)(2) to 
read “Bureau of Export 
Administration”’; 

(6) Revises § 799.1, ECCN 1C10A, to 
conform with the intent of controls on 
items for nuclear proliferation concerns, 
by revising the requirements section, 
specifically, the GLV section and 
nuclear proliferation (NP) notes; 

(7) Revises § 799.1, ECCN 2D02A, to 
conform with a revision that COCOM 
made effective November 7, 1992, by 
adding new paragraph (c) that controls 
software for printed circuit boards 
controlled under ECCN 2BO09A and a 
new NOTE to paragraph (c); 

(8) Revises § 799.1, ECCN 3A92F, to 
prevent the release of commodities not 
intended to be decontrolled at this time, 
by removing the phrase “but not 
exceeding 40 Mhz” from paragraph (b); 

(9) Revises § 789.1, Category 5, to 
correct an omission by deleting 
references to the 30 day COCOM 
notification requirement in Advisory 
Notes 2 and 3; 

(10) Revises § 799.1, Category 6, ECCN 
6A02A to alert the public that image _ 
intensifiers specially designed, modified 
or configured for military use and not 
part of civil equipment are controlled by 
the Office of Defense Trade Controls, 
U.S. Department of State; 

(11) Revises § 799.1, Category 6, ECCN 
6A03A to add clarifying language to a 
couple of image camera entries; and 

(12) Revises § 799.1, ECCN 6D93F, to 
correct a typographical error, by 
correcting the ECCN citing in the 
heading to read ‘‘6A93”’ instead of 
“6A94”. 

Although the Export Administration 
Act (EAA) expired on August 20, 1994, 
the President invoked the International 
Emergency Economic Powers Act and 
continued in effect, to the extent 
permitted by law, the provisions of the 
EAA and the EAR in Executive Order 
12924 of August 19, 1994. 


Rulemaking Requirements 


1. This final rule has been determined 
to be not significant for purposes of 
Executive Order 12866. 

2. This rule involves collections of 
information subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). These collections have been 
approved by the Office of Management 
and Budget under control numbers 
0694-0005, 0694-0009, 0694-0010, 
0694-0017, 0694-0021 and 0694-0078. 

3. This rule does not contain policies 
with Federalism implications sufficient 
to warrant preparation of a Federalism 


assessment under Executive Order 
12612. 

4. Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule by section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553) or by any other law, under section 
3(a) of the Regulatory Flexibility Act (5 
U.S.C. 603(a) and 603(b)) no initial or 
final Regulatory Flexibility Analysis has 
to be or will be prepared. 

5. The provisions of the 
Administrative Procedure Act (5 U.S.C. 
553) requiring notice of proposed 
rulemaking, the opportunity for public 
participation, and a delay in effective 
date, are inapplicable because this 
regulation involves a military and 
foreign affairs function of the United 
States. 

Section 13(b) of the EAA does not 
require that this rule be published in 
proposed form because this rule does 
not impose a new control. Further, no 
other law requires that a notice of 
proposed rulemaking and an © 
opportunity for public comment be 
given for this rule. 

Therefore, this regulation is issued in 


~ final form. Although there is no formal 


comment period, public comments on 
this regulation are welcome on a 
contintting basis. Comments should be 
submitted to Sharron Cook, Regulatory 
Policy Division, Bureau of Export 
Administration, Department of 
Commerce, P.O. Box 273, Washington, 
DC 20044. 


List of Subjects: 
15 CFR Part 768 


Imports, Penalties, Reporting and 
recordkeeping requirements. 


15 CFR Parts 771, 774, and 799 


Exports, Reporting and recordkeeping 
requirements. 


15 CFR Part 778 


Exports, Nuclear energy, Reporting 
and recordkeeping requirements. 


15 CFR Part 787 


Boycotts, Exports, Law enforcement, 
Penalties, Reporting and recordkeeping 
requirements. 

Accordingly, Parts 768, 771, 774, 778, 
787, and 799 of the Export : 
Administration Regulations (15 CFR 
Parts 730-799) are amended as follows: 

1. The authority citations for 15 CFR 
Part 768 and 778 continue to read as 
follows: ; 


Authority: Pub. L. 90-351, 82 Stat. 197 (18 
U.S.C. 2510 et seq.), as amended; Pub. L. 95- 
223, 91 Stat. 1626 (50 U.S.C. 1701 et seq.); 
Pub. L. 95-242, 92 Stat. 120 (22 U.S.C. 3201 


et seq. and 42 U.S.C. 2139a); Pub. L. 96-72, 
93 Stat. 503 (50 U.S.C. App. 2401 et seq.), as 
amended [(extended by Pub. L. 103-10, 107 
Stat. 40 and by Pub. L. 103-277, 108 Stat. 
1407)]; Pub. L. 102-484, 106 Stat. 2575 (22 
U.S.C. 6004); E.O. 12002 of July 7, 1977 (42 
FR 35623, July 7, 1977), as amended; E.O. 
12058 of May 11, 1978 (43 FR 20947, May 
16, 1978); E.O. 12214 of May 2, 1980 (45 FR 
29783, May 6, 1980); E.O. 12851 of June 11, 
1993 (58 FR 33181, June 15, 1993); E.O. 
12867 of September 30, 1993 (58 FR 51747, 
October 4, 1993); E.O. 12924 of August 19, 
1994 (59 FR 43437 of August 23, 1994); and 
E.O. 12938 of November 14, 1994 (59 FR 
59099 of November 16, 1994). 


2. The authority citations for 15 CFR 
Parts 771, 774, 787 and 799 continue to 
read as follows: 


Authority: 50 U.S.C. App. 5, as amended; 
Pub. L. 264, 59 Stat. 619 (22 U.S.C. 287c), as 
amended; Pub. L. 90~-351, 82 Stat. 197 (18 
U.S.C. 2510 et seq.), as amended; sec. 101, 
Pub. L. 93-153, 87 Stat. 576 (30 U.S.C. 185), 
as amended; sec. 103, Pub. L. 94-163, 89 
Stat. 877 (42 U.S.C. 6212), as amended; secs. 
201 and 201(11)(e), Pub. L. 94-258, 90 Stat. 
309 (10 U.S.C. 7420 and 7430(e)), as 
amended; Pub. L. 95-223, 91 Stat. 1626 (50 
U.S.C. 1701 et seq.); Pub. L. 95-242, 92 Stat. 
120 (22 U.S.C. 3201 et seq. and 42 U.S.C. 
2139a); sec. 208, Pub. L. 95-372, 92 Stat. 668 
(43 U.S.C. 1354); Pub. L. 96—72, 93 Stat. 503 
(50 U.S.C. App. 2401 et seq.), as amended; 
sec. 125, Pub. L. 99-64, 99 Stat. 156 (46 
U.S.C. 466c); Pub. L. 102-484, 106 Stat. 2575 
(22 U.S.C. 6004); E.O. 11912 of April 13, 
1976 (41 FR 15825, April 15, 1976); E.O. 
12002 of July 7, 1977 (42 FR 35623, July 7, 
1977), as amended; E.O. 12058 of May 11, 
1978 (43 FR 20947, May 16, 1978); E.O. 
12214 of May 2, 1980 (45 FR 29783, May 6, 
1980); E.O. 12851 of June 11, 1993 (58 FR 
33181, June 15, 1993); E.O. 12867 of 
September 30, 1993 (58 FR 51747, October 4, 
1993); E.O 12918 of May 26, 1994 (59 FR 
28205, May 31, 1994); E.O. 12924 of August 
19, 1994 (59 FR 43437 of August 23, 1994); 
and E.O. 12938 of November 14, 1994 (59 FR 
59099 of November 16, 1994). 


- PART 768—[AMENDED] 


§ 768.2 [Amended] 

3. Section 768.2 Footnote No. 1 to 
paragraph (a)(9) is amended: 

a. By revising in the first paragraph, 
in the fourth sentence, the phrase 
“countries other than North Korea, 
Vietnam, Cambodia, and Cuba, 
provided” to read “‘ countries other than 
North Korea and Cuba, provided”’; 

b. By revising in the second 
paragraph, in the second sentence: 

(1) The phrase “unlicensed 
transactions with North Korea, Vietnam, 
Cambodia, Cuba, or nationals thereof,” 
to read “unlicensed transactions with 
North Korea or Cuba, or nationals 
thereof,” 

(2) The phrase “December 17, 1950; in 
which Vietnam or nationals thereof, 
have or have had any interest, direct or 
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indirect, since May 5, 1964; in which 
Cuba or nationals thereof, have or have 
had any interest, direct or indirect, since 
July 8, 1963; in which Cambodia, or 
nationals thereof, have or have had any 
interest, direct or indirect, since April 
17, 1975; or in which Vietnam or 
nationals thereof, have or have had any 
interest, direct or indirect, after noon, 
E.D.T. April 30, 1975.” to read 
“December 17, 1950; in which Cuba or 
nationals thereof, have or have had any 
interest, direct or indirect since July 8, 
1963.”; 


c. By revising in the second 
paragraph, in the third sentence the 
phrase “merchandise is of North 
Korean, Vietnamese, Cambodian, or 
Cuban origin.” to read “merchandise is 
of North Korean or Cuban origin.”; and 

d. By revising in the fourth paragraph 
the phrase “Cuban Assets Control 
Regulations, or the Rhodesian Sanctions 
Regulations should be submitted” to 
read “Cuban Assets Contro! Regulation 
should be submitted”’. 


PART 771—[AMENDED] 


§771.17 [Amended] 


4. Section 771.17(e)(2)(vi) is amended 
by revising the phrase “Syria, the 
People’s Democratic Republic of Yemen, 
Libya, or” to read “Syria, Libya, or”. 


PART 774—{AMENDED] 


§774.2 [Amended] 


5. Section 774.2 is amended by 
removing and reserving paragraph {j). 


PART 778—[AMENDED] 


Supplement No. 4 to Part 778 
[Amended] 


6. Supplement No. 4 to Part 778 is 
amended by adding, in alphabetical 
order, Cuba, Federated States of 
Micronesia, and North Korea and by 
removing Afghanistan, Albania, Burma, 
Guyana, Mauritania, Mozambique, 
Niger, St. Kitts, Tanzania, Zambia, and 
Zimbabwe. 


PART 787—[AMENDED] 
§ 787.1 [Amended] 


7. Section 787.1 is amended by 
revising the phrase “International Trade 
Administration” in paragraph (b)(2) to 
read “Bureau of Export 
Administration”’. 


PART 799—[AMENDED] 


8. In Category 1 (Materials), ECCN 
1Ci0A is amended by revising the 
Requirements section to read as follows: 


1C10A “Fibrous and Filamentary 
Materials” That May Be Used in 
Organic “Matrix’’, Metallic “Matrix” or 
Carbon “Matrix” “Composite” 
Structures or Laminates 

Requirements 

Validated License Required: 
QSTVWYZ. 

Unit: kilograms. 

Reason for Control: NS, NP (see Note). 

GLV: $1500, except $0 for NP items. 

GCT: No. 

GFW: No. 

GNSG: Yes, except Bulgaria, Poland, 
Romania, or Russia. 

Notes: NP controls apply to 1C10.a 
(all aramid ‘“‘fibrous and filimentary 
materials’’), 1C10.b. (all carbon “fibrous 
and filimentary materials”), and 1C10.c. 
(all glass “fibrous and filimentary 
materials’’). 

* * * * * 

9. In Category 2 (Materials 
Processing), ECCN 2D02A is amended 
by revising the List of Items Controlled 
section to read as follows: 


2D02A_ Specific “Software” 


* * * * * 


List of Items Controlled 


a. “Software” to provide “‘adaptive 
control” and having beth of the 
following characteristics: * 

a.1. For “flexible manufacturing 
units” (FMUs) that consist at least of 
equipment described in b.1. and b.2. of 
the definition of “flexible 
manufacturing unit’; and 

a.2. Capable of generating or 
modifying, in “real time processing”, 
“programs” or data by using the signals 
obtained simultaneously by means of at 
least two detection techniques, such as: 

a.2.a. Machine vision (optical 
ranging); 

a.2.b. Infrared imaging; 

a.2.c. Acoustical imaging (acoustical 
ranging): 

a.2.d. Tactile measurement; 
a.2.e. Inertial positioning; 
a.2.f. Force measurement; 
a.2.g. Torque measurement; 


Note: 2D02.a does not control “software” 
that only provides rescheduling of 
functionally identical equipment within 
“flexible manufacturing units” using pre- 
stored part programs and a pre-stored 
strategy for the distribution of the part 
programs. 


b. “Software” for electronic devices 
other than those described in 2B01.a. or 
b. that provides the “numerical control” 
capability of the equipment controlled 


by 2B01. 


c. “Software” for printed circuit 
boards controlled under 2B09. 


Note: 2B01 and 2D02 control any 
combination of electronic devices or systems 


that collectively contain software enabling 
such devices or systems to function as a CNC 
capable of coordinating simultaneously more 
than 4 axes for “contouring control”. 


10. In Category 3, (Electronics Design, 
Development and Production), ECCN 
3A92F is amended by revising the List 
of Items Controlled section to read as 
follows: 


3A92F Electronic Devices and 
Components Not Controlled by 3A01 


+ x * ne * 


List of Items Controlled 


a. Integrated circuits of the type 
described in 3A01.a.3 to a.10 or a.12. 
rated for operation at an ambient 
temperature below 219 K (—54° C), but 
not less than 218 K (—55° C); 

b. “Microprocessor microcircuits”’, 
“microcomputer microcircuits”’, and 
microcontroller microcircuits having a 
clock frequency exceeding 25 Mhz; 

c. Storage integrated circuits not 
controlled by 3A01, as follows: 

c.1. Electrical erasable programmable 
read-only memories (EEPROMs) with a 
storage capacity; : 

c.1.a. Exceeding 1 Mbit per package; 
or 

c.1.b. Exceeding 256 kbit per package 
and a maximum access time of less than 
80 ns; 

c.2. Static random-access memories 
(SRAMs) with a storage capacity: 

c.2.a. Exceeding 1 Mbit per package; 
or 

c.2.b. Exceeding 256 kbit per package 
and a maximum access time of less than 
25 ns; 

d. Field programmable logic arrays 
not controlled by 3A01 having either of 
the following: 

d.i. An equivalent gate count of more 
than 5,000 (2 input gates); or 

d.2. A toggle frequency exceeding 100 
Mhz; 

e. Traveling wave tubes, pulsed or 
continuous wave, not controlled by 
3A01, as follows: 

e.1. Coupled cavity tubes, or 
derivatives thereof; 

e.2. Helix tubes, or derivatives 
thereof, with either of the following: 

e,2.a.1. An “instantaneous 
bandwidth” of half an octave or more; 
and 

e.2.a.2. The product of the rated 
average output power (expressed in Kw) 
and the maximum operating frequency 
(expressed in GHz) of more than 0.2; or 

e.2.b.1. An “instantaneous 
bandwidth” of less than half an octave; 
and 

e.2.b.2. The product of the rated 
average output power (expressed in Kw) 
and the maximum operating frequency 
(expressed in Ghz) of more than 0.4; 
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f. Flexible waveguides designed for 
use at frequencies exceeding 40 Ghz; 

g. Surface acoustic wave and surface 
skimming (shallow bulk) acoustic wave 
devices (i.e., “‘signal processing” 

. devices employing elastic waves in 
materials), not controlled by 3A01, 
having either of the following: 

g.1. A carrier frequency exceeding 1 
Ghz; or 

g.2. A carrier frequency of 1 Ghz or 
less, and 

g.2.a. A frequency side-lobe rejection 
exceeding 55 Db; 

g.2.b. A product of the maximum 
delay time and bandwidth (time in 
microseconds and bandwidth in Mhz) of 
more than 100; or 

g.2.c. A dispersive delay of more than 
10 microseconds. 

h. Batteries not controlled by 3A01, as 
follows: 


Note: 3A92.h does not control batteries 
with volumes equal to or less than 26 cm3 
(e.g., standard C-cells or UM-2 batteries). 


h.1. Primary cells and batteries having 
an energy density exceeding 350 Wh/kg 
and rated for operation in the 
temperature range from below 243 K 
(— 30° C) to above 343 K (70° C); 

h.2. Rechargeable cells and batteries 
having an energy density exceeding 150 
Wh/kg after 75 charge/discharge cycles 
at a discharge current equal to C/5 hours 
(C being the nominal capacity in ampere 
hours) when operating in the 
temperature range from below 253 K 
(— 20° C) to above 333 K (60° C); 


Technical Note: Energy density is obtained 
by multiplying the average power in watts 
(average voltage in volts times average 
current in amperes) by the duration of the 
discharge in hours to 75 percent of the open 
circuit voltage divided by the total mass of 
the cell (or battery) in kg. 


h.3. “Space qualified” and radiation 
hardened photovoltaic arrays with a 
specific power exceeding 160 W/m? at 
an operating temperature of 301 K (28° 
C) under a tungsten illumination of 1 
kW/m? at 2,800 K (2,527° C); 

i. “Superconductive” electromagnets 
or solenoids specially designed to be 
fully charged or discharged in less than 
one minute, not controlled by 3A01, 
having all of the following: 


Note: 3A92.i does not control 
‘superconductive’ electromagnets or 
solenoids designed for Magnetic Resonance 
{maging (MRI) medical equipment. 


i.1 Maximum energy delivered 
during the discharge divided by the 
duration of the discharge of more than 
500 kJ per minute; 

i.2. Inner diameter of the current 
narrying windings of more than 250 
mm: and 

i.3. Rated for a magnetic induction of 
more than 8 T or “overall current 


density” in the winding of more than 
300 A/mm 2. 

11. In Category 5 
(Telecommunications) Advisory Notes 2 
and 3 following ECCN SE02A are 
revised to read as follows: 


Advisory Note z: Licenses are likely to be 
approved, as administrative exceptions, for 
exports to satisfactory end-users in Estonia, 
Latvia and Lithuania of equipment or 
systems controlled by 5A02, 5A03, 5A04, 
5A05, or 5A06, and test equipment, 
“software” and “use” technology therefor, 
provided that: 


a. The equipment or systems: 

1. Are designed for and will be used 
for specific civil applications; and 

2. Will be operated in the importing 
country by a civil end-user who has 
furnished to the supplier a Statement by 
Ultimate Consignee and Purchaser 
(Form BXA-629P) certifying that the 
equipment or systems will be used only 
for the specific end-use; 

b. The information to accompany each 
application will include: 

1. End-use assurances provided by the 
importer and backed by the importing 
country; 

2. Acceptance of on-site inspection of 
the equipment or system by the licensee 
or the designated representative of the 
licensee from a non-proscribed country; 

3. A full description of the equipment 
or systems to be provided; and 

4. The end-use information clearly 
stated including the installation site and 
intended application. 


Advisory Note 3: Licenses are likely to be 
approved, as administrative exceptions, for 
exports to satisfactory end-users in the 
People’s Republic of China of the following 
communications, measuring or test 
equipment: 

a. ““Telecommunications transmission 
equipment” controlled by 5AG2.a, 
5A02.b, or 5A02.d provided that: 

1. It is intended for general 
commercial traffic in a civil 
communication system; 

2. It is designed for operation at a 
“digital transfer rate’’ at the highest 
multiplex level of 140 Mbit/s or less and 
at a ‘total digital transfer rate” of 168 
Mbit/s or less; 

N.B.: An additional 2 Mbit/s for 
operation; maintenance and service 
communications may be added to the 
“total digital transfer rate” of 168 Mbit/ 
s. 

3. For equipment controlled by 
5A02.d, the transmission wavelength 
must not exceed 1,370 nm and optical 
fiber must be used as the 
communication medium; 

4. It is to be installed under the 
supervigion of the seller in a permanent 
circuit; and 


5. It is to be operated by the civilian 
authorities of the importing country. 

b. Measuring or test equipment 
controlled by 5B01.c, 5B02.a or 5B02.b 
that is necessary for the use (i.e., 
installation, operation and maintenance) 
of equipment exported under the 
conditions of this Advisory Note, 
provided that: 

1. It is designed for use with 
communication transmission equipment 
operating at a “digital transfer rate” of 
140 Mbit/s or less, and at a “total digital 
transfer rate” of 168 Mbit/s or less; and 

2. It will be supplied in the minimum 
quantity required for the transmission 
equipment eligible for administrative 
exception treatment. 

N.B.1: Where possible, built-in test 
equipment (BITE) will be provided for 
installation or maintenance of 
transmission equipment eligible for 
administrative exception treatment 
under this Advisory Note rather than 
individual test equipment. 

N.B.2: The license application must 
include the locations of the connection 
points, types of equipment being 
connected and transmission rates. 


* * * * * 


12. In Category 6 (Sensors), ECCN 
6A02A is revised to read as follows: 


6A02A Optical Sensors 
Requirements 


Validated License Required: 
QSTVWYZ. 

Unit: Number; $ value for parts and 
accessories. 

Reason for Control: NS, FP, MT (see 
Notes). 

GLV: $3,000, except $0 for items 
described in paragraphs a.1, a.2, a.3, and 
c. 

GCT: Yes, except MT and FP (see 
Notes). 
GFW: No. 


Notes 


1. FP controls for regional stability apply 
to items controlled by 6A02.a.1, a.2, a.3, and 
c (see § 776.16(b) of this subchapter). 

2. FP controls for human rights apply to all 
destinations except Australia, Japan, New 
Zealand, and members of NATO for police- 
model infrared viewers controlled by 6A02.c 
(see § 776.14 of this subchapter). 

3. MT controls apply to optical detectors 
described in 6A02.a.1, a.3, and a.4 that are 
specially designed or rated as 
electromagnetic (including “laser”’) and 
ionized-particle radiation resistant. 

4. The items listed in 6A02.a.1, a.2, a.3, 
and c are subject to the United Nations 
Security Council arms embargo against 
Rwanda described in § 785.4(a) of this 
subchapter. 


List of Items Controlled 
a. Optical detectors, as follows: 
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Note: 6A02.a does not control germanium 
or silicon photodevices. : 

Note: Image intensifiers defined in 
paragraph (a.2) and “focal plane arrays” 
defined in paragraph (a.3) specially designed, 
modified or configured for military use and 
not part of civil equipment are controlled by 
the Office of Defense Trade Controls, U.S. 
Department of State. 


a.1. “Space-qualified” solid-state 
detectors having any of the following: 

a.1.a.1. A peak response in the 
wavelength range exceeding 10 nm, but 
not exceeding 300 nm; and 

a.1.a.2. A response of less than 0.1% 
relative to the peak response at a 
wavelength exceeding 400 nm; 

a.1.b.1. A peak response in the 
wavelength range exceeding 900 nm, 
but not exceeding 1,200 nm; and 

a.1.b.2. A response “time constant” of 
95 ns or less; or 

a.1.c. A peak response in the 
wavelength range exceeding 1,200 nm, 
but not exceeding 30,000 nm; 

a.2. Image intensifier tubes and 
specially designed components therefor, 
as follows: 

a.2.a. Image intensifier tubes having 
all of the following: 

a.2.a.1. A peak response in 
wavelength range exceeding 400 nm, 
but not exceeding 1,050 nm; 

a.2.a.2. A microchannel plate for 
electron image amplification with a hole 
pitch (center-to-center spacing) of less 
than 25 micrometers; and 

a.2.a.3.a. An S—20, S-25 or multialkali 
photocathode; or 

a.2.a.3.b. A GaAs or GalnAs 
photocathode; 

a.2.b. Specially designed components 
as follows: 

a.2.b.1. Fiber optic image inverters; 

a.2.b.2. Microchanne!l plates having 
both of the following characteristics: 

a.2.b.2.a. 15,000 or more hollow tubes 
per plate; and 

a.2.b.2.b. Hole pitch (center-to-center 
spacing) of less than 25 micrometers; or 

a.2.b.3. GaAs or GalnAs 
photocathodes; 

a.3. Non-“space-qualified” “‘focal 
plane arrays”, having any of the 
following: 


Technical Note: Linear or two-dimensional 
-multi-element detector arrays are referred to 
as ‘focal plane arrays”. 


a.3.a.1. individual elements with a 
peak response within the wavelength 
range exceeding $00 nm, but not 
exceeding 1,050 nm; and 

a.3.a.2. A response “time constant” of 
less than 0.5 ns; 

a.3.b.1. Individual elements with a 
peak response in the wavelength range 
exceeding 1,050 nm, but not exceeding 
1,200 nm; and 


a.3.b.2. A response “‘time constant” of 
95 ns or less; or 

a.3.c. Individual elements with a peak 
response in the wavelengih range 
exceeding 1,200 nm, but not exceeding 
30,000 nm; 


Noie 1: 6A02.a.3 includes photoconductive 
arrays and photovoltaic arrays. 

Note 2: 6A02.a.3 does not contro! silicon 
“focal plane arrays”, multi-element (not to 
exceed 16 elements) encapsulated 
photoconductive cells or pyroelectric 
detectors using any of the following: 

a. Lead.sulphide; 

b. Triglycine sulphate and variants; 

c. Lead-lanthanum-zirconium titanate and 
variants; 

d. Lithium tantalate; 

e. Polyvinyiidene fluoride and variants; 

f. Strontium barium niobate and variants; 
or 

g. Lead selenide. 


a.4. Non-“space-qualified”’ single- 
element or non-focal-plane multi- 
element semiconductor photodiodes or 
phototransistors having both of the 
following: 

a.4.a. A peak response in the 
wavelength range exceeding 1,200 nm, 
but not exceeding 30,000 nm; and 

a.4.b. A response “time constant” of 
0.5 ns or less; ; 

b. “Multispectral imaging sensors” 
designed for remote sensing 
applications, having either of the 
following characteristics: 

b.1. An Instantaneous-Field-Of-View 
(IFOV) of less than 200.microradians; or 

b.2. Specified for operation in the 
wavelength range exceeding 400 nm, 
but not exceeding 30,000 nm; and 

b.2.a. Providing output imaging data 
in digital format; and 

b.2.b.1. “Space-qualified”’; or 

b.2.b.2. Designed for airborne 
operation, using other than silicon 
detectors; . 

c. Direct view imaging equipment 
operating in the visible or infrared 
spectrum, incorporating either of the 
following: 

c.1. Image intensifier tubes controlled 
by 6A02.a.2.a or 

c.2. Focal plane arrays controlled by 
6A02.a.3; 


Technical Note: “Direct view” refers to 
imaging equipment operating in the visible or 
infrared spectrum, that presents a visual 
image to a human observer without 
converting the image into an electronic signal 
for television display, and that cannot record 
or store the image photographically, 
electronically, or by any other means. 

Note: 6A02.c does not control the 
following equipment incorporating other 
than GaAs or GalnAs photocathodes: 

a. Industrial or.civilian intrusion alarm, 
traffic or industrial movement control or 
counting systems; 

b. Medical equipment; 


c. Industrial equipment used for 
inspection, sorting or analysis of the 
properties of materials; 

d. Flame detectors for industrial furnaces; 

e. Equipment specially designed for 
laboratory use; 


d. Special support components for 
optical sensors, as follows: 

d.1. “Space-qualified” cryocoolers; 

d.2. Non-‘‘space-qualified” 
cryocoolers, with a cooling source 
temperature below 218 K (— 55°C), as 
follows: 

d.2.a. Closed cycle type with a 
specified Mean-Time-To-Failure 
(MTTF), or Mean-Time-Between- 
Failures (MTBF), exceeding 2,500 hours; 

d.2.b. Joule-Thomson (JT) seif- 
regulating minicoolers with bore 
(outside) diameters of less than 8 mm; 

d.3. Optical sensing fibers: 

d.3.a. Specially fabricated either 
compositionally or structurally, or 
modified by coating, to be acoustically, 
thermally, inertially, 
electromagnetically or nuclear radiation 
sensitive; or 

d.3.b. Modified structurally to have a 
‘beat length” of less than 50 mm (high 
birefringence); 

Related ECCNs 


See 6A22B and 6A42B for MT/NP 
controls on photosensitive components 
and electron tubes not controlled by 
6A02A 
om * * * * 

13. In Category 6 (Sensors), ECCN 
6A03A (Cameras) is amended by 
revising the List of Items Controlled 
section to read as follows: 


6A03A Cameras 


* * * * * 


List of Items Controlled 


a. Instrumentation cameras, as 
follows: 

a.1. High-speed cinema recording 
cameras using any film format from 8 
mim to 16 mm inclusive, in which the 
film is continuously advanced 
throughout the recording period, and 
that are capable of recording at framing 
rates exceeding 13,150 frames per 
second; 


Note: 6A03.a.1 does not control cinema 
recording cameras for normal civil purposes 


a.2. Mechanical high speed cameras. 
in which the film does not move, 
capable of recording at rates exceeding 
1,000,000 frames per second for the full 
framing height of 35 mm film, or at 
proportionately higher rates for lesser 
frame heights, or at proportionately 
lower rates for greater frame heights; 

a.3. Mechanical or electronic streak 
cameras with writing speeds exceeding 
10 mm/microsecond; 
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a.4. Electronic framing cameras 
having a speed exceeding 1,000,000 
frames per second; 

a.5 Electronic cameras having both of 
the following: 

a.5.a. An electronic shutter speed 
(gating capability) of less than 1 
microsecond per full frame; and 

a.5.b. A read out time allowing a 
framing rate of more than 125 full 
frames per second; 

- b Imaging cameras, as follows: 
Note: 6A03.b does not control television or 


video cameras specially designed for 
television broadcasting. 


b.1. Video cameras incorporating 
solid state sensors, having any of the 
following: 

b 1.a. More than 4 x 10f16fl “active 
pixels” per solid state array for 
monochrome (black and white) cameras; 

b.1.b. More than 4 x 10f16fl “active 
pixels” pre-solid state array for color 
cameras incorporating three solid state 
arrays; Or 

b.1.c. More than 12 x 10f16fi ‘‘active 
pixels” for solid state array color 
cameras incorporating one solid state 
array; 

2. Scanning cameras and scanning 
camera systems: 

a.2. Incorporating linear detector 
arrays with more than 8,192 elements 
per array; and 

b.2. Having mechanical scanning in 
one direction; 

3. Incorporating image intensifiers 
having the characteristics listed in 
6a02.a.2.a; 

4. Incorporating “focal plane arrays” 
having the characteristics listed in 
6A02.a.3.; 

(For cameras specially designed or 
modified for under water use, see 
8A02.d and 8A02.e) 


Related ECCNs 


See 6A43B for NP controls on cameras 
and components not controlled by 
6AO03A. 


14. In Category 6 (Sensors), ECCN 


6D93F is amended by revising the 
section heading to read as follows: 


6D93F “Software” Specially Designed 
for the “Development”, “Production”, 
or “Use” of “Magnetometers” 
Controlled by 6A93 

Dated: December 22, 1994. 
Sue E. Eckert, 


Assistant Secretary for Export 
Administration. 


IFR Doc. 94—32058 Filed 12-28-94; 8:45 am] 
~ BILLING CODE 3610-DT-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 558 


New Animal Drugs For Use In Animal 
Feeds; Salinomycin 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 





SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental abbreviated 
new anima’ urug application (ANADA) 
filed by Hoechst-Roussel Agri-Vet Co. 
The supplemental ANADA provides for 
using an additional concentration of 
salinomycin Type A medicated articles 
to make Type C medicated broiler feeds. 


EFFECTIVE DATE: December 29, 1994. 


FOR FURTHER INFORMATION CONTACT: 
David R. Newkirk, Center for Veterinary 
Medicine (HFV-142), Food and Drug 
Administration, 7500 Standish PI., 
Rockville, MD 20855, 301-594-2701. 


SUPPLEMENTARY INFORMATION: Hoechst- 
Roussel Agri-Vet Co., P.O. Box 2500, 
Somerville, NJ 08876-1258, filed 
supplemental ANADA 200-075 which 
provides for using 60 grams per pound 
(g/lb) salinomycin sodium Type A 
medicated articles in addition to 30 g/ 
lb articles to make Type C medicated 
broiler feeds. The Type C feeds contain 
40 to 60 g per ton (g/t) salinomycin 
sodium activity fed to broiler chickens 
for prevention of coccidiosis caused by 
Eimeria tenella, E. necatrix, E. 
acervulina, E. maxima, E. brunetti and 
E. mivati. The supplement is approved 
as of October 14, 1994, and the 
regulations are amended in § 558.550(a) 
(21 CFR 558.550{a)} to reflect the 
approval. 

Approval of supplemental ANADA 
200-075 is based on stability data 
submitted with the supplement. 
Additional safety or efficacy data were 
not required. Therefore, a freedom of 
information summary as provided by 
part 20 (21 CFR, part 20) and 
§ 514.11(e)(2){ii) (21 CFR 
514.11{e)(2){ii)) is not required. 

This ANADA is for use of a single 
ingredient Type A medicated article to 
make a Type C medicated feed. The firm 
has several approved ANADA’s for use 
of this Type A medicated article in 
combination with other approved Type 
A medicated articles to make Type C 
medicated feeds. If a Category II drug as 
in § 558.4 is used in combination with 
this product to make a Type C 


medicated feed, an approved Form FDA 
1900 is required. 

The agency has determined under 21 
CFR 25.24(d)(1)(ii) that this action is of 
a type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 558 is amended as follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


- 1. The authority citation for 21 CFR 
part 558 continues to read as follows: 
Authority: Secs. 512, 701 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
360b, 371). 

2. Section 558.550 is amended by 
revising paragraph (a) to read as follows: 
§ 558.550 Salinomycin. 

(a) Approvals. Type A medicated 
articles—30 or 60 grams of salinomycin 
activity per pound from salinomycin 
sodium biomass: 

(1) To 042835 in § 510.600{c) of this 
chapter for use of 30 grams per pound 
as in paragraph (b) of this section. - 

(2) To 012799 for use of 30 and 60 
grams per pound as in paragraphs 
(b}(1)(2), (b)(1 (iii) through (b)(1)(xiv), 
and (b)(3){i) through (b)(3){ii) of this 
section. 


Dated: December 16, 1994. 
Robert C. Livingston, 
Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medi€ine. 
[FR Doc. 94—32060 Filed 12-28-94; 8:45 am] 
BILLING CODE 4160-01-F 





21 CFR Part 884 
[Docket No. 89N-0507} 


Obstetrical and Gynecological 
Devices; Classification of Glans 
Sheaths 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is issuing a final 
rule classifying glans sheath devices 
(previously known as “short condoms” 
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or ‘glans condoms”’) into class III 
(premarket approval). The agency is also 
responding to comments received on the 
proposed regulation to classify such 
devices into class III (57 FR 12908, 
September 17, 1992). This action is 
being taken under the Federal Food, 
Drug, and Cosmetic Act (the act), as 
amended by the Medical Device 
Amendments of 1976 (the 1976 
amendments) and the Safe Medical 
Devices Act of 1990 (the SMDA). 
EFFECTIVE DATE: January 30, 1995, 

FOR FURTHER INFORMATION CONTACT: 
Colin M. Pollard, Center for Devices and 
Radiological Health (HFZ—470), Food 
and Drug Administration, 1390 Piccard 
Dr., Rockville, MD 20850, 301-594— 
1180. 

SUPPLEMENTARY INFORMATION: 


I. Background 


The act, as amended by the 1976 
amendments (Pub. L. 94-295) and the 
SMDA (Pub. L. 101-629), requires FDA 
to classify all devices intended for 
human use into three categories 
(classes) of devices, depending on the 
regulatory controls needed to provide 
reasonable assurance of their safety and 
effectiveness. The three categories of 
devices are: Class I, general controls; 
class II, special controls; and class III, 
premarket approval. The effect of 
classifying a device that was delivered 
for introduction into interstate 
commerce prior to May 28, 1976, the 
enactment date of the 1976 amendments 
(preamendments device), into class III is 
to require each manufacturer of the 
device to submit to FDA a premarket 
approval application (PMA) or a notice 
of completion of a product development 
protocol (PDP) that includes 
information concerning the device’s 
safety and effectiveness, after the 
publication under section 515(b) of the 
act (21 U.S.C. 360e(b)) of a final rule 
specifying the date by which a PMA or 
completed PDP must be filed with FDA. 

In the Federal Register of April 3, 
1979 (44 FR 19894), FDA published a 
proposed regulation to classify 
preamendments obstetrical and 
gynecological devices, including a 
proposal to classify the condom into 
class II (44 FR 19957). In the Federal 
Register of February 26, 1980 (45 FR 
12710), FDA published a final rule 
classifying the condom into class II as 
a part of its final classification 
regulations for obstetrical and 
gynecological devices. As codified in 
§ 884.5300 (21 CFR 884.5300), the 
condom is identified as a ‘‘sheath which 
completely covers the penis with a 
closely fitting membrane”’ for 
contraceptive, prophylactic (preventing 


transmission of venereal disease), and 
semen collection (for infertility 
diagnosis) purposes. 

Subsequently, at the March 7, 1989, 
open meeting of FDA’s advisory 
committee, the Obstetrics-Gynecology 
Devices Pane! (the Panel) reviewed all 
available information concerning the 
classification of short condomlike 
preamendments devices known as 
“short condoms” or ‘‘glans condoms.” 
Because ‘‘short condom” or “glans 
condom” devices do not cover the entire 
shaft of the penis nor provide a barrier 
protecting the shaft or foreskin of the 
penis against infection, and because 
there is no safety or effectiveness data 
for their prophylactic use, the Panel 
recommended to FDA, and FDA 
concurred, that the “short condom”’ or 
“glans condom” is not included in the 
regulation classifying condom devices 
(§ 884.5300). 

Accordingly, in the Federal Register 
of September 17, 1992 (57 FR 42908), 
FDA published a proposed rule 
describing and identifying the glans cap 
device, distinguishing it from the 
condom device, as the generic category 
of devices that includes preamendments 
devices known as “short condoms” or 
“glans condoms,” and proposing to 
classify glans cap devices into class III. 
In the preamble to the September 17, 
1992, proposal, FDA provides a 
thorough discussion of the Panel’s 
classification recommendations for 
glans cap devices, the reasons and 
summary data that were the basis for the 
Panel’s recommendations and FDA’s 
position regarding the Panel’s 
recommendations. 

In promulgating the final 
classification regulation set forth in this 
final rule, FDA is changing the generic 
description of the devices classified 
under the regulation, from glans cap 
device to glans sheath device. See 
comment 1 below in this document and 
FDA’s response. 


II. Comments 


1. The Mentor Corp., Santa Barbara, 
CA, requested that FDA use a term other 
than “glans cap” to describe the generic 
group of devices classified in proposed 
§ 884.5320 because Glans Cap® is the 
registered trademark name of one of a 
number of “‘preamendments urosheath- 
type male external catheters” marketed 
by the firm for urine collection. In 
August 1985 the product was renamed 
and registered under the trademark 
Glans Cap®. It falls within the type of 
device classified by FDA into class I 
under 21 CFR 876.5250 as a type of 
urine collector and accessories device 
and is not the type of deyice described 
under § 884.5320. Mentor Corp. further 


commented that the concerns that FDA 
expressed in the proposed rule about 
pregnancy/infection risks and the 
absence of safety and effectiveness data 
for barrier contraceptive devices of the 
type described as a “glans cap”’ device 
have been reported in unfavorable 
articles using Mentor’s trademark, Glans 
Cap®. Noting the potential adverse 
impact such unfavorable publicity could 
have on Mentor’s Glans Cap® sales, the 
firm also requested that FDA clarify that 
the firm’s catheter device is not the 
subject of the device classification 
under § 884.5320 or the safety and 
effectiveness concerns discussed in the 
preamble to § 884.5320. 

FDA concurs with Mentor Corp. s 
concerns, and is changing the generic 
description of the devices classified 
under § 884.5320 from “glans cap” 
device to “glans sheath” device. FDA 
acknowledges that the category of 
devices, previously proposed for 
classification under the generic 
description, ‘‘glans cap” device, and 
classified into class III in this final rule 
under the generic description, glans 
sheath device, does not include 
Mentor’s Glans Cap® external urinary 
catheter device. Furthermore, the 
agency concerns about pregnancy/ 
infection risks for glans sheath devices 
and the absence of test and clinical data 
regarding the safety and effectiveness of 
glans sheath devices are not applicable 
to Mentor’s Glans Cap® external urinary 
catheter device. 

2. One comment claimed the 
identification of the generic device in 
proposed § 884.5320{a) is inaccurate 
because various designs and 
characteristics of different devices of . 
this generic type are omitted. The 
comment maintained the identification 
section of the regulation would not 
include versions of glans sheath devices 
that only cover a portion of the glans 
penis, that do not cover the corona and 
frenulum, that employ medical grade 
adhesive material to facilitate adhesion. 
or that rely on pressure and constriction 
around the glans penis to avoid falling 
off. The comment suggested that 
§ 884.5320(a) be revised to read, ‘‘* * * 
is a sheath which may be self-adhesive 
or non self-adhesive, which covers only 
the glans, or portions thereof, and, may 
also cover, 

* * * the corona and frenulum * * * " 
(Additional language underscored.) 

FDA does not believe the 
identification section of the regulation, 
as worded in proposed § 884.5320(a), 
excludes glans sheath devices that are 
held on in any specific manner or that 
only cover a portion of the glans penis. 
The agency has modified the wording to 
state that the device is a sheath that 
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covers only the glans penis or part 
thereof and ‘‘may also cover the area in 
the immediate proximity thereof, the 
corona and frenulum,” to clarify that the 
classification includes devices that 
cover only the glans penis as well as 
those that additionally cover the 
immediate proximity. FDA believes this 
definition is clearer. FDA notes, 
however, that in setting forth the scope 
of regulations classifying obstetrical and 
gynecological devices, including the 
regulation in this final rule, “* * * The 
identification of a device in a 
(classification) regulation * * * is nota 
precise description of every device that 
is, or will be, subject to the regulation.” 
See 21 CFR 884.1(b). Therefore, FDA — 
notes that a device may fall within a 
particular classification, even if the 
device is not precisely described in a 
regulation. 


11. Environmental Impact 


The agency has determined under 21 
CFR 25.24(e)(2) that this final 
classification action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 


IV. Analysis of Impacts 


An analysis of the economic effects of 
this regulation conducted under 
Executive Order 12291 was discussed in 
the proposed rule and the substance of 
that analysis has not changed. Executive 
Order 12291 has been superseded by 
Executive Order 12866. 

FDA has examined the impacts of this 
final rule under Executive Order 12866 
and the Regulatory Flexibility Act (Pub. 
L. 96-354). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). The agency 
believes that this rule is consistent with 
the regulatory philosophy and 
principles identified in the Executive 
Order. In addition, the final rule would 
not impose any new requirements and 
is not a significant regulatory action as 
defined by the Executive Order and so 
is not subject to review under the 
Executive Order. 

The Regulatory Flexibility Act 
requires agencies to analyze regulatory 
options that would minimize any 
significant impact of a rule on smal] 
entities. The agency believes that only a 


small number of firms will be affected 
by this rule. Therefore, the agency 
certifies that the final rule will not have 
a significant economic impact on a 
substantial number of small entities. 
Therefore, under the Regulatory 
Flexibility Act, no further analysis is 
required. 

A copy of the threshold assessment 
supporting this determination may be 
seen in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, rm. 1-23, 12420 
Parklawn Dr., Rockville, MD 20857, 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects in 21 CFR Part 884 


Medical devices. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 884 is 
amended as follows: 


PART 884—OBSTETRICAL AND 
GYNECOLOGICAL DEVICES 


1. The authority citation for 21 CFR 
part 884 continues to read as follows: 


Authority: Secs. 501, 510, 513, 515, 520, 
701 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 351, 360, 360c, 360e, 360}, 
371). 


2. New § 884.5320 is added to subpart 
F to read as follows: 


§ 884.5320 Gians sheath. 


(a) Identification. A glans sheath 
device is a sheath which covers only the 
glans penis or part thereof and may also 
cover the area in the immediate 
proximity thereof, the corona and 
frenulum, but not the entire shaft of the 
penis. It is indicated only for the 
prevention of pregnancy and not for the 
prevention of sexually-transmitted 
diseases. 


(b) Classification. Class Il (premarket 
approval). 


(c) Date premarket approval 
application (PMA) or notice of 
completion of a product development 
protocol (PDP) is required. No effective 
date has been established of the 
requirement for premarket approval. See 
§ 884.3. 


Dated: December 15, 1994. 
D. B. Burlington, 


Director, Center for Devices and Radiological 
Health. 


{FR Doc. 94—32061 Filed 12-28-94; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 


[T.D. 8584] 


RIN 1545-AK03 


Capitalization of interest 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Final regulations. 





SUMMARY: This document contains final 
regulations relating to the requirement 
to capitalize interest with respect to the 
production of property. The regulations 
provide guidance necessary for 
taxpayers to comply with the 
requirement to capitalize interest with 
respect to certain produce property. 
EFFECTIVE DATE: January 1, 1995. 

FOR FURTHER INFORMATION CONTACT: 

Jan L. Skelton, (202) 622-4970 (not a 
toll-free number). 


SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 


’ The collections of information 
contained in these final regulations have 
been reviewed and approved by the 
Office of Management and Budget in 
accordance with the Paperwork 
Reduction Act (44 U.S.C. 3504(h)) under 
control number 1545-1265. The 
estimated average annual burden per 
recordkeeper is 14 minutes. The 
estimated average annual reporting 
burden per respondent is 2 hours. 

Comments concerning the accuracy of 
this burden estimate and suggestions for 
reducing this burden should be sent to 
the Internal Revenue Service, Attn: IRS 

Reports Clearance Officer PC:FP, 
Washington DC 20224, and to the Office 
of Management and Budget, Attention: 
Desk Officer for the Department of the 
Treasury, Office of Information and 
Regulatory Affairs, Washington DC 
20503. 


Background 


On Friday, August 16, 1991, the 
Federal Register published proposed 
amendments (56 FR 40815) to the 
Income Tax Regulations (26 CFR part 1) 
under section 263A(f) of the Internal 
Revenue Code (Code). Written 
comments responding to the notice were 
received and a public hearing was held 
on November 20, 1991. After careful 
consideration of all the comments, the 
proposed amendments are adopted, 
except as revised and renumbered by 
this document. 
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In General 


The uniform capitalization rules of 
section 263A generally require the 
capitalization of certain costs relating to 
the acquisition of property for resale or 
the production of property. Interest is a 
cost subject to section 263A. Section 
263A(f) provides special rules for 
capitalizing interest. 


In general, section 263A(f) limits the 
capitalization of interest to interest that 
is paid or incurred during the 
production period of certain property 
(referred to as designated property). 
Designated property includes all real 
property and certain tangible personal 
property. : 

The amount of interest required to be 
capitalized is determined using the 
avoided cost method. Under the avoided 
cost method, interest on any 
indebtedness directly attributable to 
production expenditures for designated 
property (traced debt) is capitalized 
first. If production expenditures for 
designated property exceed the amount 
of traced debt, interest on any other debt 
is capitalized to the extent such interest 
could have been reduced if production 
expenditures had not been incurred. 
The application of the avoided cost 
method does not depend on whether the 
taxpayer actually would have used 
amounts expended for production to 
repay or reduce debt. Instead, the 
avoided cost method is based on the 
assumption that if production 
expenditures had not been incurred, 
debt of the taxpayer would have been 
repaid or reduced without regard to the 
taxpayer’s subjective intentions or to 
restrictions against repayment or use of 
the debt proceeds. 


For example, if Corporation X has 
incurred $1.5 million of production 
. expenditures for a unit of real property 
it is constructing, and has an 
outstanding $1 million loan (from an 
unrelated party) for the construction of 
the real property, Corporation X must 
capitalize interest on the loan as 
provided in section 263A(f). In addition, 
because Corporation X has production 
expenditures ($1.5 million) that exceed 
traced debt ($1 million), Corporation X 
must capitalize interest on any other 
debt (subject to certain limitations) as 
provided in section 263A(f). In general, 
to determine the amount of interest it 
lust capitalize on its other debt, 
Corporation X multiplies its excess 
production expenditures ($.5 million) 
by a weighted average interest rate for 
its other debt 


Public Comments 
Simplification 


The proposed regulations include 
several provisions designed to reduce 
administrative complexity without 
undermining the principles of section 
263A(f). These provisions include (1) a 
de minimis rule exempting certain 
insignificant production activities from 
the requirement to capitalize interest; 
(2) an exception from the requirement to 
capitalize interest for inventory property 
that has a class life of 20 years or more 
but does not satisfy the other 
classification thresholds for tangible 
personal property; (3) an election not to 
trace debt to designated property; (4) an 
election to calculate interest under the 
avoided cost method on a taxable year 
basis in lieu of a monthly or more 
frequent basis; and (5) a simplified 
method to calculate the amount of 
interest required to be capitalized with 
respect to certain inventory property. 


Commentators made several 
suggestions for further simplifying the 
proposed rules. As discussed in more 
detail below, the final regulations add a 
number of these simplifying 
suggestions, For example, the final 
regulations permit certain small 
taxpayers to use a specified external rate 
as a substitute for the weighted average 
interest rate. In addition, the final rules 


make the 3-month, $10,000 de minimis © 


rule of the proposed regulations more 
flexible by increasing the dollar 
threshold for production expenditures 
to $1 million divided by the number of 
days in the production period. Further, 
the final regulations shorten the time 
required to qualify for the suspension 
rule from 12 months to 120 consecutive 
days and apply the suspension rule 
retroactively. 


Designated Property 
In General 


Designated property includes all real 
property produced by the taxpayer. 
Tangible personal property produced by 
the taxpayer is also designated property, 
but only if it has a class life of 20 years 
or more, an estimated production period 
of more than 1 year and total production 
costs of more than $1 million, or an 
estimated production period of more 
than 2 years. 


De Minimis Exception 


The proposed regulations provide a 
de minimis exception from interest 
capitalization for property that would 
otherwise be designated property. This 
exception applies if the property has a 
production period that does not exceed 


3 months and a total cost of production 
that does not exceed $10,000. 

Commentators recommended a 
number of changes to this de minimis 
rule. Several commentators argued that 
the proposed de minimis rule should be 
liberalized by either applying the 
production period and cost thresholds 
in the disjunctive or increasing the 
thresholds. One commentator 
recommended that, in addition to a de 
minimis rule for property, the final 
regulations should provide a ‘‘smal] 
taxpayer’ exception. 

The final regulations revise the 3- 
month, $10,000 de minimis rule. The 
revised rule liberalizes the de minimis 
rule and provides more flexibility in its 
application by adopting a dollar-day 
rule. As revised the de minimis rule 
excepts from interest capitalization 
property with a production period of 
not more than 90 days and a total cost 
of production that does not exceed 
$1,000,000 divided by the number of 
days in the production period. The fina) 
regulations, however. do not adopt a 
small taxpayer exception. 

Commentators also recommended that 
interest that would be capitalized if 
property were designated property be 
excluded from production costs in 
determining whether the $10.000 
threshold of the proposed de minimis 
rule is met. The final regulations adopt 
this recommendation for purposes of 
determining production expenditures 
under the revised de minimis rule. 


Definition of Real Property 


The proposed regulations provide that 
real property includes land, unsevered 
natural products of land, buildings, and 
inherently permanent structures. An 
inherently permanent structure is 
property that is affixed to real property 
and that will ordinarily remain affixed 
for an indefinite period of time. 

Certain commentators believed that 
the proposed definition of real property 
is too broad. They argued that the 
section 263A(f) regulations should 
define real property to exclude property 
classified as section 1245 property, as 
well as property classified or treated as 
personal property for investment tax 
credit purposes (former section 48). 

Neither section 263A(f) nor its 
legislative history expressly defines 
“real property.” Nevertheless, the IRS 
and Treasury do not believe it is 
necessary or appropriate to define ‘‘real 
property” as narrowly as some 
commentators have suggested. 

Section 1245 provides for the 
recapture of the benefit of accelerated 
depreciation on, or amortization with 
respect to, certain property. Congress 
clearly intended to classify certain real 
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property as property subject to the 
section 1245 rules. See section 
1245(a)(3)(B) and (C). Nothing in either 
section 263A(f) or its legislative history 
(or in section 189, the predecessor of 
section 263A(f), and its legislative 
history) suggests Congress intended to 
exclude real property subject to section 
1245 from the definition of real property - 
for purposes of interest capitalization. 
See S. Rep. No. 169, 98th Cong., 2d 
Sess. I-280 n. 19 (1984). 

Congress intended that the benefit of 
the investment tax credit apply 
expansively under former section 48. 
See H. Rep. No. 1447, 87th Cong., 2d 
Sess. (1962) 1962-3 C.B. 405, 415. 
Consistent with this intent, tangible 
personal property was not to be defined 
narrowly and was not to follow state 
law. Id. Nothing in the legislative 
history of section 263A(f) suggests, 
however, that Congress intended that 
such a broad definition of personal 
property be adopted for interest 
capitalization purposes. 

Some commentators interpreted 
certain language in proposed 
§ 1.263A(f)—1 (relating fo the 
classification of property for purposes of 
former section 48 and § 1.48—1(c) and 
§ 1.48—1(d)}*to provide that property 
that would otherwise be an inherently 
permanent structure under section 
263A(f) (i.e., because it is affixed to real 
property and will ordinarily remain 
affixed for an indefinite period of time) 
is not an inherently permanent structure 
under section 263A(f) if such property 
would constitute property in the nature 
of machinery under the principles of 
former section 48 and § 1.48—1(c). 

As indicated above, however, the IRS 
and Treasury do not believe that the 
classification or treatment of property as 
personal property for purposes of former 
section 48 should be determinative of 
the classification of property as personal 
property for purposes of section 263A(f). 
Accordingly, the final regulations 
provide that a structure may be an 
inherently permanent structure, and not 
property in the nature of machinery or 
essentially an item of machinery, even 
if the structure is necessary to operate 
or use, supports, or is otherwise 
associated with machinery. 


Classification Thresholds for Personal 
Property 


Under the proposed regulations, 
designated property includes tangible 
personal property that is (i) property 
with a class life of 20 years or more, but 
only if produced for self-use, (ii) 
property with an estimated production 
period exceeding 2 years (2-year 
property), or (iii) property with an 
estimated production period exceeding 


1 year and a cost exceeding $1 million 
(1-year property). Commentators made 
recommendations regarding the $1 
million cost threshold for 1-year 
property and the production period 
thresholds for 1-year and 2-year 
property produced under a contract. 


One commentator recommended the 
final regulations clarify whether interest 
that would be required to be capitalized 
if property were designated property is 
taken into account in determining 
whether the production costs for 
property exceed the $1 million 
production costs threshold. The final 
regulations clarify that such interest is 
not taken into account in determining 
whether property is designated 
property. 


Classification Thresholds for Personal 
Property Produced Under a Gontract 


In the case of tangible personal 
property produced under a contract, the 
proposed regulations require the 
contractor and the customer each to 
determine whether the 1-year and 2-year 
production period thresholds are 
satisfied. For this purpose, the proposed 
regulations require the customer to treat 
the production period as beginning on 
the earlier of the date the contract is 
executed or the date the customer’s 
accumulated production expenditures 
are at least 5 percent of the customer’s 
total estimated production expenditures 
(contract date rule). One commentator 
recommended that a customer be 
allowed to elect to use the contract date 
rule, and in the absence of an election, 
treat the production period as beginning 
when the customer’s accumulated 
production expenditures are at least 5 
percent of the total estimated 
production expenditures. 


The final regulations retain the 
contract date rule, However, to address 
commentators’ concerns, the final 
regulations provide that a customer may 
elect to determine the 1- and 2-year 
production period thresholds by treating 
the customer’s production period as 
beginning on the date that aggregate 
accumulated production expenditures 
for both the contractor and the customer 
are at least 5 percent of the customer’s 
estimated production expenditures for 
the property. The IRS and Treasury 
believe that a 5-percent rule based only 
on production expenditures incurred by 
a customer could be abused (e.g., a 
customer could avoid designated 
property classification and, thus, 
interest capitalization by simply 
withholding payments to the 
contractor). 


Definition of a Contract 


Section 263A(g)(2) provides that the 
taxpayer shall be treated as producing 
any property produced for the taxpayer 
under a contract with the taxpayer. The 
final regulations under section 263A 
(relating to the capitalization of costs 
other than interest) published in the 
Federal Register on August 9, 1993, 
reserved the definition of a contract for 
this purpose. 

The preamble to those regulations . 
stated that the definition of a contract 
was being studied under the section 
263A(f) regulations. Commentators 
believed that the definition of a contract 
provided in the proposed regulations 
under section 263A(f) should be 
modified, for example, to exclude 
routine purchase orders. 

For purposes of determining whether 
property is produced under a contract, 
the final regulations define a contract as 
any agreement providing for the 
production of property if the agreement 
is entered into before the production of 
the property to be delivered under the 
contract is completed. Whether an 
agreement exists depends on all the 
facts and circumstances. Facts and 
circumstances to be taken into account 
include making a prepayment, or 
entering into an arrangement to make a 
prepayment, for property prior to the 
date of completion of the production of 
property or incurring significant 
expenditures for property of specialized 
design or specialized application. 

In response to commentators’ 
concerns, the amendments to the final 
regulations provide that a routine 
purchase order for the production of 
fungible property is not a contract for 
purposes of section 263A(g)(2). Under 
this rule, an agreement will not be 
treated as a routine purchase order for 
the production of fungible property if 
the seller is required to make more than 
de minimis modifications to the 
property to tailor it to the customer's 
specific needs, or if at the time the 
agreement is entered into, the customer 
knows or has réason to know that the 
seller cannot satisfy the agreement 
within 30 days out of existing storks 
and normal production of finished 
goods. 


The Avoided Cost Method 
In General 


The proposed regulations require 
taxpayers to use the avoided cost 


. method described in proposed 


§ 1.263A(f)—-(2) to calculate the amount 
of interest required to be capitalized 
under section 263A(f). A number of 
commentators argued that, for purposes 
of capitalizing interest under section 
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263A(f), taxpayers should be permitted 
to elect to use Statement of Financial 
Accounting Standards No. 34 (SFAS 
34}, which establishes standards for 
capitalizing interest for financial 
statement purposes. 

Congress indicated that it intended 
interest to be capitalized under the 
avoided cost method, using rules similar 
to those applicable under former section 
189. See S. Rep. No. 313, 99th Cong., 2d 
Sess. 144 (1986). Former section 189 
applied rules similar to those contained 
in Financial Accounting Standards 
Board (FASB) Statement No. 34. H.R. 
Conf. Rep. No. 760, 97th Cong., 2d Sess. 
484-85 {1982). The proposed section 
263A(f) regulations adopt an approach 
similar to the rules in SFAS 34 in that 
they treat interest that would have been 
avoided if production expenditures had 
been used to repay indebtedness of the 
taxpayer as interest subject to 
capitalization. 

Although the proposed regulations 
use an approach similar to SFAS 34, the 
IRS and Treasury are not persuaded that 
the regulations should be changed to 
permit the use of the financial 
accounting rules of SFAS 34 instead of 
the avoided cost method in the 
proposed regulations. The IRS and 
Treasury believe that the results 
obtained by applying SFAS 34 could 
diverge significantly from the results 
obtained by applying tax principles. For 
example, differences in the amount of 
interest capitalized could result 
because: the bases of assets for book and 
tax purposes differ; SFAS 34 allows 
more discretion and subjectivity (e.g., in 
identifying borrowings used to 
determine interest capitalization) that 
does the statute; and materiality 
standards used for financial accounting 
rules may not be acceptable for tax 
purposes. Accordingly, the final 
regulations do not permit the use of 
SFAS 34 as an alternative to the avoided 
cost method set forth in the regulations. 


Accounts Payable and Simplification 
Rule for Tracing 


Under the proposed regulations, the 
calculation of the amount of interest 
required to be capitalized is made by 
reference to eligible debt. Eligible debt 
generally includes all debt of the 
taxpayer on which interest is deductible 
in computing taxable income. However, 
noninterest bearing debt is excluded 
from the definition of eligible debt 
unless the debt is traced debt (or, if the 
taxpayer makes an election not to trace 
debt, is debt that would have been 
treated as traced debt in the absence of 
such an election). 

Commentators indicated that 
noninterest bearing debt such as 


accounts payable should be treated as 
eligible debt whether or not the debt is 
traced to the accumulated production 
expenditures of designated property. 

The IRS and Treasury continue to 
believe that treating all noninterest 
bearing debt as eligible debt is 
inconsistent with Congressional intent. 
Such treatment is not similar to the 
FASB 34 rule and would distort the 
interest capitalization rate. The final 
regulations, therefore, maintain the 
treatment prescribed in the proposed 
regulations. 

Some commentators believed that it is 
administratively impracticable or 
virtually impossible for certain 
taxpayers to determine the noninterest 
bearing debt traced to the accumulated 
production expenditures of designated 
property. These commentators 
recommended that, if the regulations do 
not treat all accounts payable as eligible 
debt, the regulations should provide a 
simplification measure under which a 
taxpayer may “‘deem”’ a certain portion 
of noninterest bearing debt as 
constituting traced debt. 

One commentator suggested a safe 
harbor under which the amount of 
noninterest bearing debt deemed to be 
traced debt would be that portion of 
accounts payable equal to the ratio of 
the production expenditures for 
designated property over the production 
expenditures for all property. IRS and 
Treasury believe that this 
recommendation would not sufficiently 
approximate the portion of noninterest 
bearing debt that is traced debt for all 
or certain segments of taxpayers. 
Moreover, the IRS and Treasury were 
unable to establish a workable safe 
harbor. Finally, except for immaterial 
amounts, taxpayers must perform the 
same sort of tracing to adjust production 
expenditures for noninterest bearing 
accounts payable when they prepare 
financial statements. Under SFAS 34, 
the expenditures that attract interest 
capitalization include only expenditures 
requiring the payment of cash, the 
transfer of other assets, or the incurring 
of a liability on which interest is 
charged. Accordingly, the final 
regulations do not adopt a safe harbor 
under which a certain portion of 
noninterest bearing debt would be 
deemed traced debt. 


Interest Capitalized on Traced Debt 


Under the avoided cost method in the 
proposed regulations, the interest 
capitalized on debt traced to the 
accumulated production expenditures 
for a unit of designated property 
includes the interest on the traced debt 
for the entire measurement period for 


any measurement period in which 
production occurs (traced debt amount). 

Commentators objected to this rule 
because the production period of a unit 
may not begin on the first day of the 
first measurement period of the 
production period and may not end on 
the last day of the last measurement 
period of the production period. In 
these situations, the commentators 
argued that only interest incurred on 
traced debt for the actual number of 
days encompassing the production 
period of a unit should constitute the 
traced debt amount. 

The IRS and Treasury believe that the 
proposed traced debt amount rule is an 
appropriate simplification measure. 
Moreover, a taxpayer desiring a more 
precise traced debt amount can effect 
greater precision by choosing more 
frequent measurement dates. Under the 
proposed rule, taxpayers can choose 
their measurement periods, the choice is 
not a method of accounting, and 
taxpayers may change measurement 
periods each taxable year. Accordingly, 
the final regulations adopt the proposed 
traced debt amount rule without change. 


External Rate—Substitute for Weighted 
Average Interest Rate 


The avoided cost method involves the 
capitalization of two amounts of interest 
with respect to a unit of property: (1) an 
amount of interest with respect to traced 
debt and (2) an amount of interest with 
respect to nontraced debt. The amount 
of interest required to be capitalized 
with respect to nontraced debt is 
determined by multiplying the 
accumulated production expenditures 
that exceed traced debt for a unit {excess 
expenditures) by the weighted average 
interest rate determined on all eligible 
debt of a taxpayer other than traced debt 
{nontraced debt). 

To simplify the interest capitalization 
computation with respect to nontraced 
debt, commentators suggested that the 
final regulations permit taxpayers to 
elect to use an external rate as a 
substitute for the weighted average 
interest rate. Most commentators 
suggested the election of a rate based on 
the applicable federal rate (AFR). 
Certain commentators believed that 
small taxpayers, at a minimum, should 
be allowed this simplifying election. 

The IRS and Treasury believe that an 
election to use an external rate as a 
substitute for the weighted average 
interest rate on nontraced debt would 
generally be inappropriate because of 
the difficulty in establishing a suitable 
external rate for all taxpayers. 
Accordingly, the final regulations do not 
adopt the recommendation to permit all 
taxpayers to elect to use an external rate 
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as a substitute for the weighted average 
interest rate. 

The final regulations do, however, 
permit certain small taxpayers to elect 
to use the highest AFR under section 
1274(d) in effect during the computation 
period plus 3 percentage points (AFR 
plus 3) as a substitute for the weighted 
average interest rate. A taxpayer may ~ 
elect to use the AFR plus 3 for a taxable 
year if the average annual gross receipts 
of the taxpayer (or any predecessor) for 
the preceding 3 taxable years do not 
exceed $10,000,000 (the $10,000,000 
gross receipts test), and the taxpayer has 
met the $10,000,000 gross receipts test 
for all prior taxable years beginning after 
December 31, 1994. The rules of 
§ 1.263A-3(b) apply in determining 
whether a taxpayer satisfies the 
$10,000,000 gross receipts test. A 
taxpayer making the AFR plus 3 
election may not trace debt. 


Notional Principal Contracts 


The treatment of notional principle 
contracts and other derivatives under 
section 263A(f) is reserved in the final 
regulations. 

Definition of Unit of Property 

The proposed regulations provide that 
a unit includes any components owned 
by the taxpayer or a related party that 
are functionally interdependent. 
Components of property are 
functionally interdependent when the 
placing in service of one component is 
dependent on the placing in service of 
one or more other components. 

Certain commentators recommended 
that the final regulations adopt the 
definition of a unit provided under 
§ 1.167(a)—11(d)(2)(vi), which defines a 
unit of property for purposes of 
applying the elective alternative 
depreciation (ADR) repair allowance 
provisions. Section 1.167(a)—11(d)(2)(vi) 
defines a unit to include each operating 
unit that performs a discrete function 
and that a taxpayer customarily acquires 
for original installation and retires as a 
unit. Commentators argued that 
taxpayers are already familiar with this 
definition of a unit. 

The IRS and Treasury believe that 
section 263A(f) and its legislative 
history indicate that property includes 
the functionally interdependent 
components of property. Congress 
repealed former section 189 (relating to 
the capitalization of interest and taxes 
during the construction period of real 
property) and enacted the more 
expansive, uniform capitalization rules 
under section 263A(f). Under former 
section 189, an entire building 
(including the land component) was 
property te which interest was 


capitalized. See H.R. Conf. Rep. No. 760, 
97th Cong., 2d Sess. 48 (1982). The IRS 
and Treasury believe that Congress did 
not intend that property be defined 
more narrowly under section 263A(f) 
than under former section 189. 
Accordingly, under section 263A(f), 
property also includes an entire 
building (including the land 
component), as the aggregation of 
functionally interdependent 
components of property. Section 
263A(f) defines property uniformly, and 
therefore, property in all circumstances 
includes the functionally 
interdependent components of property. 

Treating the functionally 
interdependent components of property 
as a single property for interest 
capitalization is consistent with the 
concept of a single property that applies 
under section 167 in determining the 
date on which components of a single 
property are placed in service. As the 
commentators recognized, this concept 
of a single property may differ from the 
concept of a single or separate property 
that taxpayers use for other purposes « 
(e.g., for computing amounts of 
depreciation deductions or separately 
tracking the bases of assets). 

The § 1.167(a)—11(d)(2)(vi} definition 
of a unit may not encompass the 
functionally interdependent 
components of property. This definition 
of a unit applied for purposes of 
applying the alternative depreciation 
(ADR) repair allowance provisions, 
which were elective. The provisions 
provided a simplification procedure for 
treating a taxpayer’s expenditures as 
either capitalized expenditures or 
deductible expenses. Taxpayers that 
elected the provisions, and used this 
§ 1.167(a)—11(d)(2)(vi) definition of a 
unit, we required to use the same 
standard that other taxpayers used in 
determining the date on which property 
was placed in service (i.e., the standard 
consistent with the concept of a single 
property as an aggregation of 
functionally interdependent 
components). Accordingly, the final © 
regulations do not adopt commentators’ 
recommendation to modify the 
definition of a unit of property. 


Common Feature Rules 
Land Attributable to Benefitted Property 


Under the proposed regulations, an 
allocable share of a common feature that 
benefits real property and the real 
property being benefitted are a single 
unit of real property (common feature 


~ rule). The production period for the 


entire unit begins when production 
begins on either the benefitted real 
property or a common feature allocable 


to the unit. Thus, commencing 
production on only a common feature 
results in interest being capitalized not 
only on the costs of the common feature 
but also on the costs of land underlying 
the benefitted property. 

Commentators argued that the 
proposed common feature rule produces 
harsh consequences. For example, when 
construction commences on a single 
common feature that benefits each 
house in a housing development, 
interest capitalization commences on all 
land in the housing development even 
if no direct production activity has been 
undertaken on any house. 
Commentators also indicated that the 
proposed interest suspension rule 
provides insufficient relief in these 
circumstances. Under the proposed 
regulations, interest capitalization may 
be suspended prospectively for a unit 
only when production activities have 
ceased for the unit for at least a 12- 
month period. Thus, in the case of the 
housing development described above, 
the proposed regulations would require 
interest on land costs attributable to the 
houses to be capitalized from the 
commencement of construction of the 
common feature until the 13th month 
after its completion. Interest 
capitalization would be required with 
respect to those costs for that period 
even if no direct production activity 
will be undertaken on the houses for 
several years. | 

The final regulations continue to 
provide that the allocable share of a 
common feature and the benefitted 
property are a single unit of real 
property, but provide two new rules in 
response to the commentators’ concerns. 
Under the first new rule, the land costs 
of the benefitted property are not treated 
as included in the accumulated 
production expenditures for the unit 
(i.e., are not treated as included in the 
costs that attract interest capitalization) 
until a direct production activity 
commences on the benefitted property. 
Thus, for example, if no direct 
production activities have been 
undertaken on planned houses, such as 
clearing and grading activities on the 
land underlying the houses, the cost of 
the land underlying the houses is not 
treated as included in the accumulated 
production expenditures for the unit. 
This treatment is permitted until direct 
production activities begin on the 
houses, even though the production 
periods for the house units have begun 
because production has begun on 
common features benefitting the houses 

The second new rule provides that if 
after clearing and grading has been 
undertaken with respect to the land 
attributable to the benefitted property 
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(the land underlying the houses in the 
above example}, there is no direct 
production activity taken with respect 
to the benefitted property for a period of 
at least 120 consecutive days, the 
accumulated production expenditures 
attributable to the benefitted property 
are treated as not included in the 
accumulated production expenditures 
of the unit from the first measurement 
period after the beginning on the 120- 
day period until the measurement 
period in which direct production 
activity resumes with respect to the 
benefitted property. 


Benefitted Property Completed 


The proposed regulations indicate 
that, when benefitted property is sold or 
placed in service prior to the 
completion of a common feature 
allocable to a unit, the costs of the 
benefitted property and allocable 
common features no longer attract 
interest capitalization. See § 1.263A- 
10{b)(6), Example 5. 

Commentators suggested that the final 
regulations provide a rule under which 
the costs of a benefitted property would 
not be included in accumulated 
production expenditures when the 
benefitted property is completed prior 
to the completion of a common feature 

included in the unit, irrespective of 
whether such benefitted property is sold 
or placed in service. 

The IRS and Treasury believe the 
exception provided in the proposed 
regulations should not be extended to 
cases where a benefitted property is not 
sold or placed in service prior to the 
completion of the common feature. 
Accordingly, the final regulations do not 
adopt the commentators’ 
recommendation. 

Rev. Proc. 92~—29, 1992-1 C.B. 748, 
permits a developer to include in the 

_ basis of properties sold their allocable 
share of the estimated cost of common 
improvements without regard to 
whether the costs are incurred under 
section 461(h) of the Code, relating to 
economic performance. As of the end of 
any taxable year, however, the total 
amount of common improvement costs 
included in the basis of the properties 
sold may not exceed the amount of 
common improvement costs that have 
been incurred under section 461(h) 
(‘the alternative cost limitation’’). The 
final regulations clarify that Rev. Proc. 

_.92-29 does not affect the determination 
of accumulated production 
expenditures of unsold units even if the 
costs of common improvements for 
those unsold units have been used to 
determine the alternative cost limitation 
for purposes of including common 


improvement costs in the basis of sold 
units. 


Utilities—Construction Work in Process 


Under the proposed regulations, the 
accumulated production expenditures 
for a unit of property {i.e, the costs that 
attract interest capitalization) generally 
include the amount of the direct and 
indirect costs that are required to be 
capitalized with respect to the unit. 

Certain commentators indicated that 
if construction work in process (CWIP) 
is included in rate base for ratemaking 
purposes (of utilities, for example), the 
CWIP should be excluded from the 
accumulated production expenditures. 
These commentators pointed out that in 
enacting section 263A(f), Congress 
intended to match the interest incurred 
in producing property with the related 
income from property. These 
commentators argued that by including 
CWiP in rate base for ratemaking 
purposes, income is currently taken into 
account, and that to match interest with 
its related income, the interest 
aftributable to CWIP should be currently 
deductible. They believed that to 
achieve this match, CWIP should be 
excluded from accumulated production 
expenditures. 

Under the avoided cost method of 
section 263A(f), CWIP expenditures are 
incurred with respect to property 
produced, and no statutory exception 
excludes them from the production 
expenditures for property. The 
legislative history of section 263A(f) 
indicates that the avoided cost method 
is intended to apply to a taxpayer, such 
as a regulated utility company, 
irrespective of whether the method is 
required, authorized, or considered 
appropriate under financial or 
regulatory accounting principles. See 
H.R. Conf. Rep. No. 841, 99th Cong., 2d 
Sess. I]-309 (1986). CWIP is therefore 
intended to be included in the 
production expenditures for property 
produced, and interest capitalized with 
respect to CWIP is intended to become 
a cost of the property produced, which 
is recovered as the property is used in 
the taxpayer’s trade or business. 
Moreover, the suggestion that the 
commentators urge the IRS and 
Treasury to adopt in the final 
regulations is inconsistent with the 
rules that apply to determine the date 
on which CWIP is placed in service for 
depreciation purposes and is 
inconsistent with the rules that apply 
under broader section 263A provisions 
to capitalize other direct and indirect 
costs to CWIP during periods for which 
the commentators argue the CWIP is 
generating income. 


Further, the commentators’ suggestion 
would not present a consistent 
resolution to the matching concerns that 
the commentators argue exist with 
respect to the treatment of CWIP within 
regulated utilities industries. Interest 
incurred prior to the beginning of the 
production period on CWIP that is not 
included in rate base, for example, 
presents matching concerns that would 
not be resolved by the commentators’ 
suggestion. For this and the other 
reasons summarized above, the 
commentators’ suggestion has not been 
adopted in the final regulations. 

As an alternative.suggestion, 
commentators urged the IRS and 
Treasury to adopt a book conformity 
rule for the treatment of interest on 
CWIP. This suggestion was not adopted, 
however, for principally the same 
reasons that the use of the FAS 34 
computation as a substitute for se¢tion 
263A(f) avoided cost computations was 
not adopted. Additionally, the 
difference between the regulatory 
accounting for CWIP and the required 
statutory treatment of CWIP under 
section 263A(f) is but one example of 
the many inconsistencies between 
regulatory and tax accounting {some of 
which were illustrated above). 
Therefore, the IRS-and Treasury believe 
it would be inappropriate to adopt a 
book conformity rule for interest 
capitalization alone given the existence 
of these other inconsistencies. 
Improvements to Real Property 
Property Taken Out of Service 

The proposed regulations provide 
special rules for determining the 
accumulated production expenditures 
for an improvement to existing real 
property. The accumulated production 
expenditures for an improvement 
include all direct and indirect costs 
required to be capitalized with respect 
to the improvement, plus an allocable 
portion of the cost of associated land. 
Additionally, the adjusted bases of any 
existing structure or common features 
that directly benefit or are incurred by 
reason of the improvement are included 
in the accumulated production 
expenditures if they either are not 
already piaced in service or must be 
taken out of service in order to complete 
the improvement. 

Commentators indicated that 
sometimes property must be temporarily 
disconnected or otherwise taken out of 
service for health, safety, or regulatory 


_ reasons in order to make certain 


improvements (e.g., a power generating 
facility must be taken out of service in 
order to make capital improvements). 
Commentators suggested that the 
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regulations‘provide that property is 
taken out of service only if the property 
is taken out of service for depreciation 
purposes. 

The final regulations do not adopt the 
suggestion concerning when property 
should be considered taken out of 
service. However, the final regulations 
provide a de minimis rule for property 
taken out of service. Under the de 
minimis rule, the aggregate costs of all 
property or common features taken out 
of service to complete an improvement 
(associated property costs) are excluded 
from the accumulated production 
expenditures for the improvement unit 
during its production period if, on the 
date the production period of the unit 
begins, the taxpayer reasonably expects 
that on no date during the production 
period of the unit will the accumulated 
production expenditures for the unit, 
determined without regard to associated 
property costs, exceed 5 percent of 
associated property costs. 


Inclusion of Land 


The proposed regulations provide that 
an improvement to existing real 
property includes the allocable portion 
of land associated with the 
improvement. As such, the basis of land 
may be included in the accumulated 
production expenditures for more than 
one unit of designated property. For 
example, a portion of the basis of land 
included in the accumulated production 
expenditures for a building unit must 
also be included in the accumulated 
production expenditures for a separate 
tenant improvement unit. 

Commentators objected to this rule. 
They suggested that, once land was 
included in the accumulated production 
expenditures for a unit of property, it 
should not be included in the 
accumulated production expenditures 
for any other unit of property. 

Section 263A(f(4)(C) provides that 
the production expenditures for 
property include all capitalized costs of 
property, whether or not those costs are 
incurred during the production period 
of property. Land expenditures are part 
of the capitalized costs of property, and 
land costs should be included in the 
accumulated production expenditures 
for property during its production 
period, even if they are incurred before 
the production period. Accordingly, the 
final regulations do not adopt the 
commentators’ recommendation. 


End of the Production Period— 
Customizing Activities 


The proposed regulations provide that 
the production period generally ends for 
a unit of property that will be held for ° 
sale on the date the unit is ready to be 


held for sale and all production 
activities reasonably expected to be 
undertaken with respect to the unit are 
completed. The proposed regulations 
provide that the production period 
generally ends for a unit of property 
produced for self-use on the date the 
unit is ready to be placed in service and 
all production activities reasonably 
expected to be undertaken with respect 
to the unit are completed. 

Commentators believe it is unfair for 
the production period to continue for a 
residential or commercial unit that is 
complete except for activities relating to 
“de minimis” production expenditures 
for customized features chosen by a 
buyer or lessee. These features, which 
‘include carpeting, cabinets, appliances, 
wall coverings, and flooring, are often 
not added to a unit until an identified 
buyer or lessee selects the features, or 
the unit is sold. These commentators 
recommended that the production 
period should end for a unit when only 
“de minimis” customizing activities 
remain to be performed. 

The final regulations do not adopt this 
recommendation, however, because the 
IRS and Treasury continue to believe 
that customizing activities are 
production activities and that the 
production period does not end until 
these activities are completed. 
Nevertheless, a shortened, retroactive 
suspension period rule adopted in the 
final regulations (and explained below) 
will provide relief in situations that 
involve long periods of delay in the 
performance of customizing activities. 
Suspension Period 

The proposed regulations provide 
that, when production activities related 
to the production of a unit of designated 
property cease for a period of 12 
consecutive months, the capitalization 
of interest is not required (i.e., is 
suspended) for the period beginning 
with the 13th month of cessation. The 
suspension period ends when 
production activities resume. For 
administrative convenience, the 
proposed regulations use an objective 
time test, and therefore, the reasons for 
suspending production are not 
considered. 

Commentators believed that the rule 
in the proposed regulations unduly 
delays the suspension of interest 
capitalization. They argued that a 
taxpayer should not have to wait 12 
months before suspending interest 
capitalization if production activities 
cease for reasons such as strikes, fires, 
or natural disasters. Some commentators 
believed that the determination of 
whether activities have ceased should 
be a facts and circumstances test and 


that interest capitalization should be 
suspended in the month following the 
cessation of production activities. 
Others argued that the cessation period 
should be only 3 or 4 months. Still 
others argued that, if the 12-month 
cessation period is retained, the 
suspension of interest capitalization 
should apply retroactively as of the first 
month of cessation. 

In response to these comments, the 
final regulations shorten the cessation 
period from 12 consecutive months to 
120 consecutive days and, once the 
cessation period is satisfied, permit 
taxpayers to retroactively suspend 


- interest capitalization as of the first 


measurement period following the 
measurement period in which 
production activities ceased. 
Alternatively, if the cessation period 
spans more than one taxable year, and 
a taxpayer does not want to file an 
amended return for the prior year, the 
taxpayer may suspend the capitalization 
of interest with respect to its units of 
designated property beginning with the 
first measurement period of the taxable 
year in which the 120-day period is 
satisfied. 

In connection with the shorter 120- 
day cessation period, however, the final 
regulations introduce several new 
criteria for determining whether 
production activities are considered to 
have ceased. Production activities are 
not considered to have ceased under the 
final regulations if they cease because of 
any delays inherent in the asset 
production process. 


Oil and Gas Provisions 


Section 614 Costs in Accumulated 
Production Expenditures 


Under the proposed regulations, the 
costs with respect to a section 614 
property (section 614 costs) are 
included in the accumulated production 
expenditures for the first well in a 
multi-phase development. Each 
subsequent weil includes a pro rata 
share of these undepleted costs based on 
total wells that the taxpayer could 
feasibly driil on the section 614 
property. However, the taxpayer may 
partition the section 614 costs among 
the number of wells to be drilled on the 
section 614 property if the taxpayer can 
devise a “definite plan” upfront that 
identifies the number and location of 
wells to be drilled. 

Commentators indicated that the 
‘definite plan” requirement is 
impracticable. According to them, the 
number and location of wells to be 
drilled on a property may not be known 
on the date that a first drilling activity 
is undertaken on the section 614 
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property. Commentators, therefore, 
suggested that the final regulations 
allow taxpayers to partition the section 
614 costs among the number of wells 
“feasibly expected” to be drilled on the 
section 614 property. Alternatively, 
commentators suggested that the final 
regulations require taxpayers to include 
the section 614 costs only in the 
accumulated production expenditures 
for a first well drilled on the section 614 
property. 

The final regulations retain the 
definite plan rule. In light of the unique 
nature of a mineral interest and the 
circumstances surrounding the 
development of such an interest, 
however, the final regulations revise the 
rule for taxpayers unable to establish a 
definite plan. Under the revised rule, 
the section 614 costs are generally only 
included once in the accumulated 
production expenditures for a first 
productive well unit on the section 614 
property. (However, the final 
regulations provide that the undepleted 
portion of section 614 costs allocated to 
the first productive well unit must be 
included in the accumulated production 
expenditures for an improvément to the 
unit.) The final regulations provide that 
a first productive well unit generally 
includes all wells that are drilled on a 
section 614 property prior to the date 
the first productive well on the property 
is placed in service and all production 
activities reasonably expected to be 
undertaken are completed. Accordingly, 
the section 614 costs are included in a 
unit (to attract interest capitalization) 
from the date the first physical site 
activity is undertaken with respect to 
the section 614 property until the date 
the first productive well on the section 
614 property is placed in service and all 
production activities reasonably 
expected to be undertaken are 
completed. Generally, each well on a 
section 614 property that is drilled 
subsequent to such date comprises a 
separate unit of property. The IRS and 
Treasury believe this rule is more 
objective and practical than a rule that 
would require the section 614 costs to 
be partitioned among the number of 
wells “feasibly expected” to be drilled 
on a section 614 property. 

The final'regulations provide a rule 
for common feature costs similar to the 
rule provided for section 614 property 
costs. Under the final regulations, the 
costs of the common features are 
generally included only in the 
accumulated production expenditures 
for the first productive well unit. 


Beginning of Production Period 


The proposed regulations provide that 
the production period begins for an oil 


or gas well on the first date physical site 
preparation activities are undertaken 
with respect to the property. 

Certain commentators believed that 
the production period should begin for 
an onshore oil or gas well unit on the 
“spud date,” rather than on the first 
date of physical site preparation 
activity. Commentators indicated that 
taxpayers often do not separately track 
the first date of physical site activity on 
a property, but do maintain records with 
respect to the spud date for purposes of 
applying other provisions of the Code, 
such as section 291(b). 

The IRS and Treasury do not believe 
that the spud date is an appropriate date 
to adopt as the beginning of the 
production period for an onshore oil or 
gas well unit. The spud date may occur 
long after the first date that a physical 
site preparation activity is undertaken 
on a section 614 property. Using the 
spud date could, therefore, be too great 
a deviation from the general rule that 
treats site preparation as the beginning 
of the production period of other real 
property. Accordingly, the final 
regulations do not adopt the 
commentators’ recommendation 
regarding the spud date. 


Surface Equipment and End of 
Production Period 


The proposed regulations provide that 
the production period generally ends for 
an oil or gas well on the date that 
surface production equipment is 
installed and the well is placed in 
service. 

Commentators argued that the 
production period for a well unit should 
not continue beyond the date a 
“Christmas tree”’ is installed on the well 
and that the accumulated production 
expenditures for the well should not 
include the costs of surface production 
equipment. 

The final regulations provide that the 
production period generally ends for a 
productive well unit on the date that the 
productive well included in the unit is 
placed in service and all production 
activities reasonably expected to be 
undertaken are completed. These rules 
are consistent with the general rules that 
apply in the case of other types of 
produced property. 


Casing Point 


The proposed regulations provide that 
the production period generally ends for 
a nonproductive well on the date that 
the nonproductive well is plugged and 
abandoned. 

Commentators believed that the 
production period for a nonproductive 
well unit should end at the casing point, 
which they indicate is the date that a 


decision is made not to complete the 
well for production. 

The final regulations do not address 
the date on which the production period 
ends for a nonproductive well. The IRS 
and Treasury believe, however, that the 
general standards that apply in the case 
of other types of abandoned property 
should be used to determine the date on 
which the production period ends for a 
nonproductive well. 


Allocation of Capitalized Interest to 
Depreciable or Depletable Unit 
Components 


The proposed regulations provide that 
the interest required to be capitalized 
with respect to a unit is added to the 
basis of designated property, rather than 
to the bases of any assets used to 
produce the designated property. 
Additionally, interest required to be 
capitalized with respect to the 
production of land is added to the basis 
of any related depreciable improvement. 

Commentators believed that the final 
regulations should provide that interest 
required to be capitalized with respect 
to an oil or gas well unit is first 
capitalized into the basis of the unit’s 
depreciable property components, if 
any, prior to the bases of the unit’s 
depletable property components. The 
commentators believed that this rule is 
substantially similar to the rule in the 
proposed regulations with respect to the 
allocation of capitalized interest to 
components of a land improvement 
unit. 

The IRS and Treasury believe that 
interest capitalized with respect to 
components of.a unit of property that 
are not subject to an allowance for 
depreciation or depletion is ; 
appropriately added to the basis of the 
components of a unit of property that 
are subject to an allowance for 
depreciation or depletion. Thus, the 
proposed regulations provided that 
interest capitalized with respect to land, 
the cost of which is not depreciable or 
depletable, is added to the basis of 
related depreciable improvements, if 
any. However, interest capitalized with 
respect to the depletable property 
components of a well unit is subject to 
an allowance for depletion. 
Accordingly, the final regulations do not 
adopt the commentators’ suggestions. 


Independent Producer Onshore Well 
Exemption 


Certain commentators suggested that 
independent producer onshore wells 
should be exempted from interest 
capitalization based on their belief that 
the compliance costs for these weils 
outweigh the tax revenues to be gained 
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Under section 263A(c)}(3), Congress 
exempted from the uniform 
capitalization rules certain costs 
incurred with respect to oil and gas 
activities, but did not exempt oil and 
gas activities themselves. Thus, the IRS 
and Treasury do not believe that a 
specific exemption for all independent 
onshore wells is appropriate. 
Accordingly, the final regulations do not 
provide a-specific exemption for 
independent onshore wells. 


Examples 


The final regulations provide 
examples, but delete the comprehensive 
real estate example. The IRS anticipates 
providing illustrations of interest 
capitalization in other guidance. 


Related Person Rules 
In General 


Section 263A(i) provides that the 
Secretary shall prescribe such 
regulations as may be necessary or . 
appropriate to carry out the purposes of 
the uniform capitalization rules, 
including regulations to prevent the use 
of related persons, pass-through entities, 
or intermediaries to avoid these rules. 

Notice 88-99, issued August 17, 1998, 
provides the principal! source of 
guidance concerning the application of 
related person rules under section 
263A(f). Notice 88-99 generally 
provides that if a taxpayer is producing 
designated property and has 
accumulated production expenditures 
that exceed the total amount of its 
eligible debt, one cr more related 
persons (generally members of the same 
parent-subsidiary controlled group as 
defined in section 1563(a){1), whether 
or not filing consolidated returns) must 
capitalize interest with respect to the 
excess expenditures. Under Notice 88— 
99, the related persons, in effect, 
capitalize interest with respect to the 
excess expenditures as if the related 
persons had incurred those 
expenditures directly. The notice 
provides similar rules in the case of 
flow through entities (i.e., partnerships 
or S corporations). 

The proposed regulations also provide 
certain related person rules and direct 
taxpayers to follow applicable 
administrative pronouncements in 
applying the rules. More comprehensive 
related person rules will be proposed at 
a future date under a separate 
regulations project. Until more specific 
rules are provided under related person 
regulations, however, Notice 88-99 
xenerally indicates the position of the 
IRS with respect to the application of 
related persons rules under section 
263A(f). To the extent that Notice 88-99 


rules are modified by specific 
provisions in, or principles of, these 
final regulations, the rules and 
principles of the final regulations are 
controlling. 


Consolidated Return Interest Rule 


Consistent with the purposes of 
section 263A(f), the proposed 
regulations provide that to the extent of 
a consolidated group’s outside interest 
deduction, the consolidated group must 
currently report, rather than defer, the 
interest income on intragroup debt on 
which it capitalizes interest 
(consolidated section 263A(f) interest 
rule). Without this rile, a consolidated 
group could effectively avoid 
capitalizing interest under section 
263A(f) if the group were to capitalize 
interest intragroup debt, but at the same 
time defer reporting the associated 
interest income and deduct outside 
interest equal to or less than the interest 
capitalized. 

Certain taxpayers believed that the 
consolidated section 263A(f) interest 
rule does not apply unless and until 
final regulations are issued under 
section 263A or section 1502. The IRS 
and Treasury believe, however, that a 
consolidated group that effectively 
deducts interest by capitalizing interest 
on intragroup debt under section 
263A(f) and deferring the associated 
interest income on the debt adopts an 
unreasonable interpretation of the 
statute and legislative history of section 
263A(f} to the extent the associated 
interest income on the intragroup debt 
is less than or equai to the group’s 
outside interest expense deductions. 


Comments on Related Person Rules 


Commentators submitted comments 
on certain related persons issues. In 
particular, commentators believed that, 
under Notice 88-99 and the proposed 
rules, capitalizing interest on the 
intragroup debt of an affiliated group 
that is not a consolidated group may 
create an overcapitalization of interest. 
According to the commentators, 
overcapitalization may occur, for 
example, if two or more members 
capitalize interest with respect to the 
same debt (e.g., back-to-back loans). 


Additionally, one commentator believed — 


that interest on debt owed to a 
producing member by a nonproducing 
member should not be subject to 
capitalization. 

In response to commentator concerns, 
the IRS and Treasury are studying 
whether the amount of interest 
capitalized by the related person 
members of an affiliated group should 
be limited to the interest incurred by all 
affiliated group members on outside 


debt, less any interest capitalized by the 
producing member on. outside and 
intragroup debt. It is generally the intent 
of Rev. Proc. 88-99 and the final 
regulations to prevent taxpayers from 
avoiding the purposes of interest 
capitalization through the use of related 
persons. The IRS and Treasury welcome 
additional comments on this and other 
related person issues that should be 
addressed in future related person 
regulations. 


Accounting Method Changes 


The final section 263A(f) regulations 
are generally effective for taxable years 
beginning on or after January 1, 1995. 
Taxpayers that have previously adopted 
methods of accounting under section 
263A(f) may be required to change their 
methods of accounting under section 
263A(f) to comply with the final 
regulations. Within 30 days, the ‘RS will 
issue a revenue procedure prescribing 
the procedures, terms, and conditions 
for effecting method changes necessary 
due to the promulgation of these 
regulations. 

The revenue procedure will facilitate 
election of early application of the 
regulations to the first taxable year 
beginning on or after January 1, 1994 so 
that taxpayers may combine, within the 
same taxable year, changes under the 
final section 263A(f) regulations and 
changes under the final general section 
263A regulations. 


Clarification of Mixed Service Costs De 
Minimis Rules 

The final regulations clarify the 
application of the 90 percent de 
minimis rule for mixed service 
department costs contained in the final 
main section 263A reguiations. Under 
that rule, an electing taxpayer is not 
required to allocate any portion of a 
mixed service department's costs to 
property produced or acquired for resale 
if 90 percent or more of the 
department’s costs are deductible 
service costs. The final regulations 
clarify that if this election is made, the 
taxpayer must also allocate all ofa 
mixed service department’s costs to 
property produced or acquired for resale 
if 90 percent or more of the 
department’s costs are capitalizable 
service costs. 


Special Analyses 


It has been determined that this 
Treasury decision is not a significant 
regulatory action as defined in EO 
12866. Therefore, a regulatory 
assessment is not required. It also has 
been determined that section 553(b) of 
the Administrative Procedure Act (5 
U.S.C. chapter 5) and the Regulatory 
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Flexibility Act (5 U.S.C. chapter 6) do 
not apply to these regulations, and, 
therefore, a Regulatory Flexibility 
Analysis is not required. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, the notice of proposed rulemaking 
preceding these regulations was 
submitted to the Small Business 
Administration for comment on its 
impact on small business. 


Drafting Information 


-The principal author of these final 
regulations is Mary E. Goode of the 
Office of Assistant Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in their 
development. 


List of Subjects 
26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR parts 1 and 602 
are amended as follows: 

Paragraph 1. The authority citation 
for part 1 is amended by adding the 
following citation: 

Authority: 26 U.S.C. 7805 * * * Sections 


1.263A-8 through 1.263A-—15 also issued 
under 26 U.S.C. 263A(i). 


Par. 2. Section 1.263A—0 is amended 
by revising the introductory text, 
removing the word “‘Reserved”’ after 
§ 1.263A-—2(a)(1)(ii)(B)(2), removing the 
word “Reserved” after §§ 1.263A— 
3(c)(4)(vi) (A) through (C) to reflect 
issuance of T.D. 8559 on August 5, 
1994, and adding the following 
headings for §§ 1.263A-8 through 
1.263A-15 to read as follows: 


§1.263A-0 Outline of regulations under 
section 263A. 

This section lists the paragraphs in 
§§ 1.263A—1 through 1.263A-3 and §§ 
1.263A-8 through 1.263A-15. 


* * * * * 


§1.263A-8 Requirement to capitalize 
interest. 

(a) In general. 

(1) General rule. 

(2) Treatment of interest required to 
be capitalized. 

(3) Methods of accounting under 
section 263A(f). 

(4) Special definitions. 

(i) Related person. 


(ii) Placed in service. 

(b) Designated property. 

(1) In general. 

(2) Special rules. 

(i) Application of thresholds. 

(ii) Relevant activities and costs. 

(iii) Production period and cost of 
production. 

(3) Excluded property. 

(4) De minimis rule. 

(i) In general. 

(ii) Determination of total production 
expenditures. 

(c) Definition of real property. 

(1) In general. 

(2) Unsevered natural products of 
land. 

(3) Inherently permanent structures. 

(4) Machinery. 

(i) Treatment. 

(ii) Certain factors not determinative. 

(d) Production. 

(1) Definition of produce. 

(2) Property produced under a 
contract. 

(i) Customer. 

(ii) Contractor. 

(iii) Definition of a contract. 

(iv) Determination of whether 
thresholds are satisfied. 

(A) Customer. 

(B) Contractor. 

(v) Exclusion for property subject to 
long-term contract rules. 


(3) Improvements to existing property. 


(i) In general. 
(ii) Real property. 
(iii) Tangible personal property. 


§1.263A-9 The avoided cost method. 

(a) In general. 

(1) Description. 

(2) Overview. 

(i) In general. 

(ii) Rules that apply in determining 
amounts. 

(3) Definitions of interest and 
incurred. 

(4) Definition of eligible debt. 

(b) Traced debt amount. 

(1) General rule. 

(2) Identification and definition of 
traced debt. 

(3) Example. 

(c) Excess expenditure amount. 

(1) General rule. 

(2) Interest required to be capitalized. 

(3) Example. 

(4) Treatment of interest subject to a 
deferral provision. 

(5) Definitions. 

(i) Nontraced debt. 

(A) Defined. 

(B) Example. 

(ii) Average excess expenditures. 

(A) General rule. 

(B) Example. 

(iii) Weighted average interest rate. 

(A) Determination of rate. 


(B) Interest incurred on nontraced 
debt. 

(C) Average nontraced debt. 

(D) Special rules if taxpayer has no 
nontraced debt or rate is contingent. 

(6) Examples. 

(7) Special rules where the excess 
expenditure amount exceeds incurred 
interest. 

(i) Allocation of total incurred interest 
to units. 

(ii) Application of related person rules 
to average excess expenditures. 

(iii) Special rule for corporations. 

(d) Election not to trace debt. 

(1) General rule. 

(2) Example. 

(e) Election to use external rate. 

(1) In general. 

(2) Eligible taxpayer. 

(f) Selection of computation period 
and measurement dates and application 
of averaging conventions. 

(1) Computation period. 

. (i) In general. 

(ii) Method of accounting. 

(iii) Production period beginning or 
ending during the computation period. 

(2) Measurement dates. 

(i) In general. 

(ii) Measurement period. 

(iii) Measurement dates on which 
accumulated production expenditures 
must be taken into account. 

(iv) More frequent, measurement 
dates: 

(3) Examples. 

(g) Special rules. 

(1) Ordering rules. 

(i) Provisions preempted by section 
263A(f). 

(ii) Deferral provisions applied before 
this section. 

(2) Application of section 263A(f) to 
deferred interest. 

(i) In general. 

(ii) Capitalization of deferral amount. 

(iii) Deferred capitalization. 

(iv) Substitute capitalization. 

(A) General rule. 

(B) Capitalization of amount carried 
forward. 

(C) Method of accounting. 

(v) Examples. 

(3) Simplified inventory method. 

(i) In general. 

(ii) Segmentation of inventory. 

(A) General rule. 

(B) Example. 

(iii) Aggregate interest capitalization 
amount. 

(A) Computation period and weighted 
average interest rate. : 

(B) Computation of the tentative 
aggregate interest capitalization amount. 

(C) Coordination with other interest 
capitalization computations. 

(1) In general. 

(2) Deferred interest. 
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(3) Other coordinating provisions. 

(D) Treatment of increases or 
decreases in the aggregate interest 
capitalization amount. 

(E) Example. 

(iv) Method of accounting. 

(4) Financial accounting method 
disregarded. 

(5) Treatment of intercompany 
transactions. 

(i) General rule. 

(ii) Special rule for consolidated 
group with limited outside borrowing. 

(iii) Example. 

(6) Notional principal contracts and 
other derivatives. 

(7) 15-day repayment rule. 


§ 1.263A-10 Unit of property. 

(a) In general. 

(b) Units of real property. 

(1) In general. 

(2) Functional interdependence. 

(3) Common features. 

(4) Allocation of costs to unit. 

(5) Treatment of costs when a 
common feature is included in a unit of 
real property. 

(i) General rule. 

(ii) Production activity not 
undertaken on benefitted property. 

(A) Direct production activity not 
undertaken. 

(1) In general. 

(2) Land attributable to a benefitted 
property. 

(B) Suspension of direct production 
activity after clearing and grading 
undertaken. ~ 

(1) General rule. 

(2) Accumulated production 
expenditures. 

(iii) Common feature placed in service 
before the end of production of a 
benefitted property. 

(iv) Benefitted property sold before 
production completed on common 
feature. 

(v) Benefitted property placed in 
service before production completed on 
common feature. 

(6) Examples. 

(c) Units of tangible personal 
property. 

(d) Treatment of installations. 


§1.263A-11 Accumulated production 
expenditures. 

(a) General rule. 

(b) When costs are first taken into 
account. 

(1) In general. 

(2) Dedication rule for materials and 
supplies. 

(c) Property produced under a 
contract. 

(1) Customer. 

(2) Contractor. 

(d) Property used to produce 
designated property. 


(1) In general. 
(2) Example. 


(3) Excluded equipment and facilities. 


(e) Improvements. 

(1) General rule. 

(2) De minimis rule. 

(f) Mid-production purchases. 
(g) Related person costs. 

(h) Installation. 


§1.263A-12 Production period. 


(a) In general. 

(b) Related person activities. 

(c) Beginning of production period. 

(1) In general. 

(2) Real property. 

(3) Tangible personal property. 

(d) End of production period. 

(1) In general. 

(2) Special rules. 

(3) Sequential production or delivery. 

(4) Examples. 

(e) Physical production activities. 

(1) In general. 

(2) Illustrations. 

(f) Activities not considered physical 
production. 

(1) Planning and design. 

(2) Incidental repairs. 

(g) Suspension of production period. 

(1) In general. 

(2) Special rule. 

(3) Method of accounting. 

(4) Example. 


§1.263A-13 Oil and gas activities. 


(a) In general. 

(b) Generally applicable rules. 

(1) Beginning of production period. 

(i) Onshore activities. 

(ii) Offshore activities. 

(2) End of production period. 

(3) Accumulated production 
expenditures. 

(i) Costs included. 

(ii) Improvement unit. 

(c) Special rules when definite plan 
not established. 

(1) In general. 

(2) Oil and gas units. 

(i) First productive well unit. 

(ii) Subsequent units. 

(3) Beginning of production period. 

(i) First productive well unit. 

(ii) Subsequent wells. 

(4) End of production period. 

(5) Accumulated production 
expenditures. 

(i) First productive well unit. 

(ii) Subsequent well unit. 

(6) Allocation of interest capitalized 
with respect to first productive well 
unit. 

(7) Examples. 


§ 1.263A-14 Rules for related persons. 


§1.263A-15 Effective dates, transitional 
rules, and anti-abuse rule. 


(a) Effective dates. 


(b) Transitional rule for accumulated 
production expenditures. 

(1) In general. 

(2) Property used to produce 
designated property. 

(c) Anti-abuse rule. 

Par. 3. Section 1.263A-—1 is amended 
by revising the third sentence of 
paragraph (g)(4)(ii) to read as follows: 


§1.263A-1 Uniform capitalization of costs. 
* * * * * 
x * * 

ts) S32 

(ii) * * * Under this election, 
however, if 90 percent or more of a 
mixed service department’s costs are 
capitalizable service costs, a taxpayer 
must allocate 100 percent of the 
department’s costs to the production or 
resale activity benefitted. * * * 
* * * * * 

Par. 4. Section 1.263A~2 is amended 
by revising paragraph (a)(1)(ii)(B)(2) to 
read as follows: 


§1.263A-2 Rules relating to property 
produced by the taxpayer. 
a eo: @ 2 

(1) 2,2 2 

(ii) x ke & 

(B} x * * 

(2) Definition of a contract—(i) 
General rule. Except as provided under 
paragraph (a)(1)(ii)(B)(2)(ii) of this 
section, a contract is any agreement 
providing for the production of property 
if the agreement is entered into before 
the production of the property to be 
delivered under the contract is 
completed. Whether an agreement exists 
depends on all the facts and 
circumstances. Facts and circumstances 
indicating an agreement include, for 
example, the making of a prepayment, 
or an arrangement to make a 
prepayment, for property prior to the 
date of the completion of production of 
the property, or the incurring of 
significant expenditures for property of 
specialized design or specialized 
application that is not intended for self- 
use. 

(ii) Routine purchase order exception. 
A routine purchase order for fungible 
property is not treated as a contract for 
purposes of this section. An agreement 
will not be treated as a routine purchase 
order for fungible property, however, if 
the contractor is required to make more 
than de minimis modifications to the 
property to tailor it to the customer’s 
specific needs, or if at the time the 
agreement is entered into, the customer 
knows or has reason to know that the 
contractor cannot satisfy the agreement 
within 30 days out of existing stocks 
and normal production of finished 
goods. 
* * * * * 
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Par. 5. Section 1.263A-—7 is added and 


reserved and Sections 1.263A—8 through 
1.263A-—15 are added reading as follows: 


§ 1.263A-8 Requirement to capitalize 
interest. 

(a) In general—(1) General rule. 
Capitalization of interest under the 
avoided cost method described in 
§ 1.263A-9 is required with respect to 
the production of designated property 
described in paragraph (b) of this 
section. 

(2) Treatment of interest required to 
be capitalized. in general, interest that 
is capitalized under this section is 
treated as a cost of the designated 
property and is recovered in accordance 
with § 1.263A—1(c)(4). Interest 
capitalized by reason of assets used to 
produce designated property (within the 
meaning of § 1.263A—11(d)) is added to 
the basis of the designated property 
rather than the bases of the assets used 
to produce the designated property. 
Interest capitalized with respect to 
designated property that includes both 
components subject to an allowance for 
depreciation or depletion and 
components not subject to an allowance 
for depreciation or depletion is ratably 
allocated among, and is treated as a cost 
of, components that are subject to an 
allowance for depreciation or depletion. 

(3) Methods of accounting under 
section 263A(f}. Except as otherwise 
provided, methods of accounting and 
other computations under §§ 1.263A-8 
through 1.263A—15 are applied on a 
taxpayer, as opposed to a separate and 
distinct trade or business, basis. 

(4) Special definitions—{i) Related 
person. Except as otherwise provided, 
for purposes of §§ 1.263A-—8 through 
1.263A—15, a person is related to a 
taxpayer if their relationship is 
described in section 267({b) or 707(b). 

(ii) Placed in service. For purposes of 
§§ 1.263A-8 through 1.263A-—15, placed 
in service has the same se as set 
forth in § 1.46—3(d). 

(b) Designated property—{i) In 
general. Except as provided in 
paragraphs (b)(3) and (b)(4) of this 
section, designated property means any 
property that is produced and that is 
either: 

(i) Real property; or 

(ii) Tangible personal property (as 
defined in § 1.263A—2(a}(2}} which 
meets any of the following criteria: 

(A) Property with a class life of 20 
years or more under section 168 (long- 
lived property), but only if the property 
is not property described in section 
1221(l) in the hands of the taxpayer or 
a related person, 

(B) Property with an estimated 
production period (as defined in 


§ 1.263A—12) exceeding 2 years (2-year 
property), or 

(C) Property with an estimated 
production period exceeding 1 year and 
an estimated cost of production 
exceeding $1,000,000 (1-year property). 

(2) Special rules—{i} Application of 
thresholds. The thresholds described in 
paragraphs (b)(1)(ii)(A), (B), and (C) of 
this section are applied separately for 
each unit of property (as defined in 
§ 1.263A-—10). 

(ii) Relevant activities and costs. For 
purposes of determining whether 
property is designated property, all © 
activities and costs are taken into 
account if they are performed or 
incurred by, or for, the taxpayer or any 
related persons and they directly benefit 
or are incurred by reason of the 
production of the property. 

(iii) Production period and cost of 
production. For purposes of applying 
the thresholds under paragraphs 
(b)(1)(ii) (B) and (C) of this section to a 
unit of property, the taxpayer is 
required, at the beginning of the 
production period, to reasonably 
estimate the production period and the 
total cost of production for the unit of 
property. The taxpayer must maintain 
contemporaneous written records 
supporting the estimates and 
classification. If the estimates are 
reasonable based on the facts in 
existence at the beginning of the 
production period, the taxpayer’s 
classification of the property is not 
modified in subsequent periods, even if 
the actual length of the production 
period or the actual cost of production 
differs from the estimates. To be 
considered reasonable, estimates of the 
production period and the total cost of 
production must include anticipated 
expense and time for delay, rework, 
change orders, and technological, design 
or other problems. To the extent that 
several distinct activities related to the 
production of the property are expected 
to occur simultaneously, the period 
during which these distinct activities 
occur is not counted more than once. 
The bases of assets used to produce a 
unit of property (within the meaning of 
§ 1.263A~—11(d)) and any interest that 
would be required to be capitalized if a 
unit of property were designated 
property are disregarded in making 


“ estimates of the total cost of production 


for purposes of this paragraph (b)(2)(iii). 

(3) Excluded property. Designated 
property does not include: 

(i) Timber and evergreen trees that are 
more than 6 years old when severed 
from the roots, or 

(ii) Property produced by the taxpayer 
for use by the taxpayer other than in a 


trade or business or an activity 
conducted for profit. 

(4) De minimis rule—{i) In general. 
Designated property does not include 
property for which— 

(A) The production period does not 
exceed 90 days; and 

(B) The total production expenditures 
do not exceed $1,000,000 divided by the 
number of days in the production 
period. 

(ii) Determination of total production 
expenditures. For purposes of 
determining whether the condition of 
paragraph (b)(4){i)(B) ofthis sectionis _ 
met with respect to property, the cost of 
land, the adjusted basis of property used 
to produce property, and interest that 
would be capitalized with respect to 
property if it were designated property 
are excluded from total production 
expenditures. 

fo) Definition of real property—{1) In 
general. Real property includes land, 
unsevered natural products of land, 
buildings, and inherently permanent 
structures. Any interest in real property 
of a type described in this paragraph (c), 
including fee ownership, co-ownership, 
a leasehold, an option, or a similar 
interest is real property under this 
section. Real property includes the 
structural components of both buildings 
and inherently permanent structures, 
such as walls, partitions, doors, wiring, 
plumbing, central air conditioning and 
heating systems, pipes and ducts, 
elevators and escalators, and other 
similar property. Tenant improvements 
to a building that are inherently 
permanent or otherwise classified as 
real property within the meaning of this 
paragraph (c)(1) are real property under 
this section. However, property 
produced for sale that is not real 
property in the hands of the taxpayer or 
a related person, but that may be 
incorporated into real property by an 
unrelated buyer, is not treated as real 
property by the producing taxpayer 
(e.g., bricks, nails, paint, and 
windowpanes.) 

(2) Unsevered natural products of 
land. Unsevered natural products of 
land include growing crops and plants, 
mines, wells, and other natural deposits. 
Growing crops and plants, however, are 
real property only if the preproductive 
period of the crop or plant exceeds 2 
years. 

(3) Inherently permanent structures. 
Inherently permanent structures include 
property that is affixed to real property 
and that will ordinarily remain affixed 
for an indefinite period of time, such as 
swimming pools, roads, bridges, 
tunnels, paved parking areas and other 
pavements, special foundations, 
wharves and docks, fences, inherently 
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permanent advertising displays, 
inherently permanent outdoor lighting 
facilities, railroad tracks and signals, 
telephone poles, power generation and 
transmission facilities, permanently 
installed telecommunications cables, 

roadcasting towers, oil and gas 
pipelines, derricks and storage 
equipment, grain storage.bins and silos. 
For purposes of this section, affixation 
to real property may be accomplished 
by weight alone. Property may 
constitute an inherently permanent 
structure even though it is not classified 
as a building for purposes of former 
section 48(a)(1)(B) and § 1.48-1. Any 
property not othewise described in this 
paragraph (c)}(3) that constitutes other 
tangible property under the principles 
of former section 48(a)(1)(B} and § 1.48— 
1{d} is treated for the purposes of this 
section as an inherently permanent 
structure. 

(4) Machinery—{i) Treatment. A 
structure that is property in the nature 
of machinery or is essentially an item of 
machinery or equipment is not an 
inherently permanent structure and is 
not real property. In the case, however, 
of a building or inherently permanent 
structure that includes property in the 
nature of machinery as a structural 
component, the property in the nature 
of machinery is real property. 

(ii) Certain factors not determinative. 
A structure may be an inherently 
permanent structure, and not property 
in the nature of machinery or essentially 
an item of machinery, even if the 
structure is necessary to operate or use, 
supports, or is otherwise associated 
with, machinery. 

(d) Production—(1) Definition of 
produce. Produce is defined as provided 
in section 263A(g) and § 1.263A- 
2(a)(1)(i). 

(2) Property produced under a 
contract—{i) Customer. A taxpayer is 
treated as producing any property that 
is produced for the taxpayer (the 
customer) by another party (the 
coiipacton) under a contract with the 
taxpayer or an intermediary. Property 
produced under a contract is designated 
property to the customer if it is real 
property or tangible personal property 
that satisfies the classification 
thresholds described in paragraph 
(b)(1)(ii) of this section. If property 
produced under a contract will become 
pari of a unit of designated property 
produced by the customer in the 
customer’s hands, the property 
produced under the contract is 
designated property to the customer. 

(ij Contractor. Property produced 
under a contract is designated property 
to the contractor if it is real property, 2- 
year property, or 1-year property and 


- 


the property produced under the 
contract is not excluded by reason of 
paragraph (d)(2)(v) of this section. 

(iii) Definition of a contract. For 
purposes of this paragraph (d)(2), 
contract has the same meaning as under 
§ 1.263A—2(a)(i)Gi)(B)(2). 

(iv) Determination of whether 
thresholds are satisfied. In the case of 
tangible personal property produced 
under a contract, the customer and the 
contractor each determine under this 
paragraph (d)({2), whether the property 
satisfies the classification thresholds 
described in paragraph (b)(1){ii) of this 
section. Thus, tangible personal 
property may be designated property 
with respect to either, or both, the 
customer and the contractor. The 
provisions of paragraph (b)(2){iii) of this 
section are modified as set forth in this 
paragraph (d)(2)(iv) for purposes of 
determining whether tangible personal 
property produced under a contract is 2- 
year property or 1-year property. 

{A) Customer. In determining a 
customer’s estimated cost of production, 
the customer takes into account costs 
and payments that are reasonably 
expected to be incurred by the 
customer, but does not take into account 
costs incurred (or to be incurred) by an 
unrelated contractor. In determining the 
customer’s estimated length of the 
production period, the production 
period is treated as beginning on the 
earlier of the date the contract is 
executed or the date that the customer’s 
accumulated production expenditures 
for the unit are at least 5 percent of the 
customer’s total estimated production 
expenditures for the unit. The customer, 
however, may elect to treat the 
production period as beginning on the 
date the sum of the accumulated 
production expenditures of the 
contractor (or contractors if more than 
one contractor is producing components 
for the unit of property) and of the 
customer are at least 5 percent of the 
customer’s estimated production 
expenditures for the unit. 

(B) Contractor. In determining a 
contractor’s estimated cost of 
production, the contractor takes into 
account only the costs that are 
reasonably expected to be incurred by 
the contractor, without any reduction 
for payments from the customer. In 
determining the contractor’s estimated 
length of the production period, the 
production period is treated as 
beginning on the date the contractor’s 
accumulated production expenditures 
(without any reduction for payments 
from the customer) are at least 5 percent 
of the contractor’s total estimated 
accumulated production expenditures. 


(v) Exclusion for property subject to 
long-term contract rules. Property 
described in paragraph (b) of this 
section is designated property with 
respect to a contractor only if— 

(A) The contract is not a long-term 
contract (within the meaning of section 
460(f}; or 

(B) The contract is a home 
construction contract (within the 
meaning of section 460(e)(6)(A) with 
respect to which the requirements of 
section 460(d)(1){B) (i) and (ii) are not 
met. 

(3) Improvem ents to existing 
property—(i) In general. Any 
improvement to prop yperty described in 
§ 1.263(a)—1(b) constitutes the - 
production of prope rty. Generally, any 
improvement to designated property 
constitutes the product ion of designated 


* property. An improvement is not treated 


as the production of designated 
property, however, if the de minimis 
exception described in paragraph (b)(4) 
of this section applies to the 
improvement. In addition, paragraph 
(d)(3)(iii) of this section provides an 
exception for certain improvements to 
tangible personal property. Incidental 
maintenance and repairs are not treated 
as improvements under this paragraph 
(d)(3). See § 1.162—4. 

(ii) Real property. The rehabilitation 
or preservation of a standing building, 
the clearing of raw land prior to sale, 
and the drilling of an oil well are 
activities constituting improvements to 
real property and, therefore, the 
production of designated property. 
Similarly, the demolition of a standing 
building generally constitutes an 
activity that is an improvement to real 
property and, therefore, the production 
of designated property. See the 
exceptions, however, in paragraphs 
(b)({3) and (b)(4) of this section. 

(iii) Tangible personal property. If the 
taxpayer has treated a unit of tangible 
personal property as designated 
property under this section, an 
improvement to such property 
constitutes the production of designated 
property regardless of the remaining 
useful life of the improved property (or 
the improvement) and, except as 
provided in paragraph (b)(4) of this 
section, regardless of the estimated 
length of the production period or the 
estimated cost of the improvement. If 
the taxpayer has not treated a unit of 
tangible personal property as designated 
property under this section, an 
improvement to such property 
consucutes the production of designated 
property only if the improvement 
independently meets the classification 
thresholds described in paragraph 
(b)(1)(ii) of this section. 
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§1.263A-9 The avoided cost method. 

(a) In general—(1) Description. The 
avoided cost method described in this 
section must be used to calculate the 
amount of interest required to be 
capitalized under section 263A(f). 
Generally, any interest that the taxpayer 
theoretically would have avoided if 
accumulated production expenditures 
(as defined in § 1.263A—11) had been 
used to repay or reduce the taxpayer’s 
outstanding debt must be capitalized 
under the avoided cost method. The 
application of the avoided cost method 
does not depend on whether the 
taxpayer actually would have used the 
amounts expended for production to 
repay or reduce debt. Instead, the . 
avoided cost method is based on the 
assumption that debt of the taxpayer 
would have been repaid or reduced 
without regard to the taxpayer’s 
subjective intentions or to restrictions 
(including legal, regulatory, contractual, 
or other restrictions) against repayment 
or use of the debt proceeds. 

(2) Overview—{i) In general. For each 
unit of designated property (within the 
. meaning of § 1.263A-8(b)), the avoided 
cost method requires the capitalization 


of— 
(A) The traced debt amount under 
para: oe (b) of this section, and 
(B)T e excess expenditure amount 
under i (c) of this section. 


(ii) Rules that apply in determining 
amounts. The traced debt and excess 
expenditure amounts are determined for 
each taxable year or shorter 
computation period that includes the 
production period (as defined in 
§ 1.263A-12) of a unit of designated 
property. Paragraph (d) of this section 
provides an election not to trace debt to 
specific units of designated property. 
Paragraph (f) of this section provides 
rules for selecting the computation 
period, for calculating averages, and for 
determining measurement dates within 
the computation period. Special rules 
are in paragraph (g) of this section. 

(3) Definitions of interest and 
incurred. Except as provided in the case 
of certain expenses that are treated as a 
substitute for interest under paragraphs 
(c)(2){iii) and (g)(2)(iv) of this section, 
interest refers to all amounts that are 
characterized as interest expense under 
any provision of the Cade, including, for 
example, sections 482, 483, 1272, 1274, 
and 7872. Incurred refers to the amount 
of interest that is properly accruable 
during the period of time in question 

. determined by taking into account the 
loan agreement and any applicable 
provisions of the Internal Revenue laws 
and regulations such as section 163, 

§ 1.446-2, and sections 1271 through 
1275. 


(4) Definition of eligible debt. Except 
as provided in this paragraph (a)(4), 
eligible debt includes all outstanding 
debt (as evidenced by a contract, bond, 
debenture, note, certificate, or other 
evidence of indebtedness). Eligible debt 
does not include— 

(i) Debt (or the portion thereof) 
bearing interest that is disallowed under 
a provision described in § 1.163-— 
8T(m)(7) (ii); 

(ii) Debt, such as accounts payable 
and other accrued items, that bears no 
interest, except to the extent that such 
debt is traced debt (as defined in 
paragraph (b)(2) of this section); 

. (iii) Debt that is borrowed directly or 
indirectly from a person related to the 


taxpayer and that bears a rate of interest” 


that is less than the applicable Federal 
rate in effect under section 1274(d)} on 
the date of issuance; 

(iv) Debt (or the portion thereof) 
bearing personal interest within the 
meaning of section 163(h)(2); 

(v) Debt (or the portion thereof) 
bearing qualified residence interest 
within the meaning of section 163(h)(3); 

(vi) Debt incurred by an organization 
that is exempt from Federal income tax 
under section 501(a), except to the 
extent interest on such debt is directly 
attributable to an unrelated trade or 
business of the organization within the 
meaning of section 512; 

(vii) Reserves, deferred tax liabilities, 
and similar items that are not treated as 
debt for Federal income tax purposes, 
regardless of the extent to which the 
taxpayer’s applicable financial 
accounting or other regulatory reporting 
principles require or support treating 
these items as debt; and 

(viii) Federal, State, and local income 
tax liabilities, deferred tax liabilities 
under section 453A, and hypothetical 
tax liabilities under the look-back 


, method of section 460(b) or similar 


provisions. 

(b) Traced debt amount—{1) General 
rule. Interest must be capitalized with 
respect to a unit of designated property 
in an amount (the traced debt amount) 
equal to the total interest incurred on 
the traced debt during each 
measurement period (as defined in 
paragraph (f}(2){ii) of this section) that 
ends on a measurement date described 
in paragraph (f}(2)(iii) of this section. 
See the example in paragraph (b)(3) of 
this section. If any interest incurred on 
the traced debt is not taken into account 
for the taxable year that includes the 
measurement period because of a 
deferral provision, see paragraph (g)(2) 
of this section for the time and manner 
for capitalizing and recovering that 
amount. This paragraph (b)(1) does not 
apply if the taxpayer elects under 


paragraph (d) of this section not to trace 
debt. 

(2) Identification and definition of 
traced debt. On each measurement date 
described in paragraph (f)(2)(iii) of this 
section, the taxpayer must identify debt 
that is traced debt with respect to a unit 
of designated property. On each such 
date, traced debt with respect to a unit 
of designated property is the 
outstanding eligible debt (as defined in 
paragraph (a)(4) of this section) that is 
allocated, on that date, te accumulated 
production expenditures with respect to 
the unit of designated property under 
the rules of § 1.163-8T Traced debt also 
includes unpaid interest that has been 
capitalized with respect to such unit 
under paragraph (b)(1) of this section 
and that is included in accumulated 
production expenditures on the 
measurement date. 

(3) Example. The provisions of 
paragraphs (b)(1) and (b)(2) of this 
section are illustrated by the following 
example. 


Example. Corporation X, a calendar year 
taxpayer, is engaged in the production of a 
single unit of designated property during 
1995 (unit A). Corporation X adopts a taxable 
year computation period and quarterly 
measurement dates. Production of unit A 
starts on January 14, 1995, and ends on June 
16, 1995. On March 31, 1995 and on June 30, 
1995, Corporation X has outstanding a 
$1,000,000 loan that is allocated under the 
rules of § 1.163—8T to production 
expenditures with respect to unit A. During 
the period January 1, 1995, through June 30, 
1995, Corporation X incurs $50,000 of . 
interest related to the loan. Under paragraph 
(b)(1) of this section, the $50,000 of interest 
Corporation X incurs on the loan during the 
period January 1, 1995, through June 30, 
1995, must be capitalized with respect to 
unit A. 


(c) Excess expenditure amount—({1) 
General Rule. If there are accumulated 
production expenditures in excess of 
traced debt with respect to a unit of 
designated property on any 
measurement date described in 
paragraph (f)(2){iii) of this section, the 
taxpayer must, for the computation 
period that includes the measurement 
date, capitalize with respect to this unit 
the excess expenditure amount 
calculated under this paragraph (c)(1). 
However, if the sum of the excess 
expenditure amounts for all units of 
designated property of a taxpayer 
exceeds the total interest described in 
paragraph (c)(2) of this section, only a 
prorata amount (as determined under 
paragraph (e)(7} of this section) of such 
interest must be capitalized with respect 
to each unit. For each unit of designated 
property, the excess expenditure 
amount for a computation period equals 
the production of— 
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(i) The average excess expenditures 
(as determined under paragraph 
(c)(5)(ii) of this section) for the unit of 
designated property for that period, and 

(ii) The weighted average interest rate 
(as determined under paragraph 
(c)(5)(iii) of this section) for that period. 

(2) Interest required to be capitalized. 
With respect to an excess expenditure 
amount, interest incurred during the 
computation period is capitalized from 
the following sources and in the 
following sequence but not in excess of 
the excess expenditure amount for all 
units of designated property: 

(i) Interest incurred on nontraced debt 
(as defined in paragraph (c)(5)(i) of this 
section); 

(ii) Interest incurred on borrowings 
described in paragraph (a)(4)(iii) of this 
section (relating to certain borrowings 
from related persons); and 

(iii) In the case of a partnership, 
guaranteed payments for the use of 
capital (within the meaning of section 
707{c)) that would be deductible by the 
partnership if section 263A(f did not 
apply. 

(3) Example. The provisions of 
paragraph (c)(1) and (2) of this section 
are illustrated by the following example. 
‘Example. (i) P, a partnership owned 
equally by Corporation A and Individual B, 
is engaged in the construction of an office 
building during 1995. Average excess 
expenditures for the office building for 1995 
are $2,000,000. When P was formed, A and 
B agreed that A would be entitled to an 
annual guaranteed payment of $70,000 in 
exchange for A’s capital contribution. The 
only borrowing of P, A, and B for 1995 is a 
loan to P from an unrelated lender of 
$1,060,000 (loan #). The loan is nontraced 
debt and bears interest at an annual rate of 
10 percent. Thus, P’s weighted average 
interest rate (determined under paragraph 
(c)(5){iii) of this section) is 10 percent and 
interest incurred during 1995 is $100,000. 

(ii) In accordance with paragraph (c){1) of 
this section, the excess expenditure amount 
is $200,000 {$2,000,000 x 10%). The interest 
capitalized under paragraph (c)(2) of this 
section is $170,006 ($100,000 of interest plus 
$70,000 of guaranteed payments). 

(4) Treatment of interest subject to a 
deferral provision. Mf any interest 
described in paragraph (c)(2) of this 
section is not taken into account for the 
taxable year that includes the 
computation period because of a 
deferral provision described in 
paragraph (g){1){ii) of this section, 
paragraph (c)(2) of this section is first 
applied without regard to the amount of 
the deferred interest. After applying 
paragraph (c}(2) without regard to the 
deferred interest, if the amount of 
interest.capitalized with respect to all 
units of designated property for the 
computation period is less than the 


amount that would have been 
capitalized if a deferral provision did 
not apply, see paragraph (g)(2) of this 
section for the time and manner for 
capitalizing and recovering the 
difference (the shortfall amount). 

(5) Definitions—{i) Nontraced debt— 
(A) Defined. Nontraced debt means all 
eligible debt on a measurement date 
other than any debt that is treated as 
traced debt with respect to any unit of 
designated property on that , 
measurement date. For example, 
nontraced debt includes eligible debt 
that is allocated to expenditures that are 
not capitalized under section 263A(a) 
(e.g., expenditures deductible under 
section 174{a) or 263(c)). Similarly, even 
if eligible debt is allocated to a 
production expenditure for a unit of 
designated property, the debt is 
included in nontraced debt on 
measurement dates before the first or 
after the last measurement date for that 
unit of designated property. Thus, 
nontraced debt may include debt that 
was previously treated as traced debt or 
that will be treated as traced debt on a 
future measurement date. 

(B) Example. The provisions of 
paragraph (c}(5){i)(A) of this section are 
illustrated by the following example. 


Example. In 1995, Corporation X begins, 
but does not complete, the construction of 
two office buildings that are separate units of 
designated property as defined in § 1.263A- 
10 (Property D and Property E). At the 
beginning of 1995, X borrows $2,500,006 (the 
$2,500,000 loan}, which will be used 
exclusively to finance production 
expenditures for Property D. Although 
interest is paid currently, the entire principal 
amount of the loan remains outstanding at 
the end of 1995. Corporation X also has 
outstanding during all of 1995 a long-term 
loan with a principal amount of $2,000,000 
(the $2,000,000 loan). The proceeds of the 
$2,000,000 loan were used exclusively to 
finance the production of Property C, a unit 
of designated property: that was completed in 
1994. Under the rules of paragraph (b}(2) of 
this section, the portion of the $2,500,000 
Joan allocated to accumulated production 
expenditures for property D at each 
measurement date during 1995 is treated as 
traced debt for that measurement date. The 
excess, if any, of $2,500,000 over the amount 
treated as traced debt at each measurement 
date during 1995 is treated as nontraced debt 
for that measurement date, even though it is 
expected that the entire $2,500,000 will be 
treated as traced debt with respect to 
Property D on subsequent measurement dates 
as more of the proceeds of the loan are used 
to finance additional production 
expenditures. In addition, the entire 
principal amount of the $2,000,000 loari is 
treated as nontraced debt for 1995, even 
though it was treated as traced debt with 
respect to Property C in a previous period. 


(ii) Average excess expenditures—(A) 
General rule. The average excess 


expenditures for a unit of designated 
property for a computation period are 
computed by— 


(1) Determining the amount (if any) by 
which accumulated production 
expenditures exceed traced debt at each 
measurement date during the 
computation period; and 


(2) Dividing the sum of these amounts 
by the number of measurement dates 
during the computation period. 


(B) Example. The provisions of 
paragraph (c)(5){ii){A) of this section are 
illustrated by the following example. 


Example. Corporation X, a calendar year 
taxpayer, is engaged in the production of a 
single unit of designated property during 
1995 (unit A). Corporation X adopis the 
taxable year as the computation period and 
quarterly measurement dates. The production 
period for unit A begins on January 14, 1995, 
and ends on June 16, 1995. On March 31, 
1995, and on June 30, 1995, Corporation X 
has outstanding $1,000,000 of traced debt 
with respect to unit A. Accumulated 
production expenditures for unit A on March 
31, 1995, are $1,400,000 and on June 30, 
1995, are $1,600,000. Accumulated 
production expenditures in excess of traced 
debt for unit A on March 31, 1995, are 
$400,000 and on June 30, 1995, are $600,000. 
Average excess expenditures for unit A 
during 1995 are therefore $250,000 
([$400,000 + $600,000 + $0 +$0] + 4). 


(iii) Weighted average interest rate— 
(A) Determination of rate. The weighted 
average interest rate for a computation 
period is determined by dividing 
interest incurred on nontraced debt 
during the period by average nontraced 
debt for the period. 

(B) Interest incurred on nontraced 
debt. Interest incurred on nontraced 
debt during the computation period is 
equal to the total amount of interest 
incurred during the computation period 
on all eligible debt minus the amount of 
interest incurred during the 
computation peried on traced debt. 
Thus, all interest incurred on nontraced 
debt during the computatio@period is 
included in the numerator of the 
weighted average interest rate, even if 
the underlying nontraced debt is repaid 
before the end of a measurement period 
and excluded from nontraced debt 
outstanding for measurement dates after 
repayment, in determining the 
denominator of the weighted average 
interest rate. However, see paragraph 
(g)(7) of this section for an election to 
treat eligible debt that is repaid within 
the 15-day period immediately 
preceding a quarterly measurement date 
as outstanding on that measurement 
date. See paragraph (a)(3) of this section 
for the definitions of interest and 
incurred. 
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(C) Average nontraced debt. The 
average nontraced debt for a 
computation period is computed by— 

(1) Determining the amount of 
nontraced debt outstanding on each 
measurement date during the 
computation period; and 

(2) Dividing the sum of these amounts 
by the number of measurement dates 
during the computation period. 

(D) Special rules if taxpayer has no 
nontraced debt or rate is contingent—If 
the taxpayer does not have nontraced 
debt outstanding during the 
computation period, the weighted 
average interest rate for purposes of 
applying paragraphs (c)(1) and (c)(2) of 
this section is the highest applicable 
Federal rate in effect under section 
1274(d) during the computation period. 
If interest is incurred at a rate that is 
contingent at the time the return for the 
year that includes the computation 
period is filed, the amount of interest is 
determined using the higher of the fixed 
rate of interest (if any) on the underlying 
debt or the applicable Federal rate in 
effect under section 1274(d) on the date 
of issuance. 

(6) Examples. The following examples 
illustrate the principles of this 
paragraph (c): 

Example 1. (i) W, a calendar year taxpayer, 
is engaged in the production of a unit of 
designated property during 1995. For 
purposes of applying the avoided cost 
method of this section, W uses the taxable 
year as the computation period. During 1995, 
W’s only debt is a $1,000,000 loan bearing 
interest at a rate of 7 percent from Y, a person 
that is related to W. Assuming the applicable 
Federal rate in effect under section 1274(d) 
on the date of issuance of the loan is 16 
percent, the loan is not eligible debt under 
paragraph (a)(4) of this section. However, 
even though W has no eligible debt, W incurs 
$70,000 ($1,000,000x7%) of interest during 
the computation period. This interest is 
described in paragraph (c)(2) of this section 
and must be capitalized under paragraph 
(c)(1) of this section to the extent it does not 
exceed W’s excess expenditure amount for 
the unit of property. 

(ii) W detempines, under paragraph 
(c)(5)(ii) of thf section, that average excess 
expenditures for the unit of property are 
$600,000. Assuming the highest applicable 
Federal rate in effect under section 1274(d) 
during the computation period is 10 percent, 
W uses 10 percent as the weighted average 
interest rate for purposes of determining the 
excess expenditure amount. See paragraph 
(c}(5)(iii)(D) of this section. In accordance 
with paragraph (c)(1) of this section, the 
excess expenditure amount is therefore 
$60,060. Because this amount does not 
exceed the total amount of interest described 
in paragraph (c)(2) of this section ($70,000), 
W is required to capitalize $60,000 of interest 
with respect to the unit of designated 
property for the 1995 computation period. 

Example 2. (i) Corporation X, a calendar 
year taxpayer, is engaged in the production 


of a single unit of designated property during 
1955 (unit A). Corporation X adopts the 
taxable year as the computation period and 
quarterly measurement dates. Production of 
unit A begins in 1994 and ends on June 30, 
1995. On March 31, 1995, and on June 30, 
1995, Corporation X has outstanding 
$1,000,000 of eligible debt (loan #1) that is 
allocated under the rules of § 1.163-8T to 
production expenditures for unit A. During 
each of the first two quarters of 1995, $30,000 
of interest is incurred on loan #1. The loan 

is repaid on July 1, 1995. Throughout 1995, 
Corporation X also has outstanding 
$2,000,600 of eligible debt (loan #2) which is 
not allocated under the rules of § 1.163-8T to 
the production of unit A. During 1995, 
$200,000 of interest is incurred on this 
nontraced debt. Accumulated production 
expenditures on March 31, 1995, are 
$1,400,000 and on June 30, 1995. are 
$1,600,000. Accumulated production 
expenditures in excess of traced debt on 
March 31, 1995, are $400,000 and on June 30, 


‘ 1995, are $600,000. 


(ii) Under paragraph (b)(1) of this section, 
the amount of interest capitalized with 
respect to traced debt is $60,000 ($30,000 for 
the measurement period ending March 31, 
1995, and $30,000 for the measurement 
period ending June 30, 1995). Under 
paragraph (c)(5)(ii) of this section, average 
excess expenditures for unit A are $250,000 
({$1,400,000 — $1,000,000) + 
($1,600,900 — $1,000,000) + $0 + $0}+4). 
Under paragraph (c)(5)(iii)(C) of this section, 
average nontraced debt is $2,000,000 ~ 
({$2,000,000 + $2,000,000 + $2,000,000 + 
$2,000,000]+4). Under paragraph (c)(5)(iii)(B) 
of this section, interest incurred on nontraced 
debt is $200,000 ($260,000 of interest 
incurred on all eligible debt less $60,000 of 
interest incurred on traced debt). Under 
paragraph (c)(5)(iii)(A) of this section, the 
weighted average interest rate is 10 percent 
($200,000+$2,000,000). Under paragraph 
(c)(1) of this section, Corporation X 
capitalizes the excess expenditure amount of 
$25,000 ($250,000x10%), because it does not 
exceed the total amount of interest subject to 
capitalization under paragraph (c)(2) of this 
section ($200,000). Thus, the total interest 
capitalized with respect to unit A during 
1995 is $85,000 ($60,000+$25,000). 

(7) Special rules where the excess 
expenditure amount exceeds incurred 
interest.—{i) Allocation of total incurred 
interest to units. For a computation 
period in which the sum of the excess 
expenditure amounts under paragraph 
(c)(1) of this section for all units of 
designated property exceeds the total 
amount of interest (including deferred 
interest) available for capitalization, as 
determined under paragraph (c)(2) of 
this section, the amount of interest that 
is allocated to a unit of designated 
bas op is equal to the product of— 

(A) The total amount of interest 
(including deferred interest) available 
for capitalization, as determined under 
paragraph (c)(2) of this section; and 


(B) A fraction, the numerator of which 


is the average excess expenditures for 


the unit of designated property and the 
denominator of which is the sum of the 
average excess expenditures for all units 
of designated property. 

(ii) Application of related person rules 
to average excess expenditures. Certain 
excess expenditures must be taken into 
account by the persons (if any) required 
to capitalize interest with respect to 
production expenditures of the taxpayer 
under applicable related person rules. 
For each computation period, the 
amount of average excess expenditures 
that must be taken into account by such 
persons for each unit of the taxpayer’s 
property is computed by— 

(A) Determining, for the computation 
period, the amount (if any) by which the 
excess expenditures amount for the unit 
exceeds the amount of interest allocated 
to the unit under paragraph (c)(7)(i) of 
this section; and 

(B) Dividing the excess by the 
weighted average interest rate for the 
period. 

(iii) Special rule for corporations. If a 
corporation is related to another person 
for the purposes of the applicable 
related party rules, the District Director 
upon examination may require that the 
corporation apply this paragraph (c)(7) 
and other provisions of the regulations 
by excluding deferred interest from the 


‘total interest available for capitalization. 


(d) Election not to trace debt.—(1) 
General rule. Taxpayers may elect not to 
trace debt. If the election is made, the 
average excess expenditures and 
weighted average interest rate under 
paragraph (c)(5) of this section are 
determined by treating all eligible debt 
as nontraced debt. For this purpose, 
debt specified in paragraph (a)(4)(ii) of 
this section (e.g., accounts payable) may 
be included in eligible debt, provided it 
would be treated as traced debt but for 
an election under this paragraph (d). 
The election not to trace debt is a 
method of accounting that applies to the 
determination of capitalized interest for 
all designated property of the taxpayer. 
The making or revocation of the election 
is a change in method of accounting 
requiring the consent of the 
Commissioner under:section 446(e)-and 
§ 1.446—1(e). 

(2) Example. The provisions of 
paragraph (d)(1) of this section are 
illustrated by the following example. 

Example. (i) Corporation X, a calendar year 
taxpayer, is engaged in the production of a 
single unit of designated property during 
1995 (unit A). Corporation X adopts the 
taxable year as the computation period and 
quarterly measurement dates. At each 
measurement date (March 31, June 30, 
September 30, and December 31) Corporation 
X has the following outstanding 
indebtedness: 
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Noninterest-bearing accounts 
payable traced to unit A 

Noninterest-bearing accounts 
payable that are not traced to 


$100,000 


$300,000 
Interest-bearing loans that are el- 
igible debt within the meaning 
of paragraph (a)(4) of this sec- 
$900,000 

(ii) Corporation X elects under this 
paragraph (da) not to trace debt. Eligible debt 
at each measurement date for purposes of 
calculating the weighted average interest rate 
under paragraph (c)(5){iii) of this section is 
$1,000,000 ($100,000 + $900,000). 

(e) Election to use external rate—({1) 
In general. An eligible taxpayer may 
elect to use the highest applicable 
Federal rate (AFR) under section 
1274{d) in effect during the computation 
period plus 3 percentage points (AFR 
plus 3) as a substitute for the weighted 
average interest rate determined under 
paragraph (c)(5)(iii) of this section. A 
taxpayer that makes this election may 
not trade debt. The use of the AFR plus 
3 as provided under this paragraph 
(e)(1) constitutes a method of 
accounting. A taxpayer makes the 
election to use the AFR plus 3 method 
by using the AFR plus 3 as the 
taxpayer’s weighted average interest 
rate, and any change to the AFR plus 3 
method by a taxpayer that has never 
previously used the method does not 
require the consent of the 
Commissioner. Any other change to or 
from the use of the AFR plus 3 method 
under this paragraph (e)(1) (other than 
by reason of a taxpayer ceasing to be an 
eligible taxpayer) is a change in method 
of accounting requiring the consent of 
the Commissioner under section 446{e) 
and § 1.446—1{e). All changes to or from 
the AFR phis 3 method are effected on 
a cut-off basis. 

(2) Eligible taxpayer. A taxpayer is an 
eligible taxpayer for a taxable year for 
purposes of this paragraph (e) if the 
average annual gross receipts of the 
taxpayer for the three previous taxable 
years do not exceed $10,000,000 (the 
$10,000,000 gross receipts test for all 
prior taxable years beginning after 
December 31, 1994. For purposes of this 
paragraph (e)(2), the principles of 
section 263A(b)(2}(B) and (C) and 
§ 1.263A-3(b) apply in determining 
whether a taxpayer is an eligible 
taxpayer for a taxable year. 

(f Selection of computation period 
and measurement dates and application 
of averaging conventions.—(1) 
Computation period—(i) In general. A 
taxpayer may (but is not required to) 
make the avoided cost calculation on 
the basis of a full taxable year. If the 
taxpayer uses the taxable year as the 
computation period, a single avoided 


cost calculation is made for each unit of 
designated property for the entire 
taxable year. If the taxpayer uses a 
computation period that is shorter than 
the full taxable year, an avoided cost 
calculation is made for each unit of 
designated property for each shorter 
computation period within the taxable 
year. If the taxpayer uses a shorter 
computation period, the computation 
period may not include portions of more 
than one taxable year and, except as 
provided in the case of short taxable 
years, each computation period within a 
taxable year must be the same length. In 
the case of a short taxable year, a 
taxpayer may treat a period shorter than 
the taxpayer’s regular computation 
period as the first or last computation 
period, or as the only computation 
period for the year if the year is shorter 
than the taxpayer’s regular computation 
period. A taxpayer must use the same 
computation periods for all designated 
property produced during a single 
taxable year. 

(ii) Method of accounting. The choice 
of a computation period is a method of 
accounting. Any change in the 
computation period is a change in 
method of accounting requiring the 
consent of the Commissioner under 
section 446(e) and § 1.446—1(e). 

(iii) Production period beginning or 
ending during the computation period. 
The avoided cost method applies to the 
production of a unit of designated 
property on the basis of a full 
computation period, regardless of 
whether the production period for the 
unit of designated property begins or 
ends during the computation period. 

(2) Measurement dates—{i) In general. 
If a taxpayer uses the taxable year as the 
computation period, measurement dates 
must occur at quarterly or more frequent 
regular intervals. If the taxpayer uses 
computation periods that are shorter 
than the taxable year, measurement 
dates must occur at least twice during 
each computation period and at least 
four times during the taxable year (or 
consecutive 12-month period in the case 
of a short taxable year). The taxpayer 
must use the same measurement dates 
for all designated property produced 
during a computation period. Except in 
the case of a computation period that 
differs from the taxpayer’s regular 
computation period by reason of a short 
taxable year (see paragraph (f)(1)(i) of 
this section}, measurement dates must 
occur at equal intervals during each 
computation period that falls within a 
single taxable year. For any computation 
period that differs from the taxpayer’s 
regular computation period by reason of 
a short taxable year, the measurement 
dates used by the taxpayer during that 


period must be consistent with the 
principles and purposes of section 
263A(f). A taxpayer is permitted to 
modify the frequency of measurement 
dates from year to year. 

(ii) Measurement period. For purposes 
of this section, measurement period 
means the period that begins on the first 
day following the preceding 
measurement date and that ends on the 
measurement date. 

(iii) Measurement dates on which 
accumulated production expenditures 
must be taken into account. The first 
measurement date on which 
accumulated production expenditures 
must be taken into account with respect 
to a unit of designated property is the 
first measurement date followirig the 
beginning of the production period for 
the unit of designated property. The 
final measurement date on which 
accumulated production expenditures 
with respect to a unit of designated 


property must be taken into account is 


the first measurement date following the 
end of the production period for the 
unit of designated property. 
Accumulated production expenditures 
with respect to a unit of designated 
property must also be taken into 
account on all intervening measurement 
dates. See § 1.263A-—12 to determine 
when the production period begins and 
ends. 

(iv) More frequent measurement 
dates. When in the opinion of the 
District Director more frequent 
measurement dates are necessary to 
determine capitalized interest consistent 
with the principles and purposes of 
section 263A(f) for a particular 
computation period, the District 
Director may require the use of more 
frequent measurement dates. Ifa 
significant segment of the taxpayer’s 
production activities (the first segment) 
requires more frequent measurement 
dates than another significant segment 
of the taxpayer’s production activities, 
the taxpayer may request a ruling from 
the Internal Revenue Service permitting, 
for a taxable year and all subsequent 
taxable years, a segregation of the two 
segments and, notwithstanding 
paragraph (f}(2)(i) of this section, the use 
of the more frequent measurement dates 
for only the first segment. The request 
for a ruling must be made in accordance 
with any applicable rules relating to 
submissions of ruling requests. The 
request must be filed on or before the 
due date (including extensions) of the 
original Federal income tax return for 
the first taxable year to which it will 


apy; 

3) Examples. The following examples 
illustrate the principles of this 
paragraph (f): _ 
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Example 1. Corporation X, a calendar year 
taxpayer, is engaged in the production of 
designated property during 1995. 
Corporation X adopts the taxable year as the 
computation period and quarterly 
measurement dates. Corporation X must 
identify traced debt, accumulated production 
expenditures, and nontraced debt at each 
quarterly measurement date (March 31, June 
30, September 30, and December 31). Under 
paragraph (c)(5)(ii) of this section, 
Corporation X must calculate average excess 
expenditures for each unit of designated 
property by determining the amount by 
which accumulated production expenditures 
exceed traced debt for each unit at the end 
of each quarter and dividing the sum of these 
amounts by four. Under paragraph (c)(5)(iii) 
(C) of this section, Corporation X must 
calculate average nontraced debt by 
determining the amount of nontraced debt 
outstanding at the end of each quarter and 
dividing the sum of these amounts by four. 


Example 2. Corporation X, a calendar year 
taxpayer, is engaged in the production of 
designated property during 1995. 
Corporation X adopts a 6-month computation 
period with two measurement dates within 
each computation period. Corporation X 
must identify traced debt, accumulated 
production expenditures, and nontraced debt 
at each measurement date (March 31 and 
June 30 for the first computation period and 
September 30 and December 31 for the 

’ second computation period). Under 
paragraph (c)(5)(ii) of this section, 
Corporation X must, for each computation 
period, calculate average excess expenditures 
for each unit of designated property by 
determining the amount by which 
accumulated production expenditures exceed 
traced debt for each unit at each 
measurement date during the period and 
dividing the sum of these amounts by two. 
Under paragraph (c)(5)(iii)(C) of this section, 
Corporation X must calculate average 


nontraced debt for each computation period 
by determining the amount of nontraced debt 
outstanding at each measurement date during 
the period and dividing the sum of these 
amounts by two. 

Example 3. (i) Corporation X, a calendar 
year taxpayer, is engaged in the production 
of two units of designated property during 
1995. Production of Unit A starts in 1994 and 
ends on June 20, 1995. Production of Unit B 
starts on April 15, 1995, but does net end 
until 1996. Corporation X adopts the taxable 
year as its computation period and does not 
elect under paragraph (d) of this section not 
to trace debt. Corporation X uses quarterly 
measurement dates and pays all interest on 
eligible debt in the quarter in which the 
interest is incurred. During 1995, Corporation 
X has two items of eligible debt. The debt 
and the manner in which it is used are as 
follows: 





Annual 
rate 
(percent) 


Principal 


Period out- 
standing 


Use of proceeds 





$1,000,000 9 
2,000,000 11 











1/01-9/01 
6/01-12/31 


Unit A. 
Nontrace. 








(ii) Based on the annual 9 percent rate of 
interest, Corporation X incurs $7,500 of 
interest during each month that Loan #1 is 
outstanding. 

(iii) Accumulated production expenditures 
at the end of each quarter during 1995 are as 
follows: 





Measure- 


ment date Unit A 


Unit B 





March 371 ... $1,200,000 
1,800,000 


Sept. 30 .... 0 


$o 
500,000 
1,000,000 
0 1,600,000 











(iv) Corporation X must first determine the 
amount of interest incurred on traced debt 
and capitalize the interest incurred on this 
debt (the traced debt amount). Loan #1 is 
allocated to Unit A on the March 31 and June 
30 measurement dates. Accordingly, Loan #1 
is treated as traced debt with respect to unit 
A for the measurement periods beginning 
January 1 and ending June 30. The interest 
incurred on Loan #1 during the period that 
Loan #1 is treated as traced debt must be 
capitalized with respect to Unit A. Thus, 
$45,000 ($7,500 per month for 6 months) is 
capitalized with respect to Unit A. 

(v) Second, Corporation X must determine 
average excess expenditures for Unit A and 
Unit B. For Unit A, this amount is $250,000 
([$200,000 + $800,000 + $0 +$0] + 4). For 
Unit B, this amount is $775,000 ([$0 + 
$500,000 + $1,000,000 + $1,600,000 + 4). 

(vi) Third, Corporation X must determine 
the weighted average interest rate and apply 
that rate to the average excess expenditures 
for Units A and B. The rate is equal to the 
total amount of interest incurred on 
nontraced debt (i.e., interest incurred on all 
eligible debt reduced by interest incurred on 
traced debt) divided by the average nontraced 
debt. The interest incurred on nontraced debt 


equals $143,333 ([$1,000,000 x 9% x %2] + 
[$2,000,000 x 11% x 742] — $45,000). The 
average nontraced debt equals $1,500,000 
([$0 + $2,000,000 + $2,000,000 + $2,000,000] 
+ 4). The weighted average interest rate of 
9.56 percent ($143,333 ’ $1,500,000), is then 
applied to average excess expenditures for 
Units A and B. Accordingly, Corporation X 
capitalizes an additional $23,900 ($250,000 x 
9.56%) with respect to Unit A and $74,090 
($775,000 x 9.56%) with respect to Unit B 
(the excess expenditure amounts). 


(g) Special rules—(1) Ordering rules— 
(i) Provisions preempted by section 
263A(f). Interest must be capitalized 
under section 263A(f) before the 
application of section 163(d) (regarding 
the investment interest limitation), 
section 163(j) (regarding the limitation 
on interest paid to a tax-exempt related 
person), section 266 (regarding the 
election to capitalize carrying charges), 
section 469 (regarding the limitation on 
passive losses), and section 861 
(regarding the allocation of interest to 
United States sources). Any interest that 
is capitalized under section 263A(f) is 
not taken into account as interest under 
those sections. However, in applying 
section 263A(f) with respect to the 
excess expenditure amount, the 
taxpayer must capitalize all interest that 
is neither investment interest under 
section 163(d), exempt related person 
interest under section 163(j), nor passive 
interest under section 469 before 
capitalizing any interest that is either 
investment interest, exempt related 
person interest, or passive interest. Any 
interest that is not required to be 
capitalized after the application of 


section 263A(f) is then taken into 
account as interest subject to sections 
163(d), 163(j), 266, 469, and 861. If, after 
the application of section 263A(f), 
interest is deferred under sections 
163(d), 163(j), 266, or 469, that interest 
is not subject to capitalization under 
section 263A(f) in any subsequent 
taxable year. 

(ii) Deferral provisions applied before 
this section. Interest (including or 
contingent interest) that is subject to a 
deferral provision described in this 
paragraph (g)(1)(ii) is subject to 
capitalization under section 263A(f) 
only in the taxable year in which it 
would be deducted if section 263A(f) 
did not apply. Deferral provisions 
include sections 163(e)(3), 267, 446, and 
461, and all other deferral or limitation 
provisions that are not described in 
paragraph (g)(1)(i) of this section. In 
contrast to the provisions of paragraph 
(g)(1)(i) of this section, deferral 
provisions are applied before the 
application of section 263A(f). 


(2) Application of section 263A(f) to 


’ deferred interest—(i) In general. This 


paragraph (g)(2) describes the time and 
manner of capitalizing and recovering 
the deferral amount. The deferral © 
amount for any computation period 
equals the sum of— 


(A) The amount of interest that is 
incurred on traced debt that is deferred 
during the computation period and is 
not deductible for the taxable year that 
includes the computation period 
because of a deferral provision 
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described in paragraph (g)(1)(ii) of this 
section, and 

(B) The shortfall amount described in 
paragraph (c)(4) of this section. 

(ii} Capitalization of deferral amount. 
The rules described in paragraph 
(g)(2)(iii) of this section apply to the 
deferral amount unless the taxpayer 
elects under paragraph (g)(2)(iv) of this 
section to capitalize substitute costs. 

(iii) Deferred capitalization. If the 
taxpayer does not elect under paragraph 
(g)(2)(iv) of this section to capitalize 
substitute costs, deferred interest to 
which the deferral amount is 
attributable (determined under any 
reasonable method) is capitalized in the 
year or years in which the deferred 
interest would have been deductible but 
for the application of section 263A(f) 
(the capitalization year). For this 
purpose, any interest that is deferred 
from a prior computation period is 
taken into account in subsequent 
capitalization years in the same order in 
which the interest was deferred. If a unit 
of designated property to which 
previously deferred interest relates is 
sold before the capitalization year, the 
deferred interest applicable to that unit 
of property is taken into account in the 
capitalization year and treated as if 
recovered from the sale of the property. 
If the taxpayer continues to hold, 
throughout the capitalization year, a 
unit of depreciable property to which 
previously deferred interest relates, the 
adjusted basis and applicable recovery 
percentages for the unit of property are 
redetermined for the capitalization year 
and subsequent years so that the 
increase in basis is accounted for over 
the remaining recovery periods 
beginning with the capitalization year. 
See Example 2 of paragraph (g)(2)(v) of 
this section. 

(iv) Substitute capitalization—{A) 
General rule. In lieu of deferred 
capitalization under paragraph (g)(2)(iii) 
of this section, the taxpayer may elect 
the substitute capitalization method 
described in this paragraph (g)(2)({iv). 
Under this method, the taxpayer 
capitalizes for the computation period 
in which interest is incurred and 
' deferred (the deferral period) costs that 
would be deducted but for this 
paragraph (g)(2)(iv) (substitute costs). 
The taxpayer must capitalize an amount 
of substitute costs equal to the deferral 
amount for each unit of designated 
property, or if less, a prorata amount 
(determined in accordance with the 
principles of paragraph (c)(7)(i) of this 
section) of the total substitute costs that 
would be deducted but for this 
paragraph (g)(2)(iv) during the deferral 
period. If the entire deferral amount is 
capitalized pursuant to this paragraph 


(g)(2)(iv) in the deferral period, any 
interest incurred and deferred in the 
deferral period is neither capitalized nor 
deducted during the deferral period 
and, unless subsequently capitalized as 
a substitute cost under this paragraph 
(g)(2){iv), is deductible in the 
appropriate subsequent period without 
regard to section 263A(f). 

B) Capitalization of amount carried 
forward. If the taxpayer has an 
insufficient amount of substitute costs 
in the deferral period, the amount by 
which substitute costs are insufficient 


‘ with respect to each unit of designated 


property is a deferral amount 
carryforward to succeeding computation 
periods beginning with the next 
computation period. In any 
carryforward year, the taxpayer must 
capitalize an amount of substitute costs 
equal to the deferral amount 
carryforward or, if less, a prorata 
amount (determined in accordance with 
the principles of paragraph (c)(7)(i) of 
this section) of the total substitute costs 
that would be deducted during the 
carryforward year or years (the 
carryforward capitalization year) but for 
this paragraph (g)(2)(iv) (after applying 
the substitute cost method of this 
paragraph (g)(2)(iv) to the production of 
designated property in the carryforward 
period). If a unit of designated property 
to which the deferral amount 
carryforward relates is sold prior to the 
carryforward capitalization year, 
substitute costs applicable to that unit of 
property are taken into account in the 
carryforward capitalization year and 
treated as if recovered from the sale of 
the property. If the taxpayer continues 
to hold, throughout the capitalization 
year, a unit of depreciable property to 
which a deferral amount carryforward 
relates, the adjusted basis and 
applicable recovery percentages for the 
unit of property are redetermined for the 
carryforward capitalization year and 
subsequent years so that the increase in 
basis is accounted for over the 
remaining recovery periods beginning 
with the carryforward capitalization 
year. See Example 2 of paragraph 
(g)(2)(v) of this section. 

(c) Method of accounting. The 
substitute capitalization method under 
this paragraph (g)(2)(iv) is a method of 
accounting that applies to all designated 
property of the taxpayer. A change to or 
from the substitute capitalization 
method is a change in method of 
accounting requiring the consent of the 
Commissioner under section 446(e) and 
§ 1.446-1(e). 

(v) Examples. The following examples 
illustrate the application of the avoided 
cost method when interest is subject to 
a deferral provisions: 


Example 1. (i) Corporation X is a calendar 
year taxpayer and uses the taxable year as it 
computation period. During 1995, X is 
engaged in the construction of a warehouse 
which X will use in its storage business. The 
warehouse is completed and placed in 
service in December 1995. X’s average excess ~ 
expenditures for 1995 equal $1,000,000. 
Throughout 1995, X’s only outstanding debt 
is nontraced debt of $900,000 and 
$1,200,000, bearing interest at 15 percent and 
9 percent, respectively, per year. Of the 
$243,000 interest incurred during the year 
([$900,000x15%] + [$1,200,000x9%] = 
[$135,000x$108,000]), $75,000 is deferred 
under section 267(a)(2). 

(ii) X must first determine the amount of 
interest required to be capitalized under 
paragraph (c)(1) of this section for 1995 (the 
deferral period) without applying section 
267(a)(2). The weighted average interest rate 
is 11.6 percent ([$135,000x$108,000]+ 
$2,100,000), and the excess expenditure 
amount under paragraph (c)(1) of this section 
is $116,000 ($1,000,000x11.6%). Under 
paragraph (c)(4) of this section, X must then 
determine the amount of interest that would 
be capitalized by applying paragraph (c)(2) of 
this section without regard to the amount of 
deferred interest. Disregarding deferred 
interest, the amount of interest available for 
capitalization is $168,000 ([$900,000x15%] + 
[$1,200,000x9%]— $75,000). Thus, the full 
excess expenditure amount ($116,000) is 
capitalized from interest that is not deferred 
under section 267(a)(2) and there is no 
shortfall amount. 

Example 2. (i) The facts are the same as in 
Example 1, except that $140,000 of interest 
is deferred under section 267 (a)(2) in 1995. 
The taxpayer does not elect to use the 
substitute capitalization method. This 
interest is also deferred in 1996 but would be 
deducted in 1997 if section 263A(f) did not 
apply. As in Example 1, the excess 
expenditure amount is $116,000. Sieticetites’ 
the amount of interest available for 
capitalization after excluding the amount of 
deferred interest is $103,000 
([{$900,000x15%] + [$1,200,000x9%] — 
$140,000). Thus, only $103,000 of interest is 
capitalized with respect to the warehouse in 
1995. Since $116,000 of interest would be 
capitalized if section 267(a)(2) did not apply, 
the deferral amount determined under 
paragraphs (c)(2) and (g)(2)(i) of this section 
is $13,000 ($116,000 — $103,000), and 
$13,000 of deferred interest must be 
capitalized in the year in which it would be 
deducted if section 263A(f) did not apply. 

(ii) The $140,000 of interest deferred under 
section 267(a)(2) in 1995 would be deducted 
in 1997 if section 263A(f) did not apply. X 
is therefore required to capitalize an 
additional $13,000 of interest with respect to 
the warehouse in 1997 and must redetermine 
its basis and recovery percentage. 

(3) Simplified inventory method—(i) 
In general. This paragraph (g)(3) 
provides a simplified method of 
capitalizing interest expense with 
respect to designated property that is 
inventory. Under this method, the 
taxpayer determines beginning and 
ending inventory and cost of goods sold 
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applying all other capitalization 

_ provisions, including, for example, the 
simplified production method of 
§ 1.263A—2(b), but without regard to the 
capitalization of interest with respect to 
inventory. The taxpayer must establish 
a separate capital asset, however, in an 
amount equal to the aggregate interest 
capitalization amount (as defined in 
paragraph (g)(3)(iii)(C) of this section). 
Under the simplified inventory method, 
increases in the aggregate interest 
capitalization amount from one year to 
the next generally are treated as 
reductions in interest expense, and 
decreases in the aggregate interest 
capitalization amount from one year to 
the next are treated as increases to cost 
of goods sold. 

& Segmentation of inventory—(A) 
General rule. Under the simplified 
inventory method, the taxpayer first 
separates its total ending inventory 
value into segments that are equal to the 
total ending inventory value divided by 
the inverse inventory turnover rate. 
Each inventory segment is then assigned 
an age starting with one year and 
increasing by one year for each 
additional segment. The inverse 
inventory turnover rate is determined by 
finding the average of beginning and 
ending inventory, dividing the average 
by the cost of goods sold for the year, 
and rounding the result to the nearest 
whole number. Beginning and ending 
inventory amounts are determined using ~ 
total current cost of inventory for the 
year (rather than carrying value). Cost of 
goods sold, however, may be 
determined using either total current 
cost or the taxpayer’s inventory method. 
In addition, for purposes of this 
paragraph (g)(3)(ii), current costs for a 
year (and, if applicable, the cost of 
goods sold for the year under the 
taxpayer's inventory method) are 
determined without regard to the 
capitalization of interest with respect to 
inventory. 

(B) Example. The provisions of 
paragraph (g)(3)(ii)(A) of this.section are 
illustrated by the following example. 


Example. X, a taxpayer using the FIFO 
inventory method, determines that total cost 
of goods sold for 1995 equals $900, and the 
cost of both beginning and ending inventory 
equals $3,000. Thus, X’s inverse inventory 
turnover rate equals 3 (3.33 rounded to the 
nearest whole number). Total ending 
inventory of $3,000 is divided into three 
segments of $1,000 each. One segment is 
treated as 3-year-old inventory, one segment 
is treated as 2-year-old inventory, and one 
segment is treated as 1-year-old inventory. 


(iii) Aggregate interest capitalization 
amount—{A) Computation period and 
weighted average interest rate. If a 
taxpayer elects the simplified inventory 


method, the taxpayer must use the 
taxable year as its computation period 
and use the weighted average interest 
sate determined under this paragraph 
(g)(3)(iii)(A) in determining the 
aggregate interest capitalization amount 
defined in paragraph (g)(3)(iii)(C) of this 
section and in determining the amount 
of interest capitalized with respect to 
any designated property that is not 
inventory. Under the simplified 
inventory method, the taxpayer 
determines the weighted average 
interest rate in accordance with 
paragraph (c)(5)(iii) of this section, 
treating all eligible debt (other than debt 
traced to noninventory property in the 
case of a taxpayer tracing debt) as 
nontraced debt (i.e., without tracing 
debt to inventory). A taxpayer that has 
elected under paragraph (e) of this 
section to use an external rate as a 
substitute for the weighted average 
interest rate determined under 
paragraph (c)(5)(iii) of this section uses 
the rate described in paragraph (e)(1) as 
the weighted average interest rate. 

(B) Computation of the tentative 
aggregate interest capitalization 
amount. The weighted average interest 
rate is compounded annually by the 
number of years assigned to a particular 
inventory segment to produce an 
interest factor (applicable interest factor) 
for that segment. The amounts 
determined by multiplying the value of 
each inventory segment by its 
applicable interest factor are then 
combined to produce a tentative 
aggregate interest capitalization amount. 

C) Coordination with other interest 
capitalization computations—{1) In 
general. If the tentative aggregate 
interest capitalization amount for a year 
exceeds the aggregate interest 
capitalization amount (defined in 
paragraph (g){3)(iii)(D) of this section) as 
of the close of the preceding year, then, 
for purposes of applying the rules of 
paragraph (c)(7) of this section, the 
excess is treated as an excess 
expenditure amount and the inventory 
to which the simplified inventory 
method of this paragraph (g)(3) applies 
is treated as a single unit of designated 
property. If, after these modifications, 
no paragraph (c}(7) interest allocation is 
necessary ({i.e., the excess expenditure 
amounts for all units of designated 
property do not exceed the total amount 
of interest (including deferred interest) 
available for capitalization), the 
aggregate interest capitalization amount 
generally equals the tentative aggregate 
interest capitalization amount. If, on the 
other hand, a paragraph (c)(7) allocation 
is necessary, the tentative aggregate 
interest capitalization amount is 
generally adjusted to reflect the results 


of that allocation (i.e., the increase in 
the aggregate interest capitalization 
amount is limited to the amount of 
interest allocated to inventory, reduced, 
however, by any substitute costs that are 
capitalized with respect to inventory 
under applicable related party rules). 

(2) Deferred interest. In determining 
the aggregate interest capitalization 
amount, the tentative aggregate interest 
capitalization amount is adjusted (after 
the application of paragraph (c)(7) of 
this section) as appropriate to reflect the 
deferred interest rules of paragraph 
(g)(2) of this section. The tentative 
aggregate interest capitalization amount 
would be reduced, for example, by the 
amount of a taxpayer’s deferred interest 
for a taxable year unless the taxpayer 
has elected the substitute capitalization 
method under paragraph (g)}(2){iv). 

(3) Other coordinating provisions. The 
Commissioner may prescribe, by 
revenue ruling or revenue procedure, 
additional provisions to coordinate the 
election and use of the simplified 
inventory method with other interest 
capitalization requirements and 
-methods. See § 601.601(d)(2)(ii)(b) of 
this chapter. 

(D) Treatment of increases or 
decreases in the aggregate interest 
capitalization amount. Except as 
otherwise provided in this paragraph 
(g)(3)(iii)(D), increases in the aggregate 
interest capitalization amount from one 
year to the next are treated as reductions 
in interest expense, and decreases in the 
aggregate interest capitalization amount 
from one year to the next are treated as 
increases to cost of goods sold. To the 
extent a taxpayer capitalizes substitute 
costs under either applicable related 
party rules or the deferred interest rules 
in paragraph (g)({2) of this section, 
increases in the aggregate interest 
capitalization amount are treated as 
reductions in applicable substitute 
costs, rather than interest expense. 

(E) Example. The provisions of this 
paragraph (g)(3)(iii) are illustrated by 
the following example. 


Example. The facts are the same as in the 
example in paragraph (g)(3)(ii)(B) of this 
section, and, in addition, X determines that 
its weighted average interest rate for 1995 is 
10 percent. Additionally, assume that X has 
no deferred interest in 1995 or 1996 and no 
deferral amount carryforward to either 1995 
or 1996. (See paragraph (g)(2) of this section.) 
Also assume that no allocation is necessary 
under paragraph (c}{7) of this section in 
either 1995 or 1996. Under the rules of 
paragraph (g)(3)(ii) of this section, S divides 
ending inventory into segments of $1,000 
each. One segment is 1-year old inventory, 
one segment is 2-year old inventory, and one 
segment is 3-year inventory. Under paragraph 
(g)(3)(iii)(B) of this section, X must compute 
the applicable interest factor for each 
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segment. The applicable interest factor for 
the 1-year old inventory is not compounded. 
The applicable interest factor for the 2-year 
old inventory is compounded for 1 year. The 
applicable interest factor for the 3-year old 
inventory is compounded for 2 years. The 
interest factor applied to the 1-year old 
inventory segment is .1. The interest factor 
applied to the 2-year old inventory segment 
is .21 [(1.1x1.1)—1]. The interest factor 
applied to the 3-year old inventory is .331 
{(1.1x1.1x1.1)—1]. Thus, the tentative 
aggregate interest capitalization amount for 
1995 is $641 (1,000 x [.1 + .21 + .331]). 
Because X has no deferred interest in 1995, 
no deferral amount carryforward.to 1995, and 
no required allocation under paragraph (c)(7) 
of this section in 1995, X’s aggregate interest 
capitalization amount equals its $641 
tentative aggregate interest capitalization 
amount. If, in 1996, X computes an aggregate 
interest capitalization amount of $750, the 
$109 increase in the amount from 1995 to 
1996 would be treated as a reduction in 
interest expense for 1996. 


{iv) Method of accounting. The simplified 
inventory method is a method of accounting 
that must be elected for and applied to all 
inventory within a single trade or business of 
the taxpayer (within the meaning of section 
446(d) and § 1.446—1(d)). This method may 
be elected only if the inventory in that trade 
or business.consists only of designated 
property and only if the taxpayer’s inverse 
inventory turnover rate for that trade or 
business (as defined im paragraph (g)(3)(ii)(A) 
of this section) is greater than or equal to one. 
A change from or to the simplified inventory 
method is a change in method of accounting 
requiring the consent of the Commissioner 
under section 446(e) and § 1.446—(1)}(e). 

(4) Financial accounting method 
disregarded. The avoided cost method is 
applied under this section without 
regard to any financial or regulatory 
accounting principles for the 
capitalization of interest. For example, 
this section determines the amount of 
interest that must be capitalized without 
regard to Financial Accounting 
Standards Board (FASB) Statement Nos. 
34, 71, and 90, issued by the Financial 
_ Accounting Standards Board, Norwalk, 
CT 06856-5116. Similarly, taxpayers are 
not permitted to net interest income and 
interest expense in determining the 
amount of interest that must be 
capitalized under this section with 
respect to certain restricted tax-exempt 
borrowings even though netiing is 
permitted under FASB Statement No. 
62. 

(5) Treatment of intercompany 
transactions—(i) General rule. If interest 
capitalized under section 263A(f) by a 
member of a consolidated group (within 
the méaning of § 1.1502-1(h)) with 
respect to a unit of designated property 
is attributable to a loan from another 
member of the group (the lending 
member), the intercompany transaction 
provisions of the consolidated return 


regulations do not apply to the lending 
member’s interest income with respect 
to that loan, except as provided in 
paragraph (g)(5)(ii) of this section. For 
this purpose, the capitalized interest 
expense that is attributable to a loan 
from another member is determined 
under any method that reasonably 
reflects the principles of the avoided 
cost method, including the traced and 
nontraced concepts. For purposes of this 
paragraph (g)(5)(i) and paragraph 
(g)(5)(ii) of this section, in order for a 
method to be considered reasonable it 
must be consistently applied. 

(ii) Special rule for consolidated 
group with limited outside borrowing. If, 
for any year, the aggregate amount of 
interest income described in paragraph 
(g){5)(i) of this section for all members 
of the group with respect to all units of 
designated property exceeds the total 
amount of interest that is deductible for 
that year by all members of the group 
with respect to debt of a member owed 
to nonmembers (group deductible 
interest) after applying section 263A(f), 
the intercompany transaction provisions 
of the consolidated return regulations 
are applied to the excess, and the 
amount of interest income that must be 
taken into account by the group under 
paragraph (g)(5)(i) of this section is 
limited to the amount of the group 
deductible interest. The amount to 
which the intercompany transaction 
provisions of the consolidated return 
regulations apply by reason of this 
paragraph (g)(5)(ii) is allocated among 
the lending members under any method 
that reasonably reflects each member’s 
share of interest income described in 
paragraph (g)(5)(i) of this section. Ifa 
lending member has interest income 
that is attributable to more than one unit 
of designated property, the amount to 
which the intercompany transaction 
provisions of the consolidated return 
regulations apply by reason of this 
paragraph (g)(5)(ii) with respect to the 
member is allocated among the units in 
accordance with the principles of 
paragraph (c)(7)(i) of this section. 

(iii) Example. The provisions of 
paragraph (g)(5)(ii) of this section are 
illustrated by the following example. 


Example. (i) P and S1 are the members of 
a consolidated group. In 1995, S1 begins and 
completes the construction of a shopping 
center and is required to capitalize interest 
with respect to the construction. S1’s average 
excess expenditures for 1995 are $5,000,000. 
Throughout 1995, S1’s only borrowings 
include a $6,000,000 loan from P bearing 
interest at an annual rate of 10 percent 
($600,000 per year). Under the avoided cost 
method, S1 is required to capitalize interest 
in the amount of $500,000 
({$600,000+$6,000,000}x5,000,000). 


(ii) P’s only borrowing from unrelated 
lenders is a $2,000,000 loan bearing interest 
at an annual rate of 10 percent ($200,000 per 
year). Under the principles of paragraph 
(g)(5)(ii) of this section, because the aggregate 
amount of interest described in paragraph 
(g)(5){i) of this section ($500,000) exceeds the 
aggregate amount of currently deductible 
interest of the group ($200,000), the 
intercompany transaction provisions of the 
consolidated return regulations apply to the 
excess of $300,000 and the amount of P’s 
interest income that is subject to current 
inclusion by reason of paragraph (g)(5)(i) of 
this section is limited to $200,000. 


(6) Notional principal contracts and 
other derivatives. 

[Reserved] 

(7) 15-day repayment rule. A taxpayer 
may elect to treat any eligible debt that 
is repaid within the 15-day period 
immediately preceding a quarterly 
measurement date as outstanding as of 
that measurement date for purposes of 
determining traced debt, averagé 
nontraced debt, and the weighted 
average interest rate. This election may 
be made or discontinued for any 
computation period and is not a method 
of accounting. 


§ 1.263-10 Unit of property. 

(a) In general. The unit of property as 
defined in this section is used as the 
basis to determine accumulated 
production expenditures under 
§ 1.263A-11 and the beginning and end 
of the production period under 
§ 1.263A—12. Whether property is 1-year 
or 2-year property under § 1.263A- 
8(b)}(1}(ii) is also determined separately 
with respect to each unit of property as 
defined in this section. 

(b) Units of real property—(1) In 
genera!. A unit of real property includes 
any components of real property owned 
by the taxpayer or a related person that 
are functionally interdependent and an 
allocable share of any common feature 
owned by the taxpayer or a related 
person that is real property even though 
the common feature does not meet the 
functional interdependence test. When 
the production period begins with 
respect to any functionally 
interdependent component or any 
common feature of the unit of real 
property, the production period has 
begun for the entire unit of real 
property. See, however, paragraph (b)(5) 
of this section for rules under which the 
costs of a common feature or benefitted 
property are excluded from 
accumulated production expenditures 
for one or more measurement dates. The 
portion of land included in a unit of real 
property includes land on which real 
property (including a common feature) 
included in the unit is situated, land 
subject to setback restrictions with 
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respect to such property, and any other 
contiguous portion of the tract of land 
other than land that the taxpayer holds 
for a purpose unrelated to the unit being 
produced (e.g., investment purposes, 
personal use purposes, or specified 
future development as a separate unit of 
real property). 

(2} Functional interdependence. 
Components of real property produced 
by, or for, the taxpayer, for use by the 
taxpayer or a related person are 
functionally interdependent if the 
placing in service of one component is 
dependent on the placing in service of 
the other component by the taxpayer or 
a related person. In the case of property 
produced for sale, components of real 
property are functionally 
interdependent if they are customarily 
sold as a single unit. For example, the 
real property components of a single- 
family house (e.g., the land, foundation, 
and walls) are functionally 
interdependent. In contrast, components 
of real property that are expected to be 
separately placed in service or held for 
resale are not functionally 
interdependent. Thus, dwelling units 
within a multi-unit building that are 
separately placed in service or sold 
(within the meaning of § 1.263A— 
12(d)(1)) are treated as functionally 
independent of any other units, even 
though the units are located in the same 
building. 

(3) Common features. For purposes of 
this section, a common feature generally 
includes any real property (as defined in 
§ 1.263 A-—8(c)) that benefits real 
property prodtced by, or for, the 
taxpayer or a related person, and that is 
not separately held for the production of 
income. A common feature need not be 
physically contiguous to the real 
property that it benefits. Examples of 
common features include streets, 
sidewalks, playgrounds, clubhouses, 
tennis courts, sewer lines, and cables 
that are not held for the production of 
income separately from the units of real 
property that they benefit. 

(4) Allocation of costs to unit. Except 
as provided in paragraph (b)(5) of this 
section, the accumulated production 
expenditures for a unit of real property 
include, in all cases, the costs that 
directly benefit, or are incurred by 
reason of the production of, the unit of 
real property. Accumulated production 
expenditures also include the adjusted 
basis of property used to produce the 
unit of real property. The accumulated 
costs of a common feature or land that 
benefits more than one unit of real 
property, or that benefits designated 
property and property other than 
designated property, is apportioned 
among the units of designated property, 


or among the designated property and 
property other than designated property, 
in determining accumulated production 
expenditures. The apportionment of the 
accumulated costs of the common 
feature (allocable share) or land 
(attributable land costs) generally may 
be made using any method that is 
applied on a consistent basis and that 
reasonably reflects the benefits 
provided. For example, an 
apportionment based on relative costs to 
be incurred, relative space to be 
occupied, or relative fair market values 
may be reasonable. 

(5) Treatment of costs when a 
common feature is included in a unit of 
real property—{i) General rule. Except 
as provided in this paragraph (b)(5), the 
accumulated production expenditures” 
of a unit of real property include the 
costs of functionally interdependent 
components (benefitted property) and 
an allocable share of the cost of common 
features throughout the entire 
production period of the unit. See 
§ 1.263A—12, relating to the production 
period of a unit of property. 

(ii) Production activity not 
undertaken on benefitted property—{A) 
Direct production activity not 
undertaken—(1) In general. The costs of 
land attributable to a benefitted property 
may be treated as not included in 
accumulated production expenditures 
for a unit of real property for 
measurement dates prior to the first date 
a production activity (direct production 
activity), including the clearing and 
grading of land, has been undertaken 
with respect to the land attributable to 
the benefitted property. Thus, the costs 
of land attributable to a benefitted 
property (as opposed to land 
attributable to the common features) 
with respect to which no direct 
production activities have been 
undertaken may be treated as not 
included in the accumulated production 
expenditures of a unit of real property 
even though a production activity has 
begun on a common feature allocable to 
the unit. 

(2) Land attributable to a benefitted 
property. For purposes of this paragraph 
(b)(5)(Gii), land attributable to a 
benefitted property includes all land in 
the unit of real property that includes 
the benefitted property other than land 
for a common feature. (Thus, land 
attributable to a benefitted property 
does not include land attributable to a 
common feature.) 

(B) Suspension of direct production 
activity after clearing and grading 
undertaken—{1) General rule. This 
paragraph (b)(5)(ii)(B) may be used to 
determine the accumulated production 
expenditures for a unit of real property, 


if the only production activity with 
respect to a benefitted property has been 
clearing and grading and no further 
direct production activity is undertaken 
with respect to the benefitted property 
for at least 120 consecutive days (i.e., 
direct production activity has ceased). 
Under this paragraph (b)(5)(ii)(B), the 
accumulated production expenditures 
attributable to a benefitted property 
qualifying under this paragraph 
(b)(5)(ii)(B) may be excluded from the 
accumulated production expenditures 
of the unit of real property even though 
production continues on a common 
feature allocable to the unit. For 
purposes of this paragraph (b)(5){ii)(B), 
production activity is considered to 
occur during any time which would not 
qualify as a cessation of production 
activities under the suspension period 
rules of § 1.263A—12(g). 

(2) Accumulated production 
expenditures. If this paragraph 
(b)(5)(ii)(B) applies, accumulated 
production expenditures attributable to 
the benefitted property of the unit of 
real property may be treated as not 
included in the accumulated production 
expenditures for the unit starting with 
the first measurement period beginning 
after the first day of the 120 consecutive 
day period, but must be included in the 
accumulated production expenditures 
for the unit beginning in the 
measurement period in which direct 
production activity has resumed on the 
benefitted property. Accumulated 
production expenditures with respect to 
common features allocable to the unit of 
real property may not be excluded 
under this paragraph (b)(5)(ii)(B). 

(iii) Common feature placed in service 
before the end of production of a 
benefitted property. To the extent that a 
common feature with respect to which 
all production activities to be 
undertaken by, or for, a taxpayer or a 
related person are completed is placed 
in service before the end of the 
production period of a unit that 
includes an allocable share of the costs 
of the common feature, the costs of the 
common feature are not treated as 
included in accumulated production 
expenditures of the unit for 
measurement periods beginning after 
the date the common feature is placed 
in service. 

(iv) Benefitted property sold before 
production completed on common 
feature. If a unit of real property is sold 
before common features included in the 
unit are completed, the production 
period of the unit ends on the date of 
sale. Thus, common feature costs 
actually incurred and properly allocable 
to the unit as of the date of sale are 
excluded from accumulated production 
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expenditures for measurement period 
beginning after the date of sale. 
Common feature costs properly 
allocable to the unit and actually 
incurred after the sale are not taken into 
account in determining accumulated 
production expenditures. 

(v} Benefitted property placed in 
service before production completed on 
common feature. Where production 
activities remain to be undertaken on a 
common feature allocable to a unit of 
real property that includes benefitted 
property, the costs of the benefitted 
property are not treated as included in 
the accumulated production 
expenditures for the unit for 
measurement periods beginning after 
the date the benefitted property is 
placed in service and all production 
activities reasonably expected to be 
undertaken by, or for, the taxpayer or a 
related person with respect to the 
benefitted pro are completed. 

(6) Examples. The principles of 
paragraph (b}) of this section are 
illustrated by the following examples: 

. Example 1.B, an individual, is in the trade 
or business of constructing custom-built 
houses for sale. B owns a 10-acre tract upon 
which B intends to build four houses on 2- 
acre lots. In addition, on the remaining 2 
acres B plans to construct a perimeter road 
that benefits the four houses and is not held 


for the production of income separately from - 


the sale of the houses. In 1995, B begins 
constructing the perimeter road and clears 
the land for one house. Under the principles 
of paragraph (b)(1) of this section, each 
planned house (including attributable land) 
is part of a separate unit of real property 
(house unit). Under the principles of 
paragraph (b)(3) of this section, the perimeter 
road (including attributable land) constitutes 
a common feature with respect to each 
planned house (i.e., benefitted property). In 
accordance with paragraph (b)(1), the 
production period for all four house units 
begins when production commences on the 
perimeter road in 1995. In addition, under 
the principles of paragraph (b)(4) of this 
section, the accumulated production 
expenditures for the four house units include 
the allocable costs.of the road. In addition, 
for the house with respect to which B has 
cleared the land, the accumulated production 
expenditures for the house unit include the 
land costs attributable to the house. See 
paragraph (b)(5)(i) of this section. However, 
the accumulated production expenditures for 
each of the three house units that include a 
house for which B has not yet undertaken a 
direct production activity do not include the 
land costs attributable to the house. See 
paragraph (b)(5)(ii) of this section. 

Example 2. Assume the same facts as 
Example 1, except that B undertakes no 
further direct production activity with. 
respect to'the house for which the land was 
cleared for a period of at least 120 days. but 
continues constructing the perimeter road 
during this period. In accordance with 
paragraph (b)(5)(ii)(B) of this section, B may 


exclude the accumulated production 
expenditures attributable to the benefitted 
property from the accumulated production 
expenditures of the house unit starting with 
the first measurement period that begins after 
the first day of the 120 consecutive day 
period. B must include the accumulated 
production expenditures attributable to the 
benefitted property in the accumulated 
production expenditures for the house unit 
beginning with the measurement period in 
which direct production resumes on the 
benefitted property. The house unit will 
continue to include the accumulated 
production expenditures attributable to the 
perimeter road during the period in which 
direct production activity was suspended on 
the benefitted property. 

Example 3, (i) D, a corporation, is in the 
trade or business of developing commercial 
real property. D owns a 20-acre tract upon 
which D intends to build a shopping center 
with 150 stores. D intends to lease the stores. 
D will also provide on the 20 acres a 1500- 
car parking lot, which is not held by D for 
the production of income separately from the 
stores in the shopping center. Additionally, 
D will not produce any other common 
features as part of the project. D intends to 
complete the shopping center in phases and 
expects that each store will be placed in 
service independently of any other store. 

(ii) Under paragraphs (b)(1) and (b){2) of 
this section, each store (including 
attributable land) is part of a separate unit of 
real property (store unit). The 1500-car 
parking lot is a common feature benefitting 
each store, and D must include an allocable 
share of the parking lost in each store unit. 
See paragraph (b)(1) and (b)(3). In accordance 
with paragraph (b)(5)({i), D includes in the 
accumulated production expenditures for 
each store unit during each store unit’s 
production period: the costs capitalized with 
respect to the store (including attributable 
land costs in accordance with paragraph 
(b)(5) of this section) and an allocable share 
of the parking lot costs (including 
attributable land costs in accordance with 
paragraph (b}(5) of this section. Under 
paragraph (b)(4), the portion of the parking 
lot costs that is included in the accumulated 
production expenditures of a store unit is 
determined using a reasonable method of 
allocation. 

Example 4. X, a real estate developer, 
begins a project to construct a condominium 
building and a convenience store for the 
benefit of the condominium. X intends to 
separately lease the convenience store. 
Because the convenience store is held for the 
production of income separately frem the 
condominium units that it benefits, the 
convenience store is not a common feature 
with respect to the condominium building. 
Instead, the convenience store is a separate 
unit of property with a separate production 
period and for which a separate 
determination of accumulated production 
expenditures must be made. 

Example 5. (i) In 1995, X, a realestate |. 
developer, begins a project consisting of a 
condominium building and a common 
swimming pool that is not held for the 
production of income separately from the 
condominium sales. The condominium 


building consists of 10 stories, and each story 
is occupied by a single condominium. 
Production of the swimming pool begins in 
January. No direct production activity is 
undertaken on any condominium until 
September, when direct production activity 
commences on each condominium. On 
December 31, 1995, 1 condominium that was 
completed in December has been sold, 3 
condominiums that were completed in 
December have not been sold, and 6 
condominiums are only partially complete; 
additionally, the swimming pool is 
completed. X is a calendar year taxpayer that 
uses a full taxable year as the se 
period, and quarterly measurement da 

(ii) Under paragraphs (b){1) and (b}(2)« of 
this section, each condominium (including 
attributable land) is part of a separate unit of 
real property. Under the principles of 
paragraph (b)(3) of this section, the 
swimming pool is a common feature with 
respect to each condominium and under 
paragraph (b){4) of this section the cost of the 
swimming pool is allocated equally among 
the condominiums. 

(iii) Under peragraph (b)(1) of this section, 
the production period of each of the 10 
condominium units begins in January when 
production of the swimming pool begins. On 
X’s March 31, 1995, and June 30, 1995, 
measurement dates, the accumulated 
production expenditures for each 
condominium unit include the allocable 
costs of the swimming pool, but not the land 
costs attributable to the condominium 
because no direct production activity has 
been undertaken on the condominium. See 
paragraph (b){5)(ii)(A) of this section. On X’s 
September 30, 1995, and December 31, 1995, 
measurement dates, the accumulated 
production expenditures for each unit 
include the allocable costs of the swimming 
pool, and the costs of the condominium 
(including attributable land costs} because a 
direct production activity has commenced on 
the condominium. See paragraph (b)(5)fi) of 
this section. 

(iv) The production peried for the 
condominium unit thet includes the 
condominium that is sold as of the end of 
1995 ends on the date the condominium is 
sold. See paragraph (b)(5)(iv) of this section. 
The production period of each unit that is 
ready to be held for sale ends when all 
production activities have been completed on 
the unit, in this case on December 31, 1995, 
the date that the swimming pool included in 
the unit is completed. See §1.263A—12{d). 
Accordingly, interest capitalization ceases for 
each such unit that is sold or ready to be held 
for sale as of the end of 1995 (including each 
unit’s allocable share of the completed 
swimming pool). 

(v) The production periods for the 
condominium units that include the 
condominiums that are only. partially 
complete at the end’ of 1995 continue after 
1995. The accumulated production 
expenditures for each partially completed 
condominium unit continue to include the 
costs of the condominium (including 
attributable land costs) in addition to the 
costs of an allocable share of the completed 
swimming poot (including attributable land: 
costs). 
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Example 6. Assume the same facts as in 
Example 5, except that the swimming pool is 
only partially complete as of the end of 1995. 
Under these facts, X capitalizes no interest 
during 1996 for the 1 unit that includes the 
condominium sold during 1995 (including 
the costs of the allocable share of swimming 
pool). See paragraph (b)(5)(iv) of this section. 
However, with respect to the 6 
condominiums that are partially complete 
and the 3 condominiums that are completed 
but unsold, interest capitalization continues 
after the end of 1995. The accumulated 
production expenditures for each of these 9 
units include the costs of an allocable share 
of the swimming pool. See paragraph (b)(5)(i) 
of this section. In determining the costs of an 
allocable share of the swimming pool 
included in the accumulated production 
expenditures for each of the 9 units, X 
includes all costs of the swimming pool 
properly allocable to each unit, including 
those cost incurred as of the date of the sale 
of unit 1 that may have been used under 
applicable administrative procedures (e.g., 
Rev. Proc. 92-29, 1992-1 C.B. 748) in 
determining the basis of unit 1 solely for 
purposes of computing gain or loss on the 
sale of unit 1. See § 601.601(d)(2)(ii)(b) of this 
chapter. 

Example 7. (i) Assume the same facts as in 
Example 5, except that X intends to lease 
rather than sell the condominiums and the 
completed swimming pool is placed in 
service for depreciation purposes on 
December 31, 1995. Additionally, assume 
that all 10 condominiums are partially 
completed at the end of 1995. 

(ii) Under these facts, because the 
swimming pool is a common feature that is 
placed in service separately from the 
condominiums that it benefits, under 
paragraph (b)(5)(iii) of this section, the 
accumulated production expenditures of 
each of the condominium units do not 
include the costs of the allocable share of the 
swimming poo] after 1995. 


(c) Units of tangible personal 
property. Components of tangible 
personal property are a single unit of 
property if the components are 
functionally interdependent. 
Components of tangible personal 
property that are produced by, or for, 
the taxpayer, for use by the taxpayer or 
a related person, are functionally 
interdependent if the placing in service 
of one component is dependent on the 
placing in service of the other 
component by the taxpayer or a related 
person. In the case of tangible personal 
property produced for sale, components 
of tangible personal property are 
functionally interdependent if they are 
customarily sold as a single unit. For 
example, if an aircraft manufacturer 
customarily sells completely assembled 
aircraft, the unit of property includes all 
components of a completely assembled 
aircraft. If the manufacturer also 
customarily sells aircraft engines 
separately, any engines that are 
reasonably expected to be sold 


separately are treated as single units of 
property. 

(d) Treatment of installations. If the 
taxpayer produces or is treated as 
producing any property that is installed 
on or in other property, the production 
activity and installation activity relating 
to each unit of property generally are 
not aggregated for purposes of this 
section. However, if the taxpayer is 
treated as producing and installing any 
property for use by the taxpayer or a 
related person or if the taxpayer enters 
into a contract requiring the taxpayer to 
install property for use by a customer, 
the production activity and installation 
activity are aggregated for purposes of 
this section. 

§ 1.263A-11 Accumulated production 
expenditures. 

(a) General rule. Accumulated 
production expenditures generally 
means the cumulative amount of direct 
and indirect costs described in section 
263A(a) that are required to be 
capitalized with respect to the unit of 
property (as defined in § 1.263A-10), 
including interest capitalized in prior 
computation periods, plus the adjusted 
bases of any assets described in 
paragraph (d) of this section that are 
used to produce the unit of property 
during the period of their use. 
Accumulated production expenditures 
may also include the basis of any 
property received by the taxpayer in a 
nontaxable transaction. 

(b) When costs are first taken into 
account—(1) In general. Except as 
provided in paragraph (c)(1) of this 
section, costs are taken into account in 
the computation of accumulated 
production expenditures at the time and 
to the extent they would otherwise be 
taken into account under the taxpayer’s 
method of accounting (e.g., after 
applying the requirements of section 
461, including the economic 
performance requirement of section 
461(h)). Costs that have been incurred 
and capitalized with respect to a unit of 
property prior to the beginning of the 
production period are taken into 
account as accumulated production 
expenditures beginning on the date on 
which the production period of the 
property begins (as defined in § 1.263A-— 
12(c)). Thus, for example, the cost of 
raw land acquired for development, the 
cost of a leasehold in mineral properties 
acquired for development, and the 
capitalized cost of planning and design 
activities are taken into account as 
accumulated production expenditures 
beginning on the first day of the 
production period. For purposes of 
determining accumulated production 
expenditures on any measurement date 


during a computation period, the 
interest required to be capitalized for 
the computation period is deemed to be 
capitalized on the day immediately 
following the end of the computation 
period. For any subsequent 
measurement dates and computation 
periods, that interest is included in 
accumulated production expenditures. 
If the cost of land or common features 
is allocated among planned units of 
property that are completed in phases, 
any portion of the cost properly 
allocated to completed units is not 
reallocated to any incomplete units of 
property. . 

(2) Dedication rule for materials and 
supplies. The costs of raw materials, 
supplies, or similar items are taken into 
account as accumulated production 
expenditures when they are incurred 
and dedicated to production of a unit of 
property. Dedicated means the first date 
on which the raw materials, supplies, or 
similar items are specifically associated 
with the production of any unit of 
property, including by record, 
assignment to the specific job site, or 
physical incorporation. In contrast, in 
the case of a component or subassembly 
that is reasonably expected to be 
become a part of (e.g., be incorporated 
into) any unit of property, costs 
incurred (including dedicated raw 
materials) for the component or 
subassembly are taken into account as 
accumulated production expenditures 
during the production of any portion of 
the component or subassembly and 
prior to its connection with (e.g., 
incorporation into) any specific unit of 
property. For purposes of the preceding 
sentence, components and 
subassemblies must be aggregated at 
each measurement date in a reasonable 
manner that is consistent with the 
purposes of section 263A(f). 

(O Property produced under a 
contract—(1) Customer. If a unit of 
property produced under a contract is 
designated property under § 1.263A- 
8(d)(2)(i) with respect to the customer, 
the customer’s accumulated production 
expenditures include any payments 
under the contract that represent part of 
the purchase price of the unit of 
designated property or, to the extent 
costs are incurred earlier than payments 
are made (determined on a cumulative 
basis for each unit of designated 
property), any part of such price for 
which the requirements of section 461 
have been satisfied. The customer has 
made a payment under this section if 
the transaction would be considered a 
payment by a taxpayer using the cash 
receipts and disbursements method of 
accounting. The customer’s 
accumulated production expenditures 
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also include any other costs incurred by 
the customer, such as interest, or any 
other direct or indirect costs that are 
required to be capitalized under section 
263A(a) and the regulations thereunder 
with respect to the production of the 
unit of designated property. 

(2) Contractor. If a unit of property 
produced under a contract is designated 
property under § 1,263A—8(d)(2)(ii) with 
respect to the contractor, the contractor 
must treat the cumulative amount of 
payments made by the customer under 
the contract attributable to the unit of 
property as a reduction in the 
contractor’s accumulated preduction 
expenditures. The customer has made a 
payment under this section if the 
transaction weuld be considered a 
payment by a taxpayer using the cash 
receipts and disbursements method of 
accounting. 

(d) Property used to produce 
designated property—{1) In general. 
Accumulated production expenditures 
include the adjusted bases (or portion 
thereof} of any equipment, facilities, or 
other similar assets, used in a 
reasonably preximate manner for the 
production of a unit of designated 
property during any measurement 
period in which the asset is so used. 
Examples of assets used in a reasonably 
proximate manner include machinery 
and equipment used directly or 
indirectly in the production process, 
such as assembly-line structures, cranes, 
bulldozers, and buildings. A taxpayer 
apportions the adjusted basis of an asset 
used in the production of more than one 
unit of designated property in a 
measurement period among such units 
of designated property using reasonable 
criteria corresponding to the use of the 
asset, such as machine hours, mileage, 
or units of production, If an asset used 
in a reasonably proximate manner for 
the production of a unit of designated 
property is temporarily idle (within the 
meaning of § 1.263A—1(e){3)(iii){E)) for 
an entire measurement period, the 
adjusted basis of the asset is excluded 
from the accumulated production 
expenditures for the unit during that 
measurement period. Notwithstanding 
this paragraph (d)(1), the portion of the 
depreciation allowance for equipment, 
facilities, or any other asset that is 
capitalized with respect to a unit of 
designated property in accordance with 
§ 1.263A—1(e}(3){ii)(P) is included in 
accumulated production expenditures 
without to the extent of use 
under this paragraph (d){1) (i.e., without 
regard to whether the asset is used in a 
reasonably proximate manner for the 
production of the unit of designated 
property). 


(2) Example. The following example 
illustrates how the basis of an asset is 
allocated on the basis. of time: 


Example. In 1995, X uses a bulldozer 
exclusively to clear the land om several 
adjacent real estate development projects, A, 
B, and C. A, B, and C are treated as separate 
units of property under the principles of 
§ 1.263A—10. X decides to allocate the basis 
of the bulldozer among the three projects on 
the basis of time. At the end of the first 
quarter of 1995, the production period has 
commenced for all three projects. The 
bulldozer was operated for 36 hours on 
project A, 80 hours on project B, and 10 
hours on project C, fora total of 120 hours 
for the entire period. For purposes of 
determining accumulated production 
expenditures as of the end of the first quarter, 
1%, of the adjusted basis of the bulldozer is 
allocated to project A, 7 to project B, and “2 
to project C. Nonworking hours, regularly 
scheduled nonworking days, or other periods 
in which the bulldozer is temporarily idle 
(within the meaning of § 1.263A-— 
1fe}(3)(iii)(E)) during the measurement period 
are not taken into account in allocating the 
basis of the bulldozer. 


(3} Excluded equipment and facilities. 
The adjusted bases of equipment, 
facilities, or other assets that are not 
used in a reasonably proximate manner 
to produce a unit of property are not 
included in the computation of 
accumulated production expenditures. 
For example, the adjusted bases of 
equipment and facilities, including 
buildings and other structures, used in 
service departments performing 
administrative, purchasing, personnel, 
legal, accounting, or similar functions, 
are excluded from the computation of 
accumulated production expenditures 
under this paragraph (d)(3). 

‘(e) Improvements—(1) General rule. If 
an improvement constitutes the 
production of designated property 
under $1.263A—8(d)(3), accumulated 
production expenditures with respect to 
the improvement consist of— 

(i) All direct and indirect costs 
required to be capitalized with respect 
to the improvement, 

(ii) In the case of an as cemeeencan to 
a unit of real property 

(A) An allocable portion of the cost of 
land, and 

(B) For any measurement period, the 
adjusted basis of any existing structure, 
common feature, or other property that 
is not placed in service or must be 
temporarily withdrawn from service to 
complete the improvement (associated 
property) during any part of the 
measurement period if the associated 
property directly benefits the property 
being improved, the associated property 
directly benefits from the improvement, 
or the improvement was incurred by 
reason of the associated property. See, 


however, the de minimis rule under 
paragraph (e)(2) of this section that 
applies in the case of associated 
property. 

(iii) In the case of an improvement to 
a unit of tangible personal property, the 
adjusted basis of the asset being 
improved if the asset either is not 
placed in service or must be temporarily 
withdrawn from service to complete the 
improvement. 


(2) De minimis rule. For purposes of 
paragraph (e)(1)(ii) of this section, the 
total costs of all associated property for 
an improvement unit (associated 
property costs are excluded from the 
accumulated production expenditures 
for the improvement unit during its 
production period if, on the date the 
production period of the unit begins, the - 
taxpayer reasonably expects that at no 
time during the production period of the 
unit will the accumulated production 
expenditures for the unit, determined 
without regard to the associated 
property costs, exceed 5 percent of the 
associated property costs. 


(f} Mid-production purchases. If a 
taxpayer purchases a unit of property 
for further production, the taxpayer’s 
accumulated production expenditures 
include the full purchase price of the 
property plus, in accordance with the 
principles of paragraph (e} of this 
section, additional direct and indirect 
costs incurred by the taxpayer. 


(g) Related person costs. The activities 
of a related person are taken into 
account in applying the classification 
thresholds under § 1.263A-—8(b)(1)(ii{B) 
and (€), and in determining the 
production period of a unit of 
designated property under § 1.263A—12. 
However, only those costs incurred by 
the taxpayer are taken into account in 
the taxpayer’s accumulated production 
expenditures under this section because 
the related person includes its own 
capitalized costs in the related person's 
accumulated production expenditures 
with respect to any unit of designated 
property upon which the parties engage 
in mutual production activities. For 
purposes of the preceding sentence, the 
accumulated productien expenditures 
of any property transferred to a taxpayer 
in a nontaxable transaction are treated 
as accumulated production 
expenditures incurred by the taxpayer. 


(li) Installation. If the taxpayer installs 
property that is purchased by the 
taxpayer, accumulated production 
expenditures include the cost of the 
property that is, installed in addition to 
the direct and indirect costs of 
installation. 
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§ 1.263A-12 Production period. 

(a) In general. Capitalization of 
interest is required under § 1.263A-9 for 
computation periods (within the 
meaning of § 1.263A-9(f}(1)) that 
include the production period of a unit 
of designated property. In contrast, 
section 263A(a) requires the 
capitalization of all other direct or 
indirect costs, such as insurance, taxes, 
and storage, that directly benefit or are 
incurred by reason of the production of 
property without regard to whether they 
are incurred during a period in which 
production activity occurs. 

(b) Related person activities. 
Activities performed and costs iniubeed 
by a person related to the taxpayer that 
directly benefit or are incurred by 
reason of the taxpayer’s production of 
designated property are taken into 
account in determining the taxpayer’s 
production period (regardless of 
whether the related person is 
performing only a service or is 
producing a subassembly or component 
that the related person is required to 
treat as an item of designated property). 
These activities and the related person’s 
costs are also taken into account in 
determining whether tangible personal 
property produced by the taxpayer is 1- 
year or 2-year property under § 1.263A- 
8(b)(1)(ii) (B) and (C). 

(c) Beginning of production period— 
‘1) In general. A separate production 
period is determined for each unit of 
property defined in § 1.263A-—10: The 
production period begins on the date 
that production of the unit of property 
begins. 

2) Real property. The production 
period of a unit of real property begins 
on the first date that any physical 
production activity (as defined in 
paragraph (e) of this section) is 
performed with respect to a unit of real 
property. See § 1.263A-10(b)(1). The 
production period of a unit of real 
property produced under a contract 
begins for the contractor on the date the 
contractor begins physical production 
activity on the property. The production 
period of a unit of real property 
produced under a contract begins for the 
customer on the date either the 
customer or the contractor begins 
physical production activity on the 
property. 

(3) Tangible personal property. The 
production period of a unit of tangible 
personal property begins on the first 
date by which the taxpayer’s 
accumulated production expenditures, 
including planning and design 
expenditures, are at least 5 percent of 
the taxpayer’s total estimated 
accumulated production expenditures 
for the property unit. Thus, the 


beginning of the production period is 
determined without regard to whether 
physical production activity has 
commenced. The production period of a 
unit of tangible personal property 
produced under a contract begins for the 
contractor when the contractor’s 
accumulated production expenditures, 
without any reduction for payments 
from the customer, are at least 5 percent 
of the contractor’s total estimated 
accumulated production expenditures. 
The production period for a unit of 
tangible personal property produced 
under a contract begins for the customer 
when the customer’s accumulated 
production expenditures are at least 5 
percent of the customer’s total estimated 
accumulated production expenditures. 

(d) End of production period—({1) In 
general. The production period for a 
unit of property produced for self use 
ends on the date that the unit is placed 
in service and all production activities 
reasonably expected to be undertaken 
by, or for, the taxpayer or a related 
person are completed. The production 
period for a unit of property produced 
for sale ends on the date that the unit 
is ready to be held for sale and all 
production activities reasonably 
expected to be undertaken by, or for, the 
taxpayer or a related person are 
completed. See, however, § 1.263A-— 
10(b)(5){iv) providing an exception for 
common features in the case of a 
benefitted property that is sold. In the 
case of a unit of property produced 
under a contract, the production period 
for the customer ends when the 
property is placed in service by the 
customer and all production activities 
reasonably expected to be undertaken 
are complete (i.e., generally, no earlier 
than when the customer takes delivery). 
In the case of property that is 
customarily aged (such as tobacco, 
wine, or whiskey) before it is sold, the 
production period includes the aging 
period. 

(2) Special rules. The production 
period does not end for a unit of 
property prior to the completion of 
physical production activities by the 
taxpayer even though the property is 
held for sale or lease, since all 
production activities reasonably 
expected to be undertaken by the 
taxpayer with respect to such property 
have not in fact been completed. See, 
however, § 1.263A—10(b)(5) regarding 
separation of certain common features. 

3) Sequential production or delivery. 
The production period ends with 
respect to each unit of property (as 
defined in § 1.263A—10) and its 
associated accumulated production 
expenditures as the unit of property is 
completed within the meaning of 


paragraph (d)(1) of this section, without 
regard to the production activities or 
costs of any other units of property. 
Thus, for example, in the case of 
separate apartments in a multi-unit 
building, each of which is a separate 
unit of property within the meaning of 
§ 1.263A-10, the production period 
ends for each separate apartment when 
it is ready to be held for sale or placed 
in service within the meaning of 
paragraph (d)(1) of this section. In the 
case of a single unit of property that 
merely undergoes separate and distinct 
stages of production, the production 
period ends at the same time (i.e., when 
all separate stages of production are 
completed with respect to the entire 
amount of accumulated production 
expenditures for the property). 

(4) Examples. The provisions of 
paragraph (d) of this section are 
illustrated by the following example: 


Example 1. E is engaged in the original 
construction of a high-rise office building 
with two wings. At the end of 1995, Wing #1, 
but not Wing #2, is placed in service. 
Moreover, at the end of 1995, all production 
activities reasonably expected to be 
undertaken on Wing #1 are completed. In 
accordance with § 1.263A-10(b)(1), Wing #1 
and Wing #2 are separate units of designated 
property. E may stop capitalizing interest on 
Wing #1 but not on Wing #2. 

Example 2. F is in the business of 
constructing finished houses. F generally 
paints and finishes the interior of the house, 
although this does not occur until a potential 
buyer is located. Because F reasonably 
expects to undertake production activity 
(painting and finishing), the production 
period of each house does not end until these 
activities are completed. 


(e) Physical production activities—(1) 
In general. The term physical 
production activities includes any 
physical activity that constitutes 
production within the meaning of 
§ 1.263A-8(d)(1). The production period 
begins and interest must be capitalized 
with respect to real property if any 
physical production activities are 
undertaken, whether alone or in 
preparation for the construction of 
buildings or other structures, or with 
respect to the improvement of existing 
structures. For example, the clearing of 
raw land constitutes.the production of 
designated property, even if only 
cleared prior to resale. 

(2) Illustrations. THe following is a 
partial list of activities any one of which 
constitutes a physical production 
activity with respect to the production 
of real property: 

(i) Clearing, grading, or excavating of 
raw land; 

(ii) Demolishing a building or gutting 
a standing building; 
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(iii) Engaging in the construction of 
infrastructure, such as roads, sewers, 
sidewalks, cables, and wiring; 

(iv) Undertaking structural, 
mechanical, or electrical activities with 
respect to a building or other structure; 
or 

(v) Engaging in landscaping activities. 

(f) Activities not considered physical 
production. The activities described in 
paragraphs (f)(1) and (f)(2) of this 
section are not considered physical 
production activities: 

(1) Planning and design. Soil testing, 
preparing architectural blueprints or 
models, or obtaining building permits. 

(2) Incidental repairs. Physical 
activities of an incidental nature that 
may be treated as repairs under § 1.162— 
4. 

(g) Suspension of production period— 
(1) In general. If production activities 
related to the production of a unit of 
designated property cease for at least 
120 consecutive days (cessation period), 
a taxpayer may suspend the 
capitalization of interest with respect to 
the unit of designated property starting 
with the first measurement period that 
begins after the first day in which 
production ceases. The taxpayer must 
resume the capitalization of interest 
with respect to a unit beginning with 
the measurement period during which 
production activities resume. In 
addition, production activities are not 
considered to have ceased if they cease 
because of circumstances inherent in 
the production process, such as normal 
adverse weather conditions, scheduled 
plant shutdowns, or delays due to 
design or construction flaws, the 
obtaining of a permit or license, or the 
settlement of groundfill to construct 
property. Interest incurred on debt that 
is traced debt with respect to a unit of 
designated property during the 
suspension period is subject to 
capitalization with respect to the 
production of other units of designated 
property as interest on nontraced debt. 
See § 1.263A—9(c)(5)(i) of this section. 
For applications of the avoided cost 
method after the end of the suspension 
period, the accumulated production 
expenditures for the unit include the 
balance of accumulated production 
expenditures as of the beginning of the 
suspension period, plus any additional 
capitalized costs incurred during the 
suspension period. No further 
suspension of interest capitalization 
may occur unless the requirements for 
a new suspension period are satisfied. 

(2) Special rule. ff a cessation period 
spans more than one taxable year, the 
taxpayer may suspend the capitalization 
of interest with respect to a unit 
beginning with the first measurement 


period of the taxable year in which the 
120-day period is satisfied. 

(3) Method of accounting. An election 
to suspend interest capitalization under 
paragraph (g)(1) of this section is a 
method of accounting that must be 
consistently applied to all units that 
satisfy the requirements of paragraph 
(g)(1) of this section. However, the 
special rule in paragraph (g)(2) of this 
section is applied on an annual basis to 
all units of an electing taxpayer that 
satisfy the requirements of paragraph 
(g)(2) of this section. 

(4) Example. The provisions of 
paragraph (g)(1) of this section are 
illustrated by the following example. 


Example. (i) D, a calendar-year taxpayer, 
began production of a residential housing 
development on January 1, 1995. D, in 
applying the avoided cost method, chose a 
taxable year computation period and 
quarterly measurement dates. On April 10, 
1995, all production activities ceased with 
respect to the units in the development until 
December 1, 1996. The cessation, which 
occurred for a period of at least 120 
consecutive days, was not attributable to 
circumstances inherent in the production 
process. With respect to the units in the 
development, D incurred production 
expenditures of $2,000,000 from January 1, 
1995 through April 10, 1995. D incurred 
interest of $100,000 on traced debt with 
respect to the units for the period beginning 
January 1, 1995, and ending June 30, 1995. 

D did not incur any production expenditures 
for the more than 20-month cessation 
beginning April 10, 1995, and ending 
December 1, 1996, but incurred $200,000 of 
production expenditures from December 1, 
1996, through December 31, 1996. 

(ii) D is required to capitalize the $100,000 
interest on traced debt incurred during the 
two measurement periods beginning January 
1, 1995, and ending june 30, 1995. Because 
D satisfied the 120-day rule under this 
paragraph (g), D is not required to capitalize 
interest with respect to the accumulated 
production expenditures for the units for the 
measurement period beginning July 1, 1995, 
and ending September 30, 1995, which is the 
first measurement period that begins after the 
date production activities cease. D is rquired 
to resume interest capitalization with respect 
to the $2,300,000 
(2,000,000+100,000+200,000) of accumulated 
production expenditures for the units for the 
measurement period beginning October 1, 
1996, and ending December 31, 1996 (the 
measurement period during which 
production activities resume). Accordingly, D 
may suspend the capitalization of interest 
with respect to the units from July 1, 1995, 
through September 30, 1996. 


§ 1.263A-13 Oil and gas activities. 

(a) In general. This section provides 
rules that are to be applied in tandem 
with §§ 1.263A-8 through 1.263A-12, 
1.263A—14, and 1.263A-15 in 
capitalizing interest with respect to the 
development (within the meaning of 


section 263A(g)) of oil or gas property 
For this purpose, oil or gas property 
consists of each separate operating 
mineral interest in oil or gas as defined 
in section 614(a), or, if a taxpayer makes 
an election under section 614(b), the 
aggregate of two or more separate 
operating mineral interests in oil or gas 
as described in section 614(b) (section 
614 property). Thus, an oil or gas 
property is designated property unless 
the de minimis rule applies. A taxpayer 
must apply the rules in paragraph (c) of 
this section if the taxpayer cannot 
establish, at the beginning of the 
production period of the first well 
drilled on the property, a definite plan 
that identifies the number and location 
of other wells planned with respect to 
the property. If a taxpayer can establish 
such a plan at the beginning of the 
production period of the first well 
drilled on the property, the taxpayer 
may either apply the rules of paragraph 
(c) of this section or treat each of the 
planned wells as a separate unit and 
partition the leasehold acquisition costs 
and costs of features based on the 
number of planned well units. 

(b) Generally applicable rules—(1) 
Beginning of production period—(i) 
Onshore activities. In the case of 
onshore oil or gas development 
activities, the production period for a 
unit begins on the first date physical site 
preparation activities (such as building 
an access road, leveling a site for a 
drilling rig, or excavating a mud pit) are 
undertaken with respect to the unit. 

(ii) Offshore activities: In the case of 
offshore development activities, the 
production period for a unit begins on 
the first date physical site preparation 
activities, other than activities 
undertaken with respect to expendable 
wells, are undertaken with respect to 
the unit. For purposes of the preceding 
sentence, the first physical site 
preparation activity undertaken with 
respect to a section 614 property is 
generally the first activity undertaken 
with respect to the anchoring of a 
platform (e.g., drilling to drive the 
piles). For purposes of this section, an 
expendable well is a well drilled solely 
to determine the location and 
delineation of offshore hydrocarbon 
deposits. 

2) End of production period. The 
production period ends for a productive 
well unit on the date the well is placed 
in service and all production activities 
reasonably expected to be undertaken 
by, or for, the taxpayer or a related 
person are completed. See § 1.263A- 
12(d). 

(3) Accumulated production 
expenditures—{i) Costs included. 
Accumulated production expenditures 
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for a well unit include the following 
costs (to the extent they are not 
intangible drilling and development 
costs allowable as a deduction under 
section 263(c), 263({i), or 291(b){2)): the 
costs of acquiring the section 614 
leasehold and the costs of taxes and 
similar items that are required to be 
capitalized under section 263A(a) with 
respect to the section 614 leasehold; the 
cost of real property associated with 
developing the section 614 property 
(e.g., casing); the basis of real property 
that constitutes a common feature 
within the meaning of § 1.263A— 

. 10(b)(3); and the adjusted basis of 
property used to produce property (such 
as a mobile rig, drilling ship, or an 
offshore drilling platform). 

{ii) Improvement unit. To the extent 
section 614 costs are allocated to a well 
unit, the undepleted portion of those 
section 614 costs must also be included 
in the accumulated production 
expenditures for any improvement unit 
(within the meaning of § 1.263A— 
8(d){3)) with respect to that well unit. 

(c) Special rules when definite plan 
not established—(1) In general. The 
special rules of this paragraph (c) must 
be applied by a taxpayer that cannot 
establish, at the beginning of the 
production period of the first well 
drilled on the property, a definite plan 
that identifies the number and location 
of the wells planned with respect to the 
property. A taxpayer than can establish 
such a plan is permitted, but not 
required, to apply the rules of this 
paragraph (c), provided the rules of this 
paragraph (c) are consistently applied 
for all the taxpayer’s oil or gas 
properties for which a definite plan can 
be established. 

(2) Oil and gas units—{i) First 
productive well unit. Until the first 
productive well is placed in service and 
all production activities reasonably 
expected to be undertaken by, or for, the 
taxpayer or a related person are 
completed, a first productive well unit 
includes the section 614 property and 
all real property associated with the 
development of the section 614 
property. Thus, for example, a first 
productive well unit includes the 
section 614 property and real property 
associated with any nonproductive well 
drilled on the section 614 property on 
or before the date the first productive 
well is placed in service and all 
production activities reasonably - 
expected to be undertaken by, or for, the 
taxpayer or a related person are 
completed. For purposes of this section, 
a productive well is a well that 
produces in commercial quantities. See 
paragraph (c)(5) of this section, which 
provides a special rule whereby the 


costs of a section 614 property and 
common feature costs for a section 614 
property generally are included only in 
the accumulated production 
expenditures for the first productive 
well unit. 

(ii) Subsequent units. Generally, real 
property associated with each 
productive or nonproductive well with 
respect te which production activities 
begin after the date the first productive 
well is placed in service and all : 
production activities reasonably 
expected to be undertaken by, or for, the 
taxpayer or a related person are 
completed, constitutes a unit of real- 
property. Additionally, a productive or 
nonproductive well that is included in 
a first productive well unit and for 
which development continues after the 
date the first productive well is placed 
in service and all production activities 
reasonably expected to be undertaken 
by, or for, the taxpayer or a related 
person are completed, generally is 
treated as a separate unit of property 
after that date. See, however, paragraph 
(c)(5) of this section, which provides 
rules for the treatment of costs included 
in the accumulated production 
expenditures of a first productive well 
unit. 

(3) Beginning of production period— 
(i) First productive well unit. The 
beginning of the production period of 
the first productive well unit is 
determined as provided in paragraph (b)} 
of this section. 

(ii) Subsequent wells. In applying 
paragraph (b) of this section to 
subsequent well units (as described in 
paragraph (c)(2)(ii) of this section), any 
activities occurring prior to the date the 
production period ends for the first 
productive well unit are not taken into 
account in determining the beginning of 
the production period for the 
subsequent well units. 

(4) End of production period. The end 
of the production period for both the 
first productive well unit and 
subsequent productive well! units is 
determined as provided in paragraph 
(b){2) of this section. See § 1.263A— 
12(d). Nonproductive wells included in 
the first productive well unit need not 
be plugged and abandoned for the 
production period to end for a first 
productive well unit. 

(5) Accumulated production 
expenditures—{i) First productive well 
unit. The accumulated production 
expenditures for a first productive well 
unit include all costs incurred with 
respect to the section 614 property and 
associated real property at any time 
through the end of the production 
period fer the first productive well unit. 
Thus, the costs of acquiring the section 


614 property, the costs of taxes and 
similar items that are required to be 


-capitalized under section 263A(a) with 


respect to the section 614 property, and 
the costs of common features, that are 
incurred at any time through the end of 
the production period of the first 
productive well unit (section 614 costs} 
are included in the accumulated 
production expenditures for the first 
productive weil unit. 

(ii) Subsequent well unit. The 
accumulated production expenditures 
for a subsequent well do not include 
any costs included in the accumulated 
production expenditures for a first 
productive.well unit. In the event that 
section 614 costs or common feature 
costs with respect to a section 614 
property are incurred subsequent to the 
end of the production period of the first 
productive well unit, those common 
feature costs and undepleted section 
614 costs are allocated among the 
accumulated production expenditures 
of wells being drilled as of the date such 
costs are incurred. 

(6) Allocation of interest capitalized 
with respect to first productive well unit. 
Interest attributable to any productive or 
nonproductive well included in the first 
productive well unit (within the 
meaning of paragraph (c)(2)(ii) of this 
section) is allocated among and 
capitalized to the basis of the property 
associated with the first productive well 
unit. See § 1.263 A—8{a){2). 

(7) Example. The provisions of this 
paragraph (c) are illustrated by the 
following example. 


Example. (i) Corporation Z, an oil 
company, acquired a section 614 property in 
an onshore tract, Tract B, for development. In 
1995, Corporation Z began site preparation 
activities on Tract B and also commenced 
drilling Well 1 on Tract B. Corporation Z was 
unable to establish, as provided in paragraph 
(a) of this section, a definite plan identifying 
the number and Jocation of other wells 
planned on Tract B. In 1996, Corporation Z 
began drilling Well 2. On May 1, 1997, Wel! 
2, a productive well, was placed in service 
and all production activities reasonably 
expected to be undertaken with respect to 
Well 2 were completed. By that date, also, 
Well 1 was a 

{ii} Well 2 is a first productive well (within 
the meaning of paragraph (c)(2){i)) of this 
section). Weil 1 is a nonproductive well 
drilled prior to a first productive well. Under 
paragraph (c) of this section, Corporation Z 
must treat both Well 1 and Well 2 as part of 
the first productive well unit on the section 
614 rty. In accordance with paragraphs 
(c)(3} and {c){4) of this section, the 
production period of the first productive well 
unit begins on the date physical site 
preparation activities are undertaken with 
respect to Well 1 in 1995 and ends on May 
1, 1997, the date that Well 2 is placed in 
service and all production activities 
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reasonably expected to be undertaken are 
completed. In accordance with paragraph 
(c)(5) of this section, the accumulated 
production expenditures for the first 
productive well unit include, among other 
capitalized costs, the entire section 614 
property costs capitalized with respect to 
Tract B and all common feature costs 
incurred with respect to the section 614 
property through May 1, 1997. 

(iii) Any well that Corporation Z begins 
after May 1, 1997, is a separate unit of 
property. See paragraph (c)(2)(ii) of this 
section. Under paragraph (c)(3)(ii) of this 
section, the production period for any such 
well unit begins on the first day after May 1, 
1997, on which Corporation Z undertakes 
physical site preparation activities with 
respect to the well unit. Moreover, 
Corporation Z does not include any of the 
section 614 property costs in the 
accumulated production expenditures for 
any well unit begun after May 1, 1997. 


§ 1.263A-14 Rules for related persons. 


Taxpayers must account for average 
excess expenditures allocated to related 
persons under applicable administrative 
pronouncements interpreting section 
263A(f). See § 601.601(d)(2)(ii)(b) of this 
chapter. 


§1.263A-15 Effective dates, transitional 
rules, and anti-abuse rule. 

(a) Effective dates—(1) Sections 
1.263A-8 through 1.263A-15 generally 
apply to interest incurred in taxable 
years beginning on or after January 1, 
1995. In the case of property that is 
inventory in the hands of the taxpayer, 
however, these sections are effective for 
taxable years beginning on or after 
January 1, 1995. Changes in methods of 
accounting necessary as a result of the 
rules in §§ 1.263A-8 through 1.263A-—15 
must be made under the terms and 
conditions prescribed by the 
Commissioner. Under these terms and 
conditions, the principles of § 1.263A- 
7T(e) generally must be applied in 
revaluing inventory property. 

(2) For taxable years beginning before 
January 1, 1995, taxpayers must take 
reasonable positions on their federal 
income tax returns when applying 
section 263A(f). For purposes of this 
paragraph (a)(2), a reasonable position is 
a position consistent with the temporary 
regulations, revenue rulings, revenue 
procedures, notices, and 
announcements concerning section 
263A applicable in taxable years 
beginning before January 1, 1995. See 
§.601.601(d)(2)(ii)(b) of this chapter. For 
this purpose, Notice 88-99, 1988—2.C.B. 
422, applies to taxable years beginning 
after August 17, 1988, in the case of 
inventory, and to interest incurred in 
taxable years beginning after August 17, 
1988, in all other cases. Finally, under 
administrative procedures issued by the 


Commissioner, taxpayers may elect 
early application of §§ 1.263A-8 
through 1.263A—15 to taxable years 
beginning on or after January 1, 1994, in 
the case of inventory property, and to 
interest incurred in taxable years 
beginning on or after January 1, 1994, in 
the case of property that is not inventory 
in the hands of the taxpayer. 

(b) Transitional rule for accumulated 
production expenditures—({1) In 
general. Except as provided in 
paragraph (b)(2) of this section, costs 
incurred before the effective date of 
section 263A are included in 
accumulated production expenditures 
(within the meaning of § 1.263A-11) 
with respect to noninventory property 
only to the extent those costs were 
required to be capitalized under section 
263 when incurred and would have 
been taken into account in determining 
the amount of interest required to be 
capitalized under former section 189 
(relating to the capitalization of real 
property interest and taxes) or pursuant 
to an election that was in effect under 
section 266 (relating to the election to 
capitalize certain carrying charges). 

2) Property used to produce 
designated property. The basis of 
property acquired prior to 1987 and 
used to produce designated 
noninventory property after December 
31, 1986, is included in accumulated 
production expenditures in accordance 
with § 1.263A—11(d) without regard to 
whether the basis would have been 
taken into account under former section 
189 or section 266. 

(c) Anti-abuse rule. The interest 
capitalization rules contained in 
§§ 1.263A-8 through 1.263A—15 must be 
applied by the taxpayer in a manner that 
is consistent with and reasonably carries 
out the purposes of section 263A(f). For 
example, in applying § 1.263A-10, 
regarding the definition of a unit of 
property, taxpayers may not divide a 
single unit of property to avoid property 
classifying the property as designated 
property. Similarly, taxpayers may not 
use loans in lieu of advance payments, 
tax-exempt parties, loan restructurings 
at measurement dates, or obligations 
bearing an unreasonably low rate of 
interest (even if such rate equals or 
exceeds the applicable Federal rate 
under section 1274(d)) to avoid the 
purposes of section 263A(f). For 
purposes of this paragraph (c), the 
presence of back-to-back loans with 
different rates of interest, and other uses 
of related parties to facilitate an 
avoidance of interest capitalization, 
evidences abuse. In such cases, the 
District Director may, based upon all the 
facts and circumstances, determine the 
amount of interest that must be 


capitalized in a manner that is 

consistent with and reasonably carries 

out the purposes of section 263A(f). 
Par. 6. Section 1.266—1(a) is 

redesignated as § 1.266—1(a)(1) and 

§ 1.266—1(a)(2) is added to read as 

follows: 


§1.266-1 Taxes and carrying charges 
chargeable to capital account and treated 
as capital items. 

(a) x ke 

(1) x * * 

(2) See §§ 1.263A-8 through 1.263A- 
15 for rules regarding the requirement to 
capitalize interest, that apply prior to 
the application of this section. After 
applying §§ 1.263A-8 through 1.263A— 
15, a taxpayer may elect to capitalize 
interest under section 266 with respect 
to designated property within the 
meaning of § 1.263A-8(b), provided a 
computation under any provision of the 
Internal Revenue Code is not thereby 
materially distorted, including 
computations relating to the source of 
deductions. 


* * * * * 


Par. 7. Section 1.1502—13 is amended 
by adding a sentence to the end of 
paragraph (c)(1)(i), and by adding a 
sentence to the end of paragraph (c)(2), 
to read as follows: 


§ 1.1502-13 intercompany transactions. 


(c) 2: 2% 

(1)* * *(i)* * * See, however, 
paragraph (c)(2) of this section for 
determining the amount of deferred gain 
or loss on a deferred intercompany 
transaction that involves interest 
capitalized under section 263A(f). 


* * * * * 


(2)* * * Additionally, see section 
263A(f) and the regulations thereunder 
to determine the amount of deferred 
gain or loss on a deferred intercompany 
transaction that involves interest 
capitalized under section 263A(f). 


* * * * * 


PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 


Par. 8. The authority citation for part 
602 continues to read as follows: 


Authority: 26 U.S.C. 7805. 
Par. 9. Section 602.101(c) is amended 


by adding entries in numerical order to 
the table to read as follows: 


§ 1.602.101 OMB Control numbers. 


* * * * * 


(c) * x * 
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CRF part or section where Current OMB 
identified and described control No. 





* * o 


1.263A-8(b) (2) (iii) 1545-1265 
1.263A-9(d)(1) 1545-1265 
1.263A-9(f)(1)(ii) 1545-1265 
1.263A-9(f)(2)(iv) 1545-1265 
1.263A—9(g)(2)(iv)(C) 1545-1265 
1.263A-9(g)(3)(iv) 1545-1265 


> * * 








Dated: December 13, 1994. 
Margaret Milner Richardson, 
Commissioner of Internal Revenue. 
Approved: ; 
Leslie Samuels, 
Assistant Secretary of the Treasury. 
[FR Doc. 94—31431 Filed 12-28-94; 8:45 am] 
BILLING CODE 4830-01-P-™ 





Bureau of Alcohol, Tobacco, and 
Firearms 


27 CFR Part 5 


[T.D. ATF-360; Re: Notice Nos. 782, 780, 
91FO09P] 


RIN: 1512-AB22 
Alteration of Class and Type: Vodka 


AGENCY: Bureau of Alcohol, Tobacco, 
and Firearms (ATF), Department of the 
Treasury. 


ACTION: Final rule, Treasury decision. 





SUMMARY: ATF is amending the distilled 
spirits regulations, 27 CFR 5.23{a)(3), to 
authorize the use of a trace amount 
(defined as up to 300 milligrams per 
liter or 300 ppm) of citric acid in the 
production of vodka, without changing 
its designation as vodka. This level is 
intended to ensure that distillers may 
continue to use citric acid as a 
smoothing agent to correct objectionable 
tastes which might result from such 
things as the water used in reducing the 
proof, the charcoal used in distillation, 
or the glass in which packaged. This 
level is also intended to protect the 
integrity of the standard of identity for 
vodka, a product, which by definition, 
may not have any distinctive character, 
aroma, taste, or color. Pursuant to this 
document, T.D. ATF—306 [55 FR 49994, 
December 4, 1990] is rescinded. 


DATES: This document is effective on 
January 30, 1995. 


FOR FURTHER INFORMATION CONTACT: 
David W. Brokaw, Wine and Beer 
Branch, (202) 927-8230. 


SUPPLEMENTARY INFORMATION: 
Background 


The standard of identity for vodka 
was promulgated in 1949 in TD5707, 
1949-2 C.B. 252. The hearing record 
indicates that a standard of identity for 
vodka was proposed because many 
different types and qualities of vodka 
were being offered for sale in the United 
States. With the proliferation of vodka 
products, the Alcohol Tax Unit of the 
Internal Revenue Service (IRS), a 
predecessor to ATF, was concerned that, 
consistent with the mandate of section 
105(e) of the Federal Alcohol 
Administration Act (FAA Act), 27 
U.S.C. 205{e), consumers were 
adequately informed regarding the 
identity and quality of such products. 
The standard for vodka provided that it 
was to be defined as neutral spirits 
distilled from any material at or above 


_ 190 proof, reduced to not more than 110 


proof and not less than 80 proof and, 
after such reduction in proof, so treated 
as to be without distinctive character, 
aroma, or taste. Although no explicit 
definition of the term “distinctive” 
could be found in the hearing record, 
the testimony indicates that vodka is to 
be as tasteless and odorless as possible. 

In 1956, Revenue Ruling 56-98, 1956— 
1 C.B. 811, concluded that citric acid 
and sugar were not considered to be 
flavoring ingredients which would 
materially affect the taste of vodka or 
change its basic character so lang as the 
sugar did not exceed two-tenths of 1 
percent and citric acid was only added 
in a “trace amount.” The ruling did not 
quantify “trace amount.” 

Revenue Ruling 56-98 was issued 
after testing of a vodka sample prepared 
by the IRS’ Alcohol and Tobacco 
Laboratory pursuant to a formula 
submission which contained two-tenths 
of 1 percent of sugar and 13 ppm of 
citric acid. The Alcohol and Tobacco 
Laboratory stated that the addition of 
such amounts of sugar and citric acid 
were advantageous from the consumer- 
standpoint, in that such addition would 
make a smoother and more neutral 
product. The Alcohol and Tobacco 
Laboratory further stated that the use of 
two-tenths of 1 percent of sugar and 13 
ppm of citric acid would in no way 
render vodka flavored but, rather, would 
correct objectionable tastes which might 
be obtained from the water used in 
reducing the proof, the charcoal used in 
distillation, or the glass in which 
packaged. The Alcohol and Tobacco 
Laboratory concluded that the use of 
sugar and citric acid in the amounts 
stated was in conformance with the 
standard of identity for vodka in that 
such amounts were not considered to be 


flavoring materials and would not 
materially affect the taste of the product, 
or change its basic character. 

The Alcohol and Tobacco Laboratory 
therefore stated that the use of these 
ingredients in the amounts prescribed 
would conform with a method of 
production of vodka outlined in T.D. 
5707, supra, which stated that vodka 
could be produced “‘[b]y purifying or 
refining the distillate by any other 
method which the Deputy 
Commissioner finds will result in a 
product equally without distinctive 
character, aroma, or taste, and which 
has been approved by him.” Simply 
stated, the addition of up to two-tenths 
of 1 percent of sugar and “trace 
amounts” of citric acid was allowed 
because those ingredients act as a 
smoothing agent which results in 
rendering vodka without distinctive 
character, aroma, taste, or color. ‘Trace 
amounts” was not quantified in view of 
the fact that the Alcohcl and Tobacco 
Laboratory recognized that the 
appropriate amount of citric acid would 
vary on a case by case basis depending 
on the extent of the treatment used to 
neutralize the product. 

The issue of citric acid took on a new 
dimension in 1980, when 26 U.S.C. 
5010 was enacted. The section 5010 
credit created an incentive for industry 
to add additional amounts of flavors to 
distilled spirits products for the purpose 
of reducing the effective rate of tax. 
Under current law, distilled spirits 
products are taxed at the rate of $13.50 
a proof gallon, with a credit-under 
section 5010 for the flavor content. The 
credit for alcohol derived from flavors is 
equal to the distilled spirits tax, but 
only 2 1/2 percent of the alcohol! content 
of a distilled spirits product qualifies for 
the credit. The net effect of this credit 
is to reduce the tax rate applicable to 
such product. 

Vodka producers apparently began to 
use citric acid as a method to receive the 
credit. The ATF Laboratory has stated 
that 1,000 ppm represents, as a practical 
matter, the amount of citric acid on 
which the maximum section 5010 credit 
may be claimed. Moreover, the use of 
1,000 ppm of citric acid reduces the 
effective rate of tax on a proof gallon of 
neutral spirits by 34¢. Such a reduction 
can result in a tax benefit of hundreds 
of thousands, if not millions of dollars 
a year for the vodka industry. 


Notice No. 403 


With the increasing use of citric acid, 
the ATF Laboratory tested various 
vodka samples produced in accordance 
with Revenue Ruling 56-98 and found 
that vodka which contained sugar and 
citric acid within levels authorized by 
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the ruling had a measurable solids 
content due to the presence of sugar, 
and displayed a change in the titratable 
acidity due tothe presence of citric 
acid. The ATF Laboratory stated that 
such changes in the physical and 
chemical characteristics of the samples 
resulted in a vodka having 
impermissible distinctive character even 
if an organoleptic examination indicated 
no distinctive character, aroma, taste, or 
color. Based on the conclusions of the 
ATF Laboratory with respect to sugar 
and citric acid, ATF subsequently 
issued an Advance Notice of Proposed 
Rulemaking (ANPRM) on January 11, 
1982, Notice No. 403 (47 FR 1148), 
requesting comments on whether ATF 
should revoke Revenue Ruling 56-98 
and prohibit the treatment of vodka 
with sugar and citric acid, or whether 
ATF should establish a separate class 
and type of vodka containing specified 
quantities of sugar and citric acid. 
Additionally, the ANPRM noted that a 
conflict seemed to exist between the 
provisions of Revenue Ruling 56-98 
authorizing treatment of vodka with 
sugar and citric acid, and 27 CFR 
5.23(a)(3) which prohibits any addition 
of harmless coloring, flavoring, and 
blending materials to neutral spirits. 
The ANPRM, therefore, requested 
comments on clarifying the standard of 
identity for vodka to preclude the 
addition of any ingredients to vodka, 
such as sugar and citric acid, that would 
materially affect its chemical and 
physical characteristics and comments 
on establishing another class of vodkas 
authorizing the addition of sugar and 
citric acid within specified amounts. 


Comments on Notice No. 403 


ATF received 16 comments pursuant 
to the ANPRM. Eight respondents 
opposed the addition of citric acid and 
sugar to vodka, and favored revoking 
Revenue Ruling 56-98 for the following 
reasons: It is inconsistent with 27 CFR 
5.23(a)(3), the public perceives vodka as 
a pure material spirit, there is no 
purpose to the addition of sugar and 
citric acid, and allowing sugar and citric 
acid will allow other materials to be 
added to vodka. Seven respondents 
favored permitting the use of sugar and 
citric acid in the production of vodka by 
retaining Revenue Ruling 56—98. These 
comments indicated mainly that the 
standard of identity should be based on 
sensory factors such as taste, aroma, and 
color, and not on physical and chemical 
characteristics because consumers judge 
vodka by taste. These comments further 
stated that consumers have not been 
harmed or deceived by the addition of 
sugar and citric acid and would not 
benefit by a prohibition on such 


ingredients. In addition, eight of the 
sixteen respondents objected to the 
proposed establishment of a new class 
and type of vodka containing sugar and 
citric acid for various reasons. 


Notice No. 583 


Based on the comments on Notice No. 
403, ATF issued an NPRM en February 
19, 1986, Notice No. 583 (51 FR 6009), 
proposing to revoke Revenue Ruling 56— 
98, incorporate its provisions into 27 
CFR 5.23, and define a “trace amount” 
as 150 ppm. The NPRM noted that trace 
amounts varied widely with different 
formulas. The notice explained that 150 
ppm was being proposed because it is 
sufficient to neutralize residual 


- alkalinity derived from charcoal 


treatment of some vodkas, or from the 
use of certain glass in manufacturing 
bottles. The NPRM sought comments on 
the appropriate level of citric acid, both 
above and below 150 ppm. 


Comments on Notice No. 583 


ATF received 10 new comments 
pursuant to the NPRM. Five 
commenters opposed the addition of 
citric acid and sugar to vodka even 
though ATF had previously decided to 
continue to allow the use of sugar and 
citric acid in vodka based on comments 
received pursuant to the ANPRM. The 
remaining commenters favored allowing 
the use of sugar and citric acid so as not 
to interfere with eligibility for the 
section 5010 credit. The comment 
received from the LeVecke Corporation 
included the results of organoleptic tests 
which showed that the test panelists 
could consistently detect the presence 
of citric acid at 400 ppm. Accordingly, 
the company recommended that citric 
acid be allowed up to 400 ppm. 


T.D. ATF-306 


On December 4, 1990, ATF issued a 
Final Rule, T.D. (T.D. ATF-306, 55 FR 
49994), that vodka with more than 150 
ppm of citric acid has a distinctive 
character, in violation of the standard of 
identity, and must be labeled as flavored 
vodka. T.D. ATF-306, amended 27 CFR 
5.23{a)(3) to authorize the use of up to 
2 grams per liter (2,000 parts per 
million) of sugar, and a trace amount 
(defined as 150 milligrams per liter or 
150 parts per million) of citric acid in 
the production of vodka. T.D. ATF-306 
was effective January 3, 1991, with a 
formula and label cancellation date of 
March 4, 1991, for products not made 
within the limitations of the Treasury 
decision. 

The TD incorporated the comment 
received by the LeVecke Corporation 
which showed that the test panelists 
could consistently detect the presence 


of citric acid at 400 ppm. The TD states 
that ATF agrees that the presence of 
citric acid is detectable at 400 ppm but 
that “ATF’s Laboratory conducted 
similar tests and found that 150 ppm is 
approximately the threshold at which 
the presence of citric acid in vodka can 
be detected.” The TD, therefore, 
concluded that any amount of citric acid 
higher than 150 ppm was distinctive in 
violation of 27 CFR 5.22(a)(1) based on 
the position that citric acid, as with any 
other ingredient, should not be present 
at a level at which it is detectable to a 
consumer, irrespective of whether the 
consumer can specifically identify the 
ingredient as citric acid. 


Petition for Reconsideration 


On March 4, 1991, in response to a 
petition from Heublein, Inc., (Heublein) 
for the reconsideration of T.D. ATF—306, 
ATF issued T.D. ATF-311 (56 FR 8922). 
T.D. ATF-311 deferred the compliance 
date with respect to the citric acid 
limitation set forth in 27 CFR 
5.23(a)(3)(ii) by T.D. ATF-306 to 
December 4, 1991. Heublein’s petition 
was based on a representation that new 
scientific information and data not 
previously available had come to their 
attention concerning maximum levels 
for the use of citric acid in vodka. The 
compliance date set forth in T.D. ATF- 
306 regarding a maximum level for the 
use of sugar in vodka remained 
unchanged. 


Notice No. 716 


On April 29, 1991, ATF issued Notice 
No. 716 (56 FR 19623) to gather 
additional information with respect to 
the 150 ppm limitation set forth in T.D. 
ATF-306. Notice No. 716 was issued in 
conjunction with Heublein’s request for 
reconsideration which was granted in 
T.D. ATF-311. Notice No. 716 proposed 
to retain the reasoning and conclusion 
of T.D. ATF-306 as set forth above. The 
purpose of the Notice was to solicit 
comments from the public and industry 
concerning the appropriateness of 
sensory threshold citric acid levels 
higher and lower than the proposed 
maximum level of 150 ppm. 


Comments on Notice No. 716 


In response to Notice No. 716, ATF 
received nine comments. All of the 
comments were opposed to setting a 
maximum limitation as low as 150 ppm 
for the addition of citric acid to vodka. 
However, the only commenter 
submitting substantiating test data was 
Heublein. In January 1991 and July 
1991, Heublein submitted results of 
sensory (taste and smell) testing which 
it claimed demonstrate that the majority 
of consumers could not detect a 
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difference between vodka containing 
150 ppm and vodka containing 480 
ppm. The purpose of these tests was not 
to determine the level at which citric 
acid can be detected by the consumer, 
but rather whether a statistically 
significant difference could be detected 
between two levels of citric acid in 
vodka. For example, if a panel were 
asked to determine whether there was a 
difference between 1,000 ppm and 1,110 
ppm of citric acid, the statistical 
analysis of the results of such testing 
would only show whether the two 
samples can be reliably distinguished 
but would not generate any information 
concerning the threshold level at which 
citric acid could be detected. 

Heublein relied on these tests to 
support the conclusion that 480 ppm is 
not detectable. That is, if vodka at 480 
ppm tastes, smells, and looks no 
different than 150 ppm, then it is no 
more distinctive. Heublein also tested 
vodka containing 528 ppm of citric acid 
~ and stated that several of its tests 
showed significant and perceptible 
difference between vodka containing 
150 ppm of citric acid and vodka with 
528 ppm citric acid. Heublein further 
stated that changing the formulation of 
the product from 528 ppm to 150 ppm 
would “significantly change the sensory 
character” of their product. The ATF 
Laboratory interpreted Heublein’s tests 
as concluding that, while the majority of 
consumers could not detect a change in 
the level of citric acid from 150 ppm to 
480 ppm, such a change could be 
detected from 150 ppm to 528 ppm. As 
discussed later, ATF does not believe 
that these tests can be relied upon in 
setting a citric acid limitation. 


Independent Testing 


During the comment period, ATF 
secured an outside testing firm, Odor 
Science and Engineering (OS&E), to 
conduct independent testing on sensory 
threshold levels for citric acid addition 
to vodka. The outside testing firm was 
secured in order to provide data for 
comparison to the results secured by 
ATF and industry members. 

OS&E was requested to conduct a test 
which would produce results with 
respect to the taste threshold of citric 
acid in vodka. The initial tests were 
conducted on April 25 and 29, 1991. 
Various concentrations of ethanol 
solution and citric acid were presented 
to a taste panel comprised of ten 
experienced sensory panelists 
familiarized with the taste of the ethanol 
solutions. The initial ethanol solutions 
were supplied to OS&E by ATF and 
consisted of 40 percent ethanol in water 
(80 proof). The flasks were stoppered to 
prevent any opportunity of interference 


because of odor perception. The initial 
levels of citric acid in the various 
ethanol solutions were: 50 ppm, 100 
ppm, 150 ppm, 200 ppm, and 1,000 
ppm. A : 

The presentations consisted of two 
flasks containing only ethanol solution 
and one flask containing ethanol 
solution mixed with one of the levels of 
citric acid described above. One panelist 
at a time entered the sensory laboratory 
and tasted each of the three flasks. Each 
of the panelists tasted each of the three 
flasks and indicated to the panel 
moderator which of the three samples 
was different, thus requiring the 
panelist to guess if he or she expressed 
uncertainty. This procedure is known as 
the forced-choice ascending 
concentration method and was repeated 
for each of the citric acid concentrations 
described above. The forced-choice 
ascending method is stacked against 
guessing which sample contains the 
citric acid because two out of three 
choices do not contain citric acid. 

As results of the initial trials were 
inconclusive, repeat trials were 
conducted with eleven panelists using 
citric acid concentrations of 100 ppm, 
250 ppm, and 500 ppm. However, as 
with the initial tests, the ethanol 
solution had a pronounced anesthetic 
effect which precluded accurate 
determinations of taste thresholds. As a 
result, the ethanol solution was diluted 
to 20 percent ethanol in water (40 proof) 


.as directed by American Society for 


Testing and Materials he American 
Society for Testing and Materials 


_ (ASTM) methodology and three 


concentrations of citric acid in the 
diluted solution were evaluated: 25 
ppm, 50 ppm, and 500 ppm. The 
anesthetic effect discussed above was 
presumably eliminated because all of 
the panelists detected taste differences 
at lower concentrations of citric acid. 

An additional test was run on May 28, 
1991, using twelve series (2 by each 
panelist) in order to develop more 
representative data using a 20 percent 
ethanol in water (40 proof) solution. The 
concentrations of citric acid in the 
diluted solution were 25 ppm, 50 ppm, 
100 ppm, 200 ppm, and 400 ppm. Fhe 
threshold of citric acid in vodka could 
then be determined using the forced- 
choice ascending concentration method. 
OS&E concluded that a majority of 
people could detect the presence of 
citric acid in vodka at a level of 
approximately 180 ppm. 

owever, such test results collected 

by OS&E were not calculated in 
accordance with the methodology 
prescribed by the ASTM. ASTM 
Procedure E-679 is entitled “Standard 
Practice for Determination of Odor and 


Taste Thresholds By a Forced-Choice 
Ascending Concentration Series Method 
of Limits.” This method requires use of 
a geometric progression of 
concentrations, i.e., each concentration 
of citric acid is a factor or multiple of 
the previous concentration. In this test, 
the factor was two. In order to calculate 
the mean of such a progression, one 
must take the geometric mean. This is 
calculated by taking the nth root of the 
product of the numbers. This differs 
from the familiar arithmetic mean 
which is found by dividing the sum of 
the numbers by n. In both cases, n is the 
number of values under consideration. 


ATF Analysis of Independent Test Data 


The OS&E tests were supported by the 
ATF Laboratory in lieu of the tests 
relied on in setting the 150 ppm limit 
in T.D. ATF-306 because those earlier 
tests did not fully conform to the 
methodology established for sensory 
threshold testing established by the 
ASTM. However, although the OS&E 
tests were conducted in accordance 
with the ASTM methodology, OS&E did 
not.calculate results from the data it 
generated in the ASTM prescribed 
method. The ATF Laboratory therefore 
used the data generated by OS&E and 
recalculated the results according to the 
approved ASTM method. The detection 
threshold of citric acid in vodka was 
determined using the best-estimate 
criterion, or the group geometric mean 
of all the panelists’ thresholds. Each . 
panelist’s threshold is the geometric 
mean of the last missed concentration 
(the last concentration of citric acid not 
detected) and the next higher 
concentration. This kind of analysis is 
considered most reliable when most of 
the panelists have had at least two hits 
in a row at the high concentration end. 
For those panelists who have a miss at 
the highest concentration, it is assumed 
by the ASTM method that they would 
have had a hit at the next higher 
concentration had there been one more 
sample in the series (800 ppm citric acid 
for this test). For those panelists who 
have no misses, it is assumed by the 
ASTM method that, had the testing 
begun one sample lower in the series 
(12.5 ppm citric acid for this test), they 
would have missed it. 

For normally distributed data, half of 
the population lies on each side of the 
center of the data curve. Using the OS&E 
data, the ATF laboratory determined 
that two-thirds of the population lies 
within the range of citric acid 
concentrations between 202 ppm and 
700 ppm and one-sixth lies outside this 
region in each tail of the distribution. A 
normal distribution did not exist 
because the data were skewed toward 
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lower concentrations of citric acid. 
Because of this, the geometric mean 
(which is calculated from the average of 
the log of the values) would not yield as 
accurate a measure of where the 
majority of people would detect the 
presence of citric acid in vodka as the 
median, or middle point, of the 
distribution ordered from lowest point 
to highest point. 

The ATF Laboratory also utilized the 
OS&E data to determine that the actual 
range of concenirations of citric acid 
that would include two-thirds of the 
population results in a geometric mean 
of 376 ppm and a range of 202 ppm to 
700 ppm at 40 percent alcohol or 80 
proof. The results of the OS&E testing 
also show that a majority of the 
panelists were able to detect citric acid 
at the median level of 282 ppm in 80 
proof vodka. That is, the OS&E data 
revealed that 282 ppm was the initial 
point of detection for the majority of 
panelists. The median level of 282 ppm 
is lower than the group geometric mean 
of 376 ppm because the data are skewed 
away from a normal distribution toward 
lower concentrations of citric acid. 

The sample size of the OS&E study 
was sufficient to be statistically valid 
based on the ASTM method in place at 
the time of the testing. As is always the 
case, a larger sample size would have 
certainly given a distribution more 
closely representative of the total 
population. ATF has allowed for the 
uncertainty inherent in any 
determination where the entire 
population is not sampled. The standard 
of identity for vodka would prescribe 
that the lower limit of detectability be 
used to ensure that a majority of the 
population could not detect the 
presence of citric acid. 


Disparity in Test Results 


Heublein was provided with the 
opportunity to comment on the data 
secured on behalf of ATF by OS&E. 
Heublein acknowledged the 
discrepancies in the OS&E report in 
their comments to ATF when they 
stated that “we were unable to 
reproduce some * * * values in the 
report.” Nevertheless, Heublein used 
the incorrect OS&E calculations and 
represented to ATF that the level at 
which the majority of people could 
detect citric acid in vodka is 734 ppm. 
This level is much higher than the 282 
ppm level generated by ATF from the 
OS&E data because the value of 734 
ppm was erroneously based on the 
calculation of the arithmetic mean. 

The citric acid level of 734 ppm 
proposed by Heublein would be the 
concentration at which greater than two- 
thirds of the population would detect 


the presence of citric acid in vodka. In 
addition, the tests submitted by 
Heublein were designed to determine 
whether there is a statistically 
significant difference between two 
solutions of different concentrations of 
citric acid in vodka, not the threshold 
level of citric acid. Accordingly, ATF 
does not believe that the tests submitted 
by Heublein are germane to the issue of 
setting a level of citric acid that will not 
be in conflict with the current standard 
of identity for vodka which defines the 
product as being without distinctive 
character, aroma, taste, or color. Indeed, 
ATF believes that the use of a level of 
citric acid which greater than two-thirds 
of the population could detect is 
inconsistent with the above-stated 
standard of identity for vodka. ATF 
believes instead that it is in the interest 
of preserving the standard of identity for 
vodka that any statistical treatment be 
applied in the opposite direction, i.e., 
where most of the population would not 
detect the presence of citric acid. 


Deferrals of Compliance Date 


A significant disparity existed 
between the methodologies of the 
studies done by ATF and Heublein, and 
the conclusions reached by Heublein 
and OS&E with respect to the study 
conducted by OS&E. Based on these 
disparities, ATF concluded that more 
time would be needed to properly 
evaluate the sensory tests and results 
derived from Heublein and the outside 
firm hired by ATF. The compliance date 
of December 4, 1991, with respect to 
citric acid, set forth in T.D. ATF-311 
was subsequently deferred to September 
3, 1992, by T.D. ATF-319 (56 FR 63398, 
December 3, 1991) in order to allow for 
time to resolve the disparity in the test 
results. As ATF had not yet completed 
its review of all data submitted relative 
to the citric acid limitation as of 
September 3, 1992, ATF issued T.D. 
ATF-333 (57 FR 40323, September 3, 
1992), which deferred the compliance 
date with respect to the citric acid 
limitation set forth in 27 CFR. 
5.23(a)}(3)(ii) until September 3, 1993. 
On August 27, 1993, ATF issued T.D. 
ATF-348 (58 FR 45251) deferring the 
compliance date set forth in T.D. ATF- 
333 until August 28, 1995, with respect 
to the citric acid limitation set forth in 
27 CFR 5.23(a){(3)Gii) by T.D. ATF-306. 
The two year compliance date deferral 
was necessary in order to allow ATF to 
analyze the comments received during 
the comment period relative to the 
issuance of Notice No. 780 and to allow 
for additional unforeseen contingencies. 


Notice No. 780 


Upon consideration of both the OS&E 
and Heublein tests, ATF published 
Notice No. 780 (58 FR 46141) on 
September 1, 1993, proposing to amend 
the regulations authorizing the use of a 
trace amount (defined as up to 300 
milligrams per liter or 300 ppm) of citric 
acid in the production of vodka, without 
changing its designation as vodka. The 
NPRM was issued in order to provide 
the public with an opportunity to 
comment on the OS&E study. Notice No. 
780 contains the detailed description 
and analysis of the OS&E study and the 
critique of the Heublein tests submitted 
in response to Notice No..716 set forth 
above. The NPRM proposed a level of 
300 ppm as a rounding off of the 282 
ppm level derived by OS&E in order to 
facilitate regulatory administration and 
consumer understanding. Because citric 
acid is not an essential component of 
vodka, the NPRM proposed amending 
27 CFR. 5.23 which regulates additions 
of substances to distilled spirits, rather 
than 27 CFR 5.22{a}(1) which is the 
standard of identity of vodka. Under 
this proposal, vodka made with a greater 
concentration of citric acid would be 
designated ‘‘flavored vodka” or labeled 
with a fanciful name under 27 CFR part 
5. 


The comment period for Notice No. 
780 ended on October 18, 1993. At that 
time, Notice No. 782 [58 FR 53682] was 
published in the Federal Register 
extending the comment period for 
Notice No. 780 until January 3, 1994. 
Notice No. 782 was issued in response 
to a request from the Distilled Spirits 
Council of the United States (DISCUS) 
for an extension of the comment period 
in order to provide sufficient time for all 
interested parties to respond to the 
issues addressed in the NPRM. 


Comments on Notice Ne. 780 


In response to Notice No. 780, 8 
comments were received. Seven of the 
commenters felt that the maximum 
authorized level for the addition of 
citric acid to vodka should be 1,000 
ppm without changing the product’s 
designation as vodka. The remaining 
commenter, Mr. David A. Owen, did not 
object to the proposed 300 ppm level 
but felt that the level of all such 
ingredients should be indicated on the 
label. 

Three of the commenters, the 
President’s Forum of the Beverage 
Alcohol Industry, the David Sherman 
Corporation, and Barton Incorporated, 
while opposed to setting a maximum _ 


’ limitation as low as 300 ppm, did not 


submit any substantiating data to 
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support their recommended level of 
1,000 ppm. 

Jim Beam Brands Co., another of the 
seven commenters supporting 1,000 
ppm, felt that consumer response to 
vodka produced with citric acid is the 
most important issue. Jim Beam pointed 
out that the actual presence of citric 
acid has not raised any health or safety 
issues, nor has it resulted in any 
consumer deception since being 
introduced in vodka production in 
1956. Rather, Jim Beam argued that 
consumers would be confused by 
requiring vodka containing greater than 
300 ppm to be labeled as a “flavored 
vodka” when such products 
traditionally have been marketed as 
“vodka.” Jim Beam notes that in 
decreasing the allowable amount of 
citric acid, ATF must depend on valid 
scientific studies which demonstrate 
that consumers can reliably detect a 
distinctive difference between vodkas at 
or above that threshold and vodkas 
below that threshold. Jim Beam also 
includes in its comment a critique of the 
OS&E study which Beam believes was 
neither reliable nor valid. As such, Jim 
Beam believes that ATF is fulfilling its 
statutory mandate in this matter without 
further action. 

The comment submitted by United 
Distillers also criticizes the OS&E study. 
In addition, United Distillers argues that 
there are detectable differences even 
amongst vodkas that are untreated. 
These differences are said to result from 
ingredients, manufacturing processes, 
and the subjective tastes of the 
consumer. Therefore, based on the 
historical acceptance of vodkas with up 
to 1,000 ppm of citric acid, international 
practices, and product standardization, 
United Distillers supports a level of 
1,000 
"Heublein argues in its comment that 
the OS&E study was unreliable. 
Heublein also states that ATF should 
not determine a minimum threshold 
level since they believe that it has no 
relevance to the distinctiveness 
requirements of the vodka standard of 
identity. Similarly, Heublein states that 
the test results it submitted in response 
to Notice No. 716 demonstrate the 
insufficiency of the minimum threshold 
standard and the appropriateness of 
distinctiveness standard. Heublein 
argues that ATF misinterpreted the test 
results it submitted in connection with 
Notice No. 716. Heublein maintains that 
those tests do in fact demonstrate that 
vodkas containing 480 ppm and 528 
ppm are not distinguishable from vodka 
containing 150 ppm. Heublein further. 
argues that “the effort being expended 
to justify an additive limit below 1,000 
ppm is in clear conflict with the 


instruction of the President to ATF and 
other agencies,” as stated in the 
President’s Executive Order on 
Regulatory Planning and Review dated 
September 30, 1993 (58 FR 51735 (Oct. 
4, 1993)). The President stated, in part, 
that Federal agencies should promulgate 
only such regulations as are required by 
law, are necessary to interpret the law, 
or are made necessary by compelling 
public neéd, such as the material failure 
of private markets to protect or improve 
the health and safety of the public. The 
President further stated that, in deciding 
whether and how to regulate, agencies 
should assess all costs and benefits of 
available regulatory alternatives, 
including the alternative of not 
regulating. 

Heublein therefore asserts that since 
there is no compelling public health or 
safety reason for the change proposed, 
ATF should allow up to 1,000 ppm. 
Heublein supports its conclusion by 
arguing that no reliable evidence exists 
in support of 300 ppm, and that it has 
provided evidence in support of 1,000 


ppm, : 

Finally, DISCUS submitted 
substantive comments which were 
supported by Heublein in its comment. 
Initially, DISCUS reiterates the 
argument that a maximum level of citric 
acid can be based only on distinctive 
differences between vodkas with levels 
of citric acid at or above a specific level 
and vodkas without citric acid. DISCUS 
also argues that ATF’s longstanding 
approval of formulas containing up to 
1,000 ppm and the confusion that 
would result from the adoption of 300 
ppm militate toward allowing 1, 000 
ppm. 

In support of its conclusions, DISCUS 
issued a critique of the OS&E study. It 
criticized OS&E for, in general, using 
too few test subjects, failing to verify the 
qualifications of the testers that it did 
use, apparently using the study authors 
as test subjects, collecting too few test 
responses, and failing to use proper 
testing procedures. DISCUS states that 
these criticisms demonstrate the 
unreliability of the OS&E study. 

DISCUS also submitted the results of 
an independent test conducted by the 
Tragon Corporation (a sensory testing 
and marketing research company) 
which purports to demonstrate that 
vodka containing up to 1,000 ppm has 
no distinctive character, aroma, taste, or 
color. This test was not “threshold 
testing” in which the minimum amount 
of citric acid-which could be detected 
by a test subject is determined but, 
rather, “difference testing” in which a 
test subject is asked whether a 
difference can be detected between 
vodka containing 0 ppm, 500 ppm, and 


1,000 ppm of citric acid. This test also 
inquired as to whether test subjects 
could ascribe any characteristics of 
citric acid, such as tartness, to any of the 
test samples and concluded that such 
characteristics could not be identified. 
These tests were Sees ess as 
“reliable scientific evidence” 
Heublein’s and DISCUS’ cieninetite and 
both commenters now urge ATF to set 
a limit of 1,000 ppm. 

The substantive comments on Notice 
No. 780 related in large part to the 
relative merits of the OS&E and DISCUS 
studies. With respect to the test data 
submitted by DISCUS, ATF has several 
criticisms which serve as the basis to 
discount its conclusions. Initially, ATF 
does not believe that DISCUS’ study 
conforms with ASTM procedures. For 
example, the DISCUS study utilizes 
commercially available vodkas which 
contain 80_proof alcohol while the 
ASTM procedures require that distilled 
spirits used in-testing be diluted to 25 
proof or 45 proof. In addition, ATF 
believes that the inclusion of a flavored 
vodka and a vodka with two tenths of 
1 percent sugar added in the testing 
samples cast doubt on the validity of the 
study’s conciusions. Most importantly, 
ATF believes that the DISCUS study 
improperly involved “difference 
testing” while the proper focus should 
be “threshold testing’’ as those terms are 
described above. With respect to the 
criticisms of DISCUS and all other 
commenters of the OS&E study, ATF 
believes that the study conformed with 
ASTM procedures. Forexample,_. 
although the size of a testing panel and 
the number of test responses collected 
could always be larger, both were 
within acceptable ASTM procedures. 
Moreover, ATF ensured that the data 
collected by OS&E was calculated in 
accordance with ASTM procedures. As 
such, ATF believes that the criticisms of 
the OS&E study by seven of the 
commenters on Notice No. 780 do not 
diminish the validity of the study. 

Based on all of the above, ATF 
believes that its reliance on the OS&E 
study in reaching a conclusion in this 
matter is justified. In that regard, no 
commenter during the course of this 
rulemaking submitted a study which 
both involved threshold testing and 
conformed with ASTM procedures. As 
the OS&E study did meet these criteria, 
and its results are scientifically valid 
and reliable, it is reasonable to utilize 
the data from that study rather than data 
submitted by commenters that are in 
favor of 1,000 ppm 

The other principal contentions of the 
comments on Notice No. 780 are that 
the acceptable level of citric acid should 
be based on distinctiveness rather than 
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on detectability and that, in essence, 
there is no reason not to allow 1,000 
ppm because that level represents the 
status quo regarding citric acid. ATF 
believes that detection is the 
appropriate standard because the 
standard of identity for vodka states that 
vodka should be without distinctive 
character, aroma, taste, or color. If an 
ingredient is present in an amount at 
which it can be distinguished from 
other ingredients in the product, then its 
presence contravenes rather than 
supports the standard of identity. 
Indeed, the ingredient in question 
would itself become distinctive in 
violation of the standard of identity. 
With respect to the argument in favor of 
maintaining the status quo, ATF 
believes that its statutory mandate to 
protect consumers is best served by 
adhering as closely as possible to the 
standard of identity. Moreover, ATF 
does not believe that consumers would 
be misled or confused by the setting of 
a citric acid limitation. Indeed, 
consumers receive no information as to 
the level of citric acid in vodka 
products. Thus, the setting of a citric 
acid limitation, which will require that 
vodkas above 300 ppm be labeled as 
“flavored”’ while vodkas below that 
level retain the designation ‘‘vodka,” 
will prohibit deception in that 
consumers will be able to relate such 
terms to the level of citric acid 
contained in vodkas. Consumers will, 
therefore, be better informed as to the 
identity and quality of the products in 
question. ATF believes that the 
preservation of the standard of identity 
is best served by ensuring a change in 
labeling for vodkas over 300 ppm. As 
such, ATF believes that its regulation of 
citric acid is in accordance with the 
Executive Order on Regulatory 
Planning, and Review because it is a 
necessary interpretation of the law. 
Stated another way, ATF believes that 
regulating citric acid is necessary to 
maintain both the original intent and 
integrity of the standard of identity for 
vodka. 


Discussion 


Any discussion of a citric acid 
limitation must begin with the premise 
that the standard of identity for vodka 
contemplates a neutral product. The 
addition of any ingredient to such 
neutral spirits must not only be clearly 
justified, but must not contravene the 
standard of identity for vodka by 
contributing distinctiveness to the 
product. No comments since the 
inception of this rulemaking have 
offered such a justification for the use of 
more than 300 ppm of citric acid. 


In that regard, ATF has historically 
maintained that the use of citric acid 
should be for the purpose of correcting 
deficiencies in vodka; i.e., acting as a 
smoothing agent to correct objectionable 
tastes which might be obtained from the 
water used in reducing the proof, the 
charcoal used in distillation, or the glass 
in which packaged. ATF has viewed 
vodka as a product which, in essence, 
was neutral in character, aroma, taste, 
and color for forty-five years; although 
this policy has been deferred during the 
pendency of the rulemaking. While 
sugar and citric acid are recognized as 
acting as smoothing agents in vodka, it 
was very clear that they were authorized 
only for the purpose of correcting 
objectionable tastes which might result 
from such things as the water used in 
reducing the proof, or from the glass in 
which packaged. The ATF Laboratory 
has further stated that it believes that 
such use of citric acid should not be 
detectable to a majority of consumers. 
ATF therefore takes the position that the 
addition of citric acid to a level equal 
to or greater than that of detection 
would contribute a distinctive character 
to the product in violation of the 
standard of identity. 

ATF is fulfilling its statutory mandate 
in 27 U.S.C. 205(e) by ensuring 
adherence to the standard of identity for 
vodka. That is, ATF is setting a citric 
acid limitation in order to ensure that 
consumers are adequately informed as 
to identity and quality of vodka; a 
product which is understood to be 
without distinctive character, aroma, 
taste, or color. The addition of sugar, 
citric acid, or any other ingredient for 
that matter, has and should be allowed 
only to facilitate rendering vodka 
withgut distinctive character, aroma, 
taste, or color. Therefore, there is a 
strong presumption against the use of 
any ingredients, in any amount, 
particularly where they are likely to 
contribute to distinctiveness rather than 
neutrality. Moreover, the point at which 
the amount of such an ingredient begins 
to contravene the standard of identity, 
as in the point at which citric acid can 
be detected by a majority of consumers, 
is the maximum allowable level of that 
ingredient in vodka. 

ATF therefore believes that the 
rulemaking record in this case supports 
a level of 300 ppm of citric acid in 
vodka without changing the product 
designation. The current standard of 
identity mandates consideration of not 
only differences attributable to taste, but 
also differences attributable to character, 
aroma, or color. To that end, the ATF 
Laboratory has conducted tests based, 
upon chemical and physical 
characteristics and designed the OS&E 


tests based upon organoleptic factors, all 
of which lend support to a level of 300 
ppm. : 

This position is clearly supported not 
only by an examination of the history of 
27 CFR 5.22(a)(1), but also by 27 CFR 
5.23(a)(1), which provides that no 
material whatsoever may be added to 
neutral spirits (which encompasses 
vodka). ATF believes that this section 
clearly reflects the original intent of the 
regulations in that vodka was presumed 
to be a product which was not altered 
in any way by the addition of any 
material, and would, therefore, be as 
tasteless and odorless as possible. Thus, 
sugar and citric acid were recognized as 
acting as smoothing agents in vodka, 
which were authorized only for the 
purpose of correcting objectionable 
tastes which might result from such 
things as the water used in reducing the 
proof, the charcoal used in distillation, 
or the glass in which packaged. 

In light of this purpose, ATF believes 
that this interpretation correctly applies 
the standard of identity for vodka since 
the level of detection to a majority of 
consumers would demonstrate that the 
amount of citric acid used reached a 
point with regard to the product that 
was no longer viewed only as corrective. 
That is, the addition of citric acid to a 
level equal to or greater than that of 
detection would contribute a distinctive 
character to the product in violation of 
the standard of identity. 

It is apparent that the reason for the 
increased use of citric acid in vodka has 
been directly tied to the tax credit 
savings available by virtue of the 26 
U.S.C. 5010 wine/flavor credit enacted 
in 1980. While ATF recognizes that 
such a rationale is not, in and of itself, 

a basis for denial of citric acid in vodka 
production, it certainly can be used to 
determine whether the amounts that are 
currently used reflect the levels which 
were initially contemplated by Revenue 
Ruling 56-98. That is, the inquiry 
becomes whether the level of citric acid 
proposed by vodka producers whose 
comments support the use of greater 
than 300 ppm is necessary to correct 
objectionable tastes, etc., in vodka or 
whether such levels are merely a tax 
saving mechanism used to reduce the 
effective tax rate on vodka products. 
Commenters supporting the. use of 
greater than 300 ppm have offered no 
rationale for the use of citric acid in 
amounts up to 1,000 ppm since the 
initiation of this rulemaking effort. To 
the contrary, it is apparent that the use 
of up to 1,000 ppm of citric acid is 
directly related to the section 5010 
flavors credit. Absent such a rationale, 
ATF is unable to conclude that the 
addition of that quantity of citric acid 


ry 
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serves a corrective purpose in the 
production of vodka. Even assuming it 
has such a purpose, the detectability of 
1,000 ppm would preclude the 
authorization of such a level. As such, 
27 CFR 5.23(a}(1) prechides, as it would 
the addition of any other material 
whatsoever, the addition of greater than 
300 ppm of citric acid. 

ATF recognizes in setting a linrit of 
300 ppm that formulas containing up to 
1,080 ppm have been approved for 
several years. Rulemaking with respect 
to this issue was initiated in January 
1982. ATF has therefore allowed the use 
of up to 1,000 ppm during the pendency 
of the rulemaking. Vodka producers 
began submitting formulas, for the most 
part, after the enactment of section 5010 
and ATF did not believe that it was 
equitable to deny such formulas until an 
ultimate decision was reached in this 
matter. Moreover, ATF has only now 
obtained reliable scientific data in 
support of 300 ppm, allowed interested 
parties the opportunity to comment on 
this data, evaluated the comments on 
such data, and reached a final 
conclusion in this matter. 

ATF netes that two options exist with 
respect to vodka products containing 
more than 300 ppm of citric acid that 
are currently in the marketplace. First, 
such products may continue to be 
produced in their current form and 
relabeled as “flavored vodka”’ or labeled 
with a fanciful name, followed by a 
truthful and adequate statement of 
composition under 27 CFR part 5. In 
addition, the level of citric acid can be 
reduced to 300 ppm and thereby retain 
the designation “‘vodka.” ATF does not 
believe that such a reduction is 
unreasonable in light of the fact that the 
use of citric acid in vodka must serve a 
purpose relative to maintaining the 
product’s standard of identity and no 
commenter advocating the use of greater 
than 300 ppm has, since the inception 
of this rulemaking, offered such a 
purpose, or indeed any purpose, for the 
use of such a level of citric acid. 

ATF believes that the 300 ppm figure 
demonstrates sensitivity to the amounts 
of citric acid used in the marketplace in 
that it is closer to the level of citric used 
by some producers than the 282 ppm 
level that the ATF Laboratory derived 
from the OS&E data. The 300 ppm level 
also recognizes the uncertainty inherent 
in any determination where the entire 
population is not sampled. Moreover, a 
level of 300 ppm is. acceptable to the 
ATF Laboratory because that level of 
citric acid represents a de minimis 
difference from its conclusions with 
respect to the OS&E tests and because it 
believes that the integrity of the 
standard of identity for vodka continues 


to be maintained at that level. That is, 
the 300 ppm level is within a reasonable 
range of the initial point of detection for 
the majority of people. As such, a level 
of 300 ppm is a reasonable 
interpretation in light of both the OS&E 
data and the practical considerations 
surrounding the marketplace. 

ATF believes that a level of 1,000 
ppm as suggesied by several 
commenters throughout the rulemaking 
can only be supported if the standard of 
identity for vodka is changed. Thus, 
ATF believes that a limit of 300 ppm is 
reasonable for all of the above-stated 
reasons. 

Accordingly, ATF is amending 27 
CFR 5.23{a)}{3){ii)} to authorize the use of 
a trace amount (defined as up to 300 
milligrams per liter or 300 ppm) of citric 
acid in the production of vodka, without 
changing its designation as vedka. 


Formula and Label Approvals 


Vodka products bottled er imported 
for sale or distribution in the United 
States on or after December 29, 1995 
must comply with the standards set 
forth in this final rule. It is the 
responsibility of domestic bottlers to 
provide, upon request, sufficient 
evidence to establish that the vodka 
product was bottled in the United States 
prior to December 29, 1995. It is the 
responsibility of importers to provide, 
upon request, sufficient evidence to 
establish that the vodka product was 
bottled in a foreign country prior to 
December 29, 1995. 

Existing formulas and corresponding 
labels that are not in compliance with 
the standards set forth in this final rule 
are effectively canceled December 29, 
1995, and where necessary, new 
formulas and affected labels should be 
re-submitted ta the Product Compliance 
Branch, Bureau of Aleoho), Tobacco and 
Firearms, Room 5408, 650 
Massachusetts Avenue., NW., 
Washington, DC 20226. 

Regulatory Flexibility Act 

It is hereby certified that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. No new 
recordkeeping or reporting requirements 
are proposed. Accordingly, a regulatory 
flexibility analysis is not required. 
Executive Order 12866 


It has been determined that this 
regulation is not a significant regulatory 
action as defined in E.O. 12866 because 
(1) it will not have an annual effect on 
the economy of $160 million or more or 
adversely affect in a material way the 
economy, productivity, competition, 
jobs, the environment, public health or 


safety, or state, local, or tribal 
communities; (2} create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; (3) materially alter the 
budgetary impact of entitlement, grants, 
user fees, or loan programs, or the rights 
and obligations of recipients therecf; or 
(4) raise novel legal or policy issues 
arising out of legal mandates, the 
President's priorities, or the principles 
set forth in Executive Order 12866. 


Paperwork Reduction Act 


The provisions of the Paperwork 
Reduction Act of 1980, Public Law 96— 
511, 44 U.S.C. Chapter 35, and its 
implementing regulations, 5 CFR Part 
1320, do not apply to this final rule 
because no requirement to collect 
information is imposed. 

Drafting Information 


The principal author of this document 
is David W. Brokaw, Wine and Beer 
Branch, Bureau of Alcohol, Tobacco, 
and Firearms. 


List of Subjects in 27 CFR Part 5 


Advertising, Consumer protection, 
Customs duties and inspection, Imports 
Labeling, Liquors, Packaging and 
Containers 


Authority and Issuance 


27 CFR Part 5—Labeling and 
Advertising of Distilled Spirits, is 
amended as follows: 


PART 5—LABELING AND 
ADVERTISING OF DISTILLED SPIRITS 


Paragraph 1. The authority citation 
for 27 CFR, Part 5 continues to read as 
follows: 


Authority: 26 U.S.C. 5301, 7805, 27 U.S.C. 
205. 


Par. 2. Section 5.23{a)(3){ii) and (iii) 
are revised to read as follows: 


§5.23. Alteration of class and type. 
(a) Additions. * * * 


* * ” * * 


(3) * * * (ii) any material, other than 
caramel, infusion ef oak chips, and 
sugar, in the case of Cognac brandy; or 
(iii) any material whatsoever in the case 
of neutral spirits or straight whiskey, 
except that vodka may be treated with 
sugar in an amount not to exceed 2 
grams per liter, and, on and after 
December 293 4995, with citric acid in 
an amount not to exceed 300 milligrams 
per liter. 


* * * * ® 


Par. 3. Section 5.23{c) is revised to 
read as follows: 
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§5.23 Alteration of class and type. 
* * * * * 

(c) Exceptions. (1) This section shall 
not be construed as in any manner 
modifying the standards of identity for 
cordials and liqueurs, flavored brandy, 
flavored gin, flavored rum, flavored 
vodka, and flavored whisky or as 
authorizing any product which is 
defined in § 5.22(j), Class 10, as an 
imitation to be otherwise designated. 

(2) Vodka products bottled in the 
United States or a foreign country prior 
to December 29, 1995 are exempt from 
the citric acid limitation set forth in 
§ 5.23(a)(3)(iii). It is the responsibility of 
the bottler or importer to provide, upon 
request, sufficient evidence to establish 
that the vodka was bottled prior to such 
date. 


Signed: November 11, 1994. 
Daniel R. Black, 
Acting Director. 

Approved: November 23, 1994. 
John P. Simpson, 


Deputy Assistant Secretary (Regulatory, 
Tariff, and Trade Enforcement). 


[FR Doc. 94-32610 Filed 12-28-94; 8:45 am] 
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POSTAL SERVICE 
39 CFR Part 265 


Release of Information 


AGENCY: Postal Service. 
ACTION: Final rule. 





SUMMARY: The Postal Service, after 
considering the comments submitted on 
its interim amendments to the rules 
governing disclosure of individuals’ 
address change filings, is adopting the 
interim rule on a permanent basis. The 
rule has eliminated a service in which 
any person could acquire the new 
address from an address change filed by 
any other individual, by paying a $3.00 
charge. 

EFFECTIVE DATE: January 30, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Michael Selnick, Address Management, 
(202) 268-3519. 

SUPPLEMENTARY INFORMATION: On March 
11, 1994, the Postal Service published 
in the Federal Register (59 FR 11549— 
11550) a document adopting interim 
amendments to its regulations on 
disclosure of information from change 
of address orders (PS Form 3575). The 
amendment repealed provisions in 39 
CFR 265.6(d)(1) that had offered a 
service that enabled any person to 
obtain for a $3.00 charge the new 
address of any individual during the 18- 
month period while a change of address 


order remains on file with the Postal 
Service. Minor conforming changes 
were made to 39 CFR 265.6(d) and 
265.9(g). 

The amendment has not affected the 
availability of address change 
information from change of address 
orders filed by organizations, as 
opposed to individuals. Furthermore, 
information from individuals’ address 
changes continues to be made available, 
on proper written application, (1) to 
federal, state, or local government 
agencies for official purposes; (2) to 
persons legally empowered to serve 
legal process, for the exclusive purpose 
of serving such process; and (3) when 
necessary to comply with a court order. 
Such information is also available to a 
criminal law enforcement agency by 
oral request through the Postal 
Inspection Service. Finally, the 
amendment does not affect the Postal 
Service’s largely computerized address 
and list correction services, which assist 
mailers to maintain current addresses 
on their correspondents. 

The purpose of the amendment, as 
stated in the interim rule document, was 
to reflect “‘a growing concern among 
some members of the public regarding 
the privacy of address information” and, 
specifically, the desire to keep private 
“information of one’s physical 
whereabouts.” The Postal Service was 
concerned that “no postal interest is 
served by furnishing the information to 
persons who are seeking it for reasons 
unrelated to the use of the mails.” The 
objective of the Postal Service for 
providing the service has been ‘“‘to assist 
persons who wish to correspond with 
each other through the mails.’”’ Given 
the evolution of “a variety of address 
correction services that serve that 
need,” the Postal Service considered 
that the $3.00 service ‘‘no longer seems 
necessary to the Postal Service’s 
legitimate objectives.” 

The Postal Service received about 300 
letters commenting on the matters 
raised in the interim rule. 
Overwhelmingly, the Postal Service 
heard from users of the service who 
oppose its repeal, at least as applied to 
the writer’s needs. These comments 
have confirmed that the $3.00 service 
had come to be used primarily as a 
quick, almost immediate, way to 
discover the physical whereabouts of 
individuals, rather than for the purpose 
of correcting mailing addresses in order 
to communicate by mail. The comments 
made a very powerful case that a 
prompt and efficient means to discover 
the physical whereabouts of an 
individual who has moved can in some 
situations be a key to achieving socially 
desirable ends. Primarily, the objective 


cited was the collection of lawful debts. 
Various other legitimate objectives were 
also represented, such as to locate other 
defendants or potential witnesses in 
legal disputes, potential interviewees for 
the press, persons involved in ongoing 
medical monitoring, or relatives for a 
reunion. Some commenters argued that 
crime, fraud, and debt evasion are out 
of control and must be attacked with all 
available means. Most of these 
commenters argued, at least implicitly, 
that society’s need for protection against 
fugitives and debt evaders outweighs 
any privacy interest that these 
individuals, or even law-abiding 
citizens, might have in keeping their 
whereabouts undisclosed. 

The Postal Service is not persuaded 
that it has the warrant to perform the 
role that these commenters wish the 
Postal Service to play. Congress has not 
given the Postal Service the function of 
serving as a national registration point 
for the physical whereabouts of 
individuals. The Postal Service 
understands the concerns of the private 
investigators, attorneys, financial and 
insurance companies, other businesses, 
news organizations, and others who 
wrote to explain why they had come to 
depend on the $3.00 service to help 
them perform socially valuable 
functions, many of them under 
government license or regulation. The 
task of the Postal Service, however, is to 
provide a postal system that is as 
efficient, economical, and responsive to 
American mailing needs as possible. If, 
as the comments seemingly have 
confirmed, the $3.00 service was not 
used primarily for the efficient 
transmission of the mails, then the 
Postal Service has no clear business 
providing that service. Postal Service 
address correction services should be 
tailored to ease the process of mailing 
within the postal system, not for other 
purposes. Present address and list 
correction services, now automated or 
substantially automated, are designed to 
promote efficient mailing practices, 
hold costs down, and reduce 
misaddressed mail. 

Some of the commenters 
misconceived that the $3.00 service that 
they formerly received was obtained 
under the Freedom of Information Act. 
This is not the case. Congress has 
expressly provided that the Freedom of 
Information Act “shall not require the 
disclosure of . . . the name or address, 
past or present, of any postal patron.” 
39 U.S.C. 410(c}(1). One commenter 
argued that the amendment to the rule 
reverses a long tradition by taking 
information out of the public domain. 
Section 410(c)(1) seems as plain a 
statement as could be provided that an 
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individual does not place his or her 
address in the public domain for all 
purposes by filing it with the Postal 
Service. Moreover, given growing 
concerns about privacy in a changing 
world, the Postal Service does not think 
that tradition alone is enough to justify 
maintaining the $3.00 locator service. 

Many commenters sought to bring 
themselves within the rationale 
underlying 39 CFR 265.9(g)(5), which 
provides access to address change 
information by government agencies or 
exclusively for service of legal process. 
As suggested by the waiver of charges 
for information under this provision, it 
reflects a need for comity between 
governmental functions rather than a 
service to the public. Attorneys, 
licensed private investigators, insurance 
companies, banks, a stock exchange, a 
foreign embassy, and others pointed out 
that their functions and needs, too, are 
integral to successful enforcement of 
laws, and that they are hired or licensed 
or regulated in the performance of their 
functions by governmentai authority. 
The Postal Service does not dispute that 
this is so, or that, in particular cases, 
some of these commenters may be able 
to do more societal good with an 
address change than some government 
requesters or process servers may do in 
particular cases. It remains necessary for 
the Postal Service to draw an 
administrable line, however, between 
governmental functions that are 
afforded this comity and private 
activities that are not. The line chosen 
is a relatively clean one, which postal 
employees have experience in applying 
under 39 CFR 265.9({g)}(5). The Postal 
Service is not persuaded that access to 
address change information can be 
readily expanded to accommodate other 
activity only sponsored, licensed, or 
regulated by the government. Indeed, 
one of the commenters supporting the 
elimination of the $3.00 service, from a 
national nonprofit organization 
interested in the prevention of domestic 
violence, stated that the exception for 
serving legal process is too broad. The 
Postal Service has not been persuaded 
that the traditional form of that 
exception should be changed, but 
neither does the Postal Service wish to 
expand the governmental comity 
provisions to extend further into the 
regulated private sector. 

Some commenters urged that the 
Postal Service establish its own 
licensing or registration system, 
enabling a licensed private investigator, 
law firm, corporation, or other 
legitimate professional or business 
organization to establish its credentials 
with the local post office in advance so 
that its address change information 


requests would subsequently be 
honored. This type of system would 
divert local resources and attention from 
providing postal services to 
administering a relatively inefficient, 
manually driven locator service. Such a 
system would not further the central 
purpose of the Postal Service to link 
Americans with one another and with 
the world by mail. 
commenters recognized that on- 
demand addresses could be used for 
malicious or improper purposes, but 
these commenters suggested that the 
Postal Service could protect individuals 
who have legitimate reasons to fear 
disclosure of their whereabouts by 
allowing them to opt for secrecy of their 
addresses (some said for a fee) so that 
everyone else’s address changes could 
remain immediately accessible to all 
applicants. The Postal Service reserves 
the right to withhold information about 
a particular individual’s address for 
sufficient reasons of personal safety. In 
this final rule, the amended language of 
39 CFR 265.6(d)(4){ii) states that 
individuals who have obtained a 
protective court order against another 
individual may file a copy of that order 
with the Postal Service to be filed along 
with their change of address order, in 
which case the individual’s address will 
be released only pursuant to another 
court order or to a government agency. 
The Postal Service has also taken steps 
in an endeavor to make it possible to 
block out from disclosure through 
address or list correction services the 
addresses of individuals who have filed 
a protective court order with the Postal 
Service. Such special measures on 
behalf of individuals who have sought 
judicial protection against physical 
abuse do not fully resolve the basic 
difficulty that the Postal Service has 
with continuing the $3.00 service. As 
the comments in this rulemaking make 
clear, that service is not primarily of 
benefit as a facilitation for mailing but 
as a way of obtaining access to 
someone’s physical location. Other 
address correction services more 
efficiently and economically serve the 
requirements of mailers of all 
descriptions who need, for mailing 
purposes, to update their mailing lists or 
to correct a single address. Under those 
circumstances, the Postal Service is not 
justified in diverting the attention and 
efforts of its personnel at the window or 
elsewhere from mail services to 
providing a locator service on demand. 
A few commenters suggested a 
broader opt-out provision, either 
dividing address change records at the 
submitter’s option into (1) those freely 
disclosable to all and (2) those not 
disclosable at all, or else preserving 


some disclosure from the opt-out 
category for service of legal process. In 
general, however, this rulemaking has 
not attracted much participation from 
those who would either support or 
oppose a generalized system for 
allowing “unlisted’” addresses, so that 
the issues involved have not been well 
explored. The view of the Postal Service 
continues to be that comprehensive 
address and mailing list correction 
services are needed for both the public 
and the business mailing community to 
be able to use the postal system 
efficiently. 

Some commenters misunderstood 
what the Postal Service address and list 
correction services provide. For 
example, several commenters 
apparently thought that after the 12- 
month period of free forwarding, the 
$3.00 service had been the only way to 
obtain an address correction before a 
change of address order is purged at 18 
months. That is not the case. Address 
correction service for mailings extends 
through the full 18-month period. 

Several commenters reported 
problems in using address correction 
services or in getting postal employees 
to apply the interim rule properly. The 
Postal Service has no doubt that 
mistakes are made and improvements 
are needed. The need for simplification 
and for full understanding of rules by 
the employees administering them and, 
in general, the need for focus on 
eliminating errors and providing good 
postal services are further reasons why 
the Postal Service should not retain the 
$3.00 manually driven address 
disclosure service or amend it to 
attempt to filter legitimate from non- 
legitimate applications for immediate 
access to address changes. 

A number of comments from process 
servers and law enforcement officers 
suggested that the changes made by the 
Postal Service were hindering the 
performance of their functions. Some of 
these commenters attributed the 
problems to overly cautious 
administration by postal employees. 
Others of these commenters objected to 
the requirement for a written 
application for the information, 
preferring to obtain it by telephone once 
they are known to local postal 
employees. While the requirement for a 
written application by law enforcement 
officers (except through the Inspection 
Service) is a preexisting requirement, 
some officers apparently had reached 
understandings with local postal 
officials under which telephone 
requests had been honored until the 
attention generated by the amendment 
to the rule led the postal employees to 
resume enforcing the requirement as 
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written. The Postal Service recognizes 
that a visit to the post office to turn in 

a written request can be more 
cumbersome than a telephone call, but 
it is reasonable to expect that an | 
individual’s address information will 
not be made so casually accessible as to 
be disclosed to a caller over the 
telephone, and that a written record will 
be made showing who is requesting the 
address and indicating that it is needed 
for official purposes. 

Accordingly, the Postal Service is 
preserving the interim rule with the 
minor change noted above and an 
update of the format provided for 
requests by process servers. 


List of Subjects in 39 CFR Part 265 


Disclosure of information, Postal 
Service. 

For the reasons set out in this notice, 
part 265, as amended on an interim 
basis, is further amended as follows: 


PART 265—RELEASE OF 
INFORMATION 


1. The authority citation for 39 CFR 
part 265 continues to read as follows: 

Authority: 39 U.S.C. 401; 5 U.S.C. 552; 
Inspector General Act of 1978, as amended 
(Pub. L. 95-452, as amended), 5 U.S.C. App 
3. 


2. Paragraphs (d)(1) and (d}(2) of 
§ 265.6 are revised to read as follows: 


§ 265.6 Availability of records. 
* * ® ® * 

(d) Disclosure of names and addresses 
of customers. Upon request, the 
addresses of specifically identified 
postal customers will be made available 
only as follows: 

(1) Change of address. The new 
address of any specific customer who 
has filed a permanent or temporary 


change of address order (by submitting 
PS Form 3575, a hand-written order, or 
an electronically communicated order) 
will be furnished to any person upon 
payment of the fee prescribed in § 265.9 
(e)(3) and (g)(5), except that the new 
address of a specific customer who has 
indicated on the order that the address 
change is for an individual or an entire 
family will be furnished only in those 
circumstances stated at paragraph (d)(4) 
of this section. Disclosure will be 
limited to the address of the specifically 
identified individual about whom the 
information is requested (not other 
family members or individuals whose 
names may also appear on the change of 
address order). The Postal Service 
reserves the right not to disclose the 
address of an individual for the 
protection of the individual's personal 
safety. Other information on PS Form 
3575 or copies of the form will not be 
furnished except in those circumstances 
stated at paragraphs (d)(4)(i), (d)(4(iii), 
or (d}(4){iv) of this section. The fee is 
waived for providing information under 
the circumstances listed at paragraph 
(d)({4) of this section. See § 265.9(g}(5). 

3. Paragraph (d)(4)(ii) of § 265.6 is 
revised to read as follows: 

(d) a & -& 

(4) Exceptions. Except as otherwise 
provided in these regulations, names or 
addresses of postal customers will be 
furnished only as follows: 

(ii) To a person empowered by law to 
serve legal process, or the attorney for 
a party in whose behalf service will be 
made, or a party who is acting pro se, 
upon receipt of written information that 
specifically inchudes all of the 
following: (A) A certification that the 


name or address is needed and will be 
used solely for service of legal process 
in connection with actual or prospective 
litigation; (B) a citation to the statute or 
regulation that empowers the requester 
to serve process, if the requester is other 
than the attorney for a party in whose 
behalf service will be made, or a party 
who is acting pro se; (C) the names of 
all known parties to the litigation; (D) 
the court in which the case has been or 
will be commenced; (E) the docket or 
other identifying number, if one has 
been issued; and (F) the capacity in 
which the boxholder is to be served, 
e.g., defendant or witness. By 
submitting such information, the 
requester certifies that it is true. The 
address of an individual who files with 
the postmaster a copy of a protective 
court order will not be disclosed except 
as provided under paragraphs (d)(4)(i), 
(a)(4)}fiii), or (d)(4)fiv) of this section. 

The Postal Service suggests use of the 
standard format appearing at the end of 
this section when requesting 
information under this paragraph. When 
using the standard format on the 
submitter’s own letterhead, the standard 
format must be used in its entirety. The 
warning statement and certification 
specifically must be included 
immediately before the signature block. 
If the request lacks any of the required 
information or a proper signature, the 
postmaster will return it fo the requester 
specifying the deficiency. 

Note: The term pro se means that a party 
is not represented by an attorney but by 
himself or herself. 


4. The first exhibit following 
paragraph (g) of § 265.6 is revised to 
read as follows: 

BILLING CODE 7710-12-P 
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(LETTERHEAD OPTIONAL) 


Postmaster 








City, State, ZIP Code 


Request for Change of Address or Boxholder 
Information Needed for Service of Legal Process 


Please furnish the new address or the name and street address (if a boxholder) for the 
following: : 


Name: 





Address: 
NOTE: The name and last known address are required for change of address information. The name, if known, and post office box address are required 
for boxholder information. 





The following information is provided in accordance with 39 CFR 265.6(d) (6) (ii). There 
is no fee for providing boxholder information. The fee for providing change of address 
information is waived in accordance with 39 CFR 265.6(d) (1) and corresponding 
Administrative Support Manual 352.44a. 


1.. Capacity of requester (e.g., process server, attorney, party representing 
himself) : 





2. Statute or regulation that empowers me to serve process (not required when 


requester is an attorney or a party acting pro se - except a corporation acting pro se 
must cite statute) : 





3. The names cf all known parties to the litigation: 








The court in which the case has been or will be heard: 








The docket or other identifying number if one has been issued: 








6. The capacity in which this individual is to be served (e.g. defendant or 
witness) : 





WARNING 


THE SUBMISSION OF FALSE INFORMATION EITHER (1) TO OBTAIN AND USE CHANGE OF ADDRESS 
INFORMATION OR BOXHOLDER INFORMATION FOR ANY PURPOSE OTHER THAN THE SERVICE OF LEGAL 
PROCESS IN CONNECTION WITH ACTUAL OR PROSPECTIVE LITIGATION OR (2) TO AVOID PAYMENT OF 
THE FEE FOR CHANGE OF ADDRESS INFORMATION COULD RESULT IN CRIMINAL PENALTIES INCLUDING 


A FINE OF UP TO $10,000 OR IMPRISONMENT OF NOT MORE THAN 5 YEARS, OR BOTH (TITLE 18 
U.S.C. SECTION 1001). 


I certify that the above information is true and that the address information is needed 
and will be used solely for service of legal process in connection with actual or 
prospective litigation. 








Signature Address 








Printed Name City, State, ZIP Code 





FOR POST OFFICE USE ONLY 


No change of address order on file. NEW ADDRESS or BOXHOLDER’S 
Moved, left no forwarding address. NAME and STREET ADDRESS 
No such address. 
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5. In the heading of the second exhibit 
following paragraph (g) of § 265.6, the 
reference to ‘Paragraph 265.6(d)(8)” is 
changed to read “Paragraph 
265.6(d)(6).” 

Stanley F. Mires, 

Chief Counsel, Legislative 

[FR Doc. 94-32082 Filed 12-28-94; 8:45 am] 
BILLING CODE 7710-12-P 








FEDERAL MARITIME COMMISSION 
46 CFR Parts 501, 552, 560, and 572 


Bureau of Economics and Agreement 
Analysis; Organization, Functions, and 
Authority Delegations 


AGENCY: Federal Maritime Commission. 
ACTION: Final rule. 





SUMMARY: The Federal Maritime 
Commission is changing the name of the 
Bureau of Trade Monitoring and 
Analysis to the Bureau of Economics 
and Agreement Analysis. Notice and 
public procedure are not necessary prior 
to the issuance of this rule because it 
deals solely with matters of agency 
organization. Neither is a delayed 
effective date required. 

EFFECTIVE DATE: December 29, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Austin L. Schmitt, Director, Bureau of 
Economics and Agreement Analysis, 
Federal Maritime Commission, 800 
North Capitol St., NW., Washington, DC 
20573-0001, (202) 523-5787 


List of Subjects 
46 CFR Part 501 


Administrative practice and 
procedure, Authority delegations, 
Organization and functions, Seals and 
insignia. 

46 CFR Part 552 


Maritime carriers, Reporting and 
recordkeeping requirements, Uniform 
system of accounts. 


46 CFR Part 560 
Administrative practice and 
procedure, Antitrust, Freight, Maritime 


carriers, Penalties, Reporting and 
recordkeeping requirements. 


46 CFR Part 572 


Administrative practice and 
procedure, Maritime carriers, Reporting 
and recordkeeping requirements. 


PART 501—THE FEDERAL MARITIME 
COMMISSION—GENERAL 


1. The authority citation for part 501 
continues to read as follows: 


Authority: 5 U.S.C. 551-557, 701-706, 
2903 and 6304; 31 U.S.C. 3721; 41 U.S.C. 414 
and 418; 44 U.S.C. 501-520 and 3561-3520; 
46 U.S.C. app. 801-848, 876, 1111, and 
1701-1720; Reorganization Plan No. 7 of 
1961, 26 FR 7315, August 12, 1961; Pub.L. 
89-56, 79 Stat. 195; 5 CFR Part 2638. 


Subpart A—Organization and 


Functions 


2. In § 501.3 the heading of paragraph 
(i) is revised to read as follows: 


§501.3 Organizational components of the 
Federal Maritime Commission. 


* * * * * 


(i) Bureau of Economics and 
Agreement Analysis. 


* * * * * 


3. Section 501.4{b) is revised to read 
as follows: 


§ 501.4 Lines of responsibility. 
* * * * * 

(b) Office of the Managing Directer. 
The Bureau of Economics and 
Agreement Analysis; Bureau of Tariffs, 
Certification and Licensing; Bureau of 
Hearing Counsel; Bureau of 
Administration; and Bureau of 
Investigations report to the Office of the 
Managing Director. The Offices of Equal 
Employment Opportunity and of the 
Inspector General receive administrative 
assistance from the Managing Director. 
All other units of the Commission 
receive administrative guidance from 
the Managing Director. 


* * * * * 


4. In § 501.5, paragraphs (f)(1)(i), (g), 
and (1}(2) are revised to read as follows: 


§501.5 Functions of the organizational 
components of the Federa! Maritime 
Commission. 


* * * * * 


(f) xs & 2 

i } @ «.¢@ 

(i) A senior staff official, is 
responsible to the Chairman for the 
management and coordination of 
Commission programs managed by the 
operating Bureaus of Investigations; 
Hearing Counsel; Administration; 
Economics and Agreement Analysis; 
and Tariffs, Certification and Licensing, 
as more fully described in paragraphs 
(g) through (k) of this section, and 
thereby implements the regulatory 
policies of the Commission and the 
administrative policies and directives of 
the Chairman; 

* * * * 


(g) Under the direction and 
management of the Bureau Director, the 
Bureau of Economics and Agreement 
Analysis develops and administers 
programs in connection with the 
anticompetitive and cooperative 


arrangements and practices of common 
carriers by water, freight forwarders and 
terminal operators in the foreign and 
domestic commerce of the U.S., 
including ihe filing of common carrier 


_agreements under section 15 of the 


Shipping Act, 1916, ocean common 
carrier agreements under section 5 of 
the Shipping Act of 1984, the financial 
reporting by ocean common carriers in 
the domestic offshore trades, and the 
filing of agreements by marine terminal 
operators under section 15 of the 
Shipping Act, 1916, and section 5 of the 
Shipping Act of 1984. The Bureau 
provides expert economic testimony 
and support in formal proceedings, 
particularly regarding unfair foreign 
shipping practices under section 19 of 
the Merchant Marine Act, 1920, the 
Foreign Shipping Practices Act of 1988, 
and domestic offshore rate-of-return 
cases under the Intercoastal Shipping 
Act, 1933. 


* « * * * 


(1) x & ® 

(2) The Committee on Automated 
Data Processing is chaired by a 
Commissioner designated by the 
Chairman, and is comprised of the 
Directors of the Bureaus of Economics 
and Agreement Analysis; Tariffs, 
Certification and Licensing; 
Administration; Hearing Counsel; and 
Investigations; the General Counsel; the 
Secretary; the Inspector General; the 
Director, Office of Equal Employment 
Opportunity; the Chief Administrative 
Law Judge; a representative from the 
Chairman's office; the Deputy Managing 
Director in charge of the Commission’s 
Automated Tariff Filing and Information 
System; and the Director, Office of 
Information Resources Management, 
who serves as Committee Coordinator 
for the Committee Chairperson. The 
Committee meets on an ad hoc basis to 
review, evaluate, and recommend to the 
Chairman, through the Managing 
Director, policies and actions on the 
acquisition, management, and use of 
ADP equipment and services. C.O. No. 
98. 


* * * 7 * 


Subpart C—Delegation and 
Redelegation of Authorities 


5. Section 501.24(h) is revised to read 
as follows: 


§ 501.24 Delegation to the Secretary. 


* = * * 


(h) Authority, after consultation with 
the Director, Bureau of Economic and 
Agreement Analysis, to rule on requests 
to file amendments or supplements to 
documents concerning pending section 
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15 agreements, which are filed pursuant 
to § 560.602(e) of this chapter. 
* * * * * 

6. The heading and introductory text 
to § 501.26 is revised to read as follows: 


§ 501.26 Delegation to the Director, Bureau 
of Economics and Agreement Analysis. 
The authorities listed in this section 
are delegated to the Director, Bureau of 
Economics and Agreement Analysis. 


* * * ” * 


Subpart D—Public Requests for 
Information 


7. Section 501.41(c)(7) is revised to 
read as follows: 


§501.41 Public requests for information 
and decisions. 
* * * * * 

(c) x ek 

(7) Bureau of Economics and 
Agreement Analysis; 
x * * * * 

8. Appendix A to Part 501 is revised 
as follows: 


BILLING CODE 6730-01-M 
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PART 552—FINANCIAL REPORTS OF 
VESSELS OPERATING COMMON 
CARRIERS BY WATER IN THE 
DOMESTIC OFFSHORE TRADES 


9. The authority citation for part 552 
continues to read as follows: 
Authority: 5 U.S.C. 553; 46 U.S.C. app. 


817(a), 820, 841a, 843, 844, 845, 845a and 
847. 


10. Section 552.2(a) is revised to read 
as follows: : 


§ 552.2 General requirements. 

(a) All persons engaged in common 
‘carriage via cargo vessels in the 
domestic offshore trades (except persons 
engaged in intrastate operations in 
Alaska and Hawaii) and required by the 
Intercoastal Shipping Act, 1933, to file 
tariffs with the Commission, shall 
execute and file, in duplicate, State of 
Financial and Operating Data 
(designated as FMC Form No. 377 for 
tug and barge operators and FMC Form 
No. 378 for vessel operators) for each 
domestic offshore trade served, with: 
Federal Maritime Commission, Bureau of 
Economics and Agreement Analysis, 800 
North Capitol Street; N.W., Washington, DC 
20573-0001. 


* * * * * 


PART 560—AGREEMENTS BY 
COMMON CARRIERS AND OTHER 
PERSONS SUBJECT TO THE 
SHIPPING ACT, 1916 


11. The authority citation for part 560 
continues to read as follows: 


Authority: 5 U.S.C. 553; 46 U.S.C. app. 
814, 817(a), 820, 821, 833a and 841a. 


Subpart C—Exemptions 


12. Section 560.301(f) is revised to 
read as follows: 


§ 560.302 Exemption procedures. 
* * = *x * 

(f) Retention of agreement by parties. 
Any agreement which has been 
exempted by the Commission pursuant 
to section 35 of the Act shail be retained 
by the parties and shall be made 
available upon request by the Bureau of 
Economics and Agreement Analysis for 
inspection during the term of the 
agreement and for a period of three 
years after its termination. 


Subpart F—Action on Agreements 


13. Section 560.602(e) is revised to 
read as follows: 


§ 560.602 Comments and protests 
* * * * * 


(e) Except as provided in this section 
and § 560.403, or except, in the case of 


an unprotested agreement, as the 


Director, Bureau of Economics and 
Agreement Analysis may in his/her 
discretion initiate, or unless specifically 
requested in writing by the Commission, 
with copies to the proponents and 
persons which have filed protests or 
comments, no other written or oral 
communication concerning a pending 
agreement shall be permitted. 
Amendments or supplements to 
documents submitted pursuant to 

§ 560.403 and this section shall be 
permitted in the discretion of the 
Commission upon a showing of good 
cause, except that, in no case shall such 
permission be granted where the 
agreement has been scheduled and 
noticed for an agency meeting pursuant 
to § 503.82 of this chapter. A change in 
material fact or in applicable law 
occurring after the submission of the 
initial statement, comment or protest 
will normally constitute good cause. 
Inquiries as to the status of agreements 
shall be made to the Secretary of the 
Commission. 


Subpart G—Reporting and Record 
Retention Requirements 


14. Section 560.701(c) is revised to 
read as follows: 


§ 560.701 Generai requirements. 
* 


* * * * 


(c) Reports and minutes required to be 
filed by this subpart may be filed by 
direct electronic transmission in lieu of 
hard copy..Detailed information on 
electronic transmission is available from 
the Commission’s Bureau of Economics 
and Agreement Analysis. Certification 
and signature requirements of this 
subpart can be met on electronic 
transmissions through use of a pre- 
assigned Personal Identification Number 
(PIN) obtained from the Commission. 
PINs can be obtained by an official of 
the filing party by submitting a 
statement to the Commission agreeing 
that inclusion of the PIN in the 
transmission constitutes the signature of 
the official. Only one PIN will be issued 
for each agreement. Where a filing party 
has more than one official authorized to 
file minutes or reports, each additional 
official must submit such a statement 
countersigned by the principal official 
of the filing party. Each filing official 
will be issued a unique password. A PIN 
or designation of authorized filing 
officials may be canceled or changed at 
any time upon the written request of the 
principal official of the filing party. 
Direct electronic transmission filings 
may be made at any time except 
between the hours of 8:30 a.m. and 2:00 


p.m. Eastern time on Commission 
business days. 


PART 572—AGREEMENTS BY OCEAN 
COMMON CARRIERS AND OTHER 
PERSONS SUBJECT TO THE 
SHIPPING ACT OF 1984 


15. The authority citation for part 572 
continues to read as follows: 


Authority: 5 U.S.C. 553, 46 U.S.C. app. 
1701-1707, 1709-1710, 1712 and 1714-1717. 


Subpart C—Exemptions 


16. Section 572.301(f) is revised to 
read as follows: 


§ 572.301 Exemption procedures. 


* * * * * 


(f) Retention of agreement by parties. 
Any agreement which has been 
exempted by the Commission pursuant 
to section 16 of the Act shall be retained 
by the parties and shall be available 
upon request by the Bureau of 
Economics and Agreement Analysis for 
inspection during the term of the 
agreement and for a period of three 
years after its termination. 

17. Section 572.302(c) is revised to 
read as follows: : 


§ 572.302 Non-substantive agreement and 
non-substantive modifications to existing 
agreements—exemption. 


* * * * * 


(c) Parties to agreements may seek a 
determination from the Director, Bureau 
of Economics and Agreement Analysis 
as to whether a particular modification 
is non-substantive. 


Subpart F—Action on Agreements 


18. Section 572.606(a) is revised to 
read as follows: 


§ 572.606 Requests for additional 
information. 


(a) The Commission may request from 
the filing party any additional 
information and documentary material 
necessary to complete the statutory 
review required by section 6 of the Act. 
The request shall be made prior to the 
expiration of the waiting period. All 
additional information and 
documentary material shall be 
submitted to the Director, Bureau of 
Economics and Agreement Analysis, 
Federal Maritime Commission, 
Washington, DC 20573. If the request is 
not fully complied with, a statement of 
reasons for noncompliance shall be 
provided for each item or portion of 
such request which is not fully 
answered. 


™ * * * * 
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Subpart G—Reporting and Record 
Retention Requirements 


19. In § 572.701, paragraphs (a)(1), 
(a)(2), and (d) are revised to read as 
follows: 


§572.70 General requirements 

(a)(1) Address. Reports required by 
this subpart should be addressed to the 
Commission as follows: Director, 
Bureau of Economics and Agreement 
Analysis, Federal Maritime 
. Commission, 800 North Capitol Street, 
N.W., Washington, D.C. 20573-0001. 

The lower, left-hand corner of the 
envelope in which each report is 
forwarded should indicate the subject of 
the report and the related agreement 
number. For example: ‘Minutes, 
Agreement 5000.” 

(2) Electronic filing. Reports and 
minutes required to be filed by this 
subpart may be filed by electronic 
transmission in lieu of hard copy. 


Detailed information on electronic 
transmission is available from the 
Commission’s Bureau of Economics and 
Agreement Analysis. Certification and 
signature requirements of this subpart 
can be met on electronic transmissions 
through use of a pre-assigned Personal 
Identification Number (PIN) obtained 
from the Commission. PINs can be 
obtained by submission by an official of 
the filing party of a statement to the 
Commission agreeing that inclusion of 
the PIN in the transmission constitutes 
the signature of the official. Only one 
PIN will be issued for each agreement. 
Where a filing party has more than one 
official authorized to file minutes or 
reports, each additional official must 
submit such a statement countersigned 
by the principal official of the filing 
party. Each filing official will be issued 
a unique password. A PIN or 
designation of authorized filing officials 
may be canceled or changed at any time 


upon the written request of the 
principal official of the filing party. 
Direct electronic transmission filings 
may be made at any time except 
between the hours of 8:30 a.m. and 2:00 
p.m. Eastern time on Commission 
business days. 


* * * * * 


(d) Request for documents. 
Documents may be requested by the 
Director, Bureau of Economics and 
Agreement Analysis in writing by 
reference to a specific minute or index, 
and shall indicate that the documents 
will be received in confidence. 
Requested documents shall be furnished 
by the parties within the time specified. 
* U * * * + 

By the Commission. 

Joseph C. Polking, 

Secretary. 

{FR Doc. 94-32005 Filed 12-28-94; 8:45 am] 
BILLING CODE 6730-01-M 
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OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 304 
RIN 3206—AF37 


Expert and Consultant Appointments 
AGENCY: Office of Personnel 
Management. 


ACTION: Proposed rule with request for 
comments. 





SUMMARY: The Office of Personne! 
Management (OPM) is proposing a rule 
to comply with a statutory change 
requiring OPM to regulate expert and 
consultant appointments. The Technical 
and Miscellaneous Civil Service 
Amendments Act of 1992 requires OPM 
to prescribe regulations for the 
employment and pay of persons 
appointed under the expert and 
consultant authority and to ensure 
agency compliance. In making the 
statutory change, Congress adopted a 
General Accounting Office 
recommendation for achieving better 
agency compliance with the legal 
requirements of this special 
appointment authority. 

DATES: Comments must be received on 
or before February 27, 1995. 
ADDRESSES: Send or deliver written 
comments to Leonard R. Klein, 
Associate Director for Career Entry, U.S. 
Office of Personnel Management, 1900 E 
Street, NW., room 6F08, Washington, 
DE 20415. 

FOR FURTHER INFORMATION CONTACT: 
Tracy E. Spencer (202) 606-0830, or fax 
(202) 606-2329. 

SUPPLEMENTARY INFORMATION: A 
longstanding law, 5 U.S.C. 3109, 
authorizes agencies to make excepted 
appointments of qualified persons to 
perform expert or consultant work that 
is temporary (not to exceed 1 year) or 
intermittent. Business and government 
have used experts and consultants for 
many years to obtain outside advice and 
expertise to improve services and 
operations. 


In 1991, the General Accounting 
Office (GAO) reported its review of 
expert and consultant appointments 
made under section 3109 by nine 
installations during a 30-month period. 
GAO determined that 37 out of 106 of 
those appointments were improper 
because the duties were appropriate for 
permanent employees or the appointees 
were not qualified as experts or 
consultants. GAO also found instances 
in which agencies used the authority as 
a quick way to hire someone destined 
for other duties or to fill in during staff 
shortages, did not know of other short- 
term hiring authorities; misread Federal 
Personnel Manual (FPM) guidance as 
allowing experts or consultants to 
perform regular, continuing work; did 
not follow OPM internal control 
procedures, or lacked required 
documentation. 

Among its report recommendations, 
GAO asked Congress to amend 5 U.S.C. 
3109 to authorize OPM to regulate the 
employment of experts and consultants. 
Congress responded by enacting section 
2(8) of Public Law 102-378, October 2, 
1992 to require OPM to regulate 
appuintments under 5 U.S.C. 3109 and 
to collect data on pay and days worked. 

OPM recognizes agency needs to 
obtain outside opinion and expertise to 
improve programs, organizations, 
operations, and services. The purpose of 
section 3109 is to allow agencies to 
bring 1n special] types of employees to 
address special situations requiring 
short-term or occasional attention. By 
bringing their talents and insights to 
bear on new or unusual problems, 
experts and consultants can help 
agencies work more economically and 
effectively. 

At the same time, agencies may use 
section 3109 only to meet genuine 
expert and consultant needs. For other 
short-term needs, agencies should 
consider other appointing authorities, 
including special need, temporary 
limited, term, various Schedule’A, 
temporary Schedule C, SES limited 
term, and SES limited emergency. 


a. Coverage 


Our proposed regulations apply only 
to Federal civil service appointments 
made under 5 U.S.C. 3109. They do not 
apply to appointments of experts. and 
consultants under other authorities or to 
procurement contracts for consulting 
services. 


b. Definitions 


The regulations provide definitions of 
“expert,” “consultant,” and related 
terms. The definitions vary slightly from 
those in FPM Chapter 304, and reflect 
GAO, OPM, and former Civil Service 
Commission views and opinions issued 
over many years. We clarified those 
definitions in FPM Letter 304—4, dated 
January 4, 1993. One difference from 
our past instructions is the definition of 
intermittent employment. Our proposed 
regulations replace that definition with 
OPM’s general definition of 
“intermittent employment” published at 
5 CFR .340.401(c), that is, “employment 
without a regularly scheduled tour of 
duty.” 


c. Authority 


The section 3109 authority is 
summarized. Restrictions on agency use 
reflect GAO concerns and OPM 
guidance. Use of the authority for 
persons awaiting Presidential 
appointment is clarified. 


d. Reappointments 


The law requires that experts and 
consultants be employed on a temporary 
or intermittent basis. Unlimited 
reappointments would not comply with 
this condition. Therefore, the proposed 
regulations provide that experts and 
consultants who work on a full-time 
basis may be employed for no more than 
2 years (initial appointment not to 
exceed 1 year and no more than one 1- 
year extension). This parallels our 
revised limit for all temporary 
appointments. 

For experts and consultants who work 
less than full time, the proposed 
regulations would give agencies two 
options for determining reappointment 
eligibility. One option would allow 
unlimited reappointments as long as an 
expert or consultant worked no more 
than 6 months (130 days) in a service 
year. Experts and consultants who 
exceed the 6-month limit could be 
reappointed only once. This, too, tracks 
the proposed limits for temporary 
appointments. 

The second option would set a 
maximum lifetime earnings limit of 
twice the annual rate of basic pay rate 
for GS-15, step 10 (or for Executive 
Level IV if that maximum payable rate 
is specifically authorized in the agency’s 
appropriation or other statute). An 
agency could reappoint an expert or 


— 
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consultant as long as his/her cumulative 
earnings did not exceed the lifetime 
limit. (This option would not, of course, 
apply to experts and consultants 
employed without compensation.) 

An agency could use either or both 
reappointment options, but not for the 
same employee. The agency would be 
expected to use objective criteria (e.g., 
pay rate, nature of duties, work 
schedule) to determine which 
reappointment option would apply to 
specific expert and consultant positions. 


e. Determining Rate of Pay 


The rate of pay for experts and 
consultants is set by administrative 
action. Each agency has the flexibility to 
establish pay on an hourly or daily 
basis; however, agencies should 
consider the implications involved, 
such as possible entitlement to overtime 
pay for “hourly” employees, the — 
limitation on the maximum daily rate of 
basic pay, etc. Agencies also have 
authority to appoint experts and 
consultants under 5 U.S.C. 3109 without 
pay because these appointments may be 
made without regard to the pay 
entitlements that would normally apply 
under title 5 of the United States Code. 

In determining the rate of pay, 
agencies must consider criteria such as 
the level and difficulty of work to be 
performed, the individual's 
qualifications, comparable Federal and 
non-Federal pay rates, and the 
availability of qualified candidates. 


f. Daily and Biweekly Pay Limitations 


Under 5 U.S.C. 3109, the maximum 
daily rate of pay for experts and 
consultants employed by agencies 
subject to chapter 41 (the General 
Schedule classification system) and 
subchapter Ill of chapter 53 (General 
Schedule pay rates) of title 5, United 
States Code, is limited to the daily 
equivalent of the highest rate payable 
under 5 U.S.C. 5332—that is, the 
General Schedule rate for GS-15, step 
10, excluding any geographic or locality 
pay adjustrhent or special salary rate. 
Aggregate pay for the day (including any 
locality pay under 5 U.S.C. 5304 or any 
premium pay under subchapter V of 
chapter 55 of title 5, United States 
Code), not just basic pay, is subject to 
the daily pay limitation. 

Agencies may pay a daily rate 
exceeding the daily rate for GS—15, step 
10, only when specifically authorized to 
do so by an appropriation or other 
statute. Any daily rate limit must be 
computed under the provisions of 5 
U.S.C. 5504(b)—that is, by dividing the 
applicable annual rate by 2,087 hours 
and then multiplying it by 8 hours. 


(Agencies are not expected to pay the 
maximum daily rate routinely.) 

As quenldnll ey section 101(c) of the 
Federal Employees Pay Comparability 
Act of 1990 (FEPCA), and reference in 
statutes other than title 5, United States 
Code, to a maximum daily rate 
equivalent to the former rate for GS-18 
(under former section 5108 of title 5, 
United States Code) now will be read as 
subject to the maximum daily 
equivalent rate payable under 5 U.S.C. 
5376—that is, the rate for level IV of the 
Executive Schedule. 

The proposed regulations also 
establish a biweekly limitation on 
expert and consultant pay subject to 5 
U.S.C. 3109. For experts and consultants 
subject to the GS-15, step 10, daily pay 
limitation, the aggregate amount of pay 
(including premium pay and locality 
pay) for any biweekly pay period may 
not exceed the biweekly rate of basic 
pay for GS—15, step 10, excluding any 
geographic or locality pay adjustment or 
special salary rate. The biweekly rate 
must be computed under the provisions 
of 5 U.S.C. 5504(b)—that is, by dividing 
the annual GS-15, step 10, rate by 2,087 
hours and then multiplying by 80 hours. 
For experts and consultants covered 
under laws that provide a pay limitation 
above the GS-15, step 10, rate, the 
Executive Level IV limitation on basic 
pay established under 5 U.S.C. 5373 
may be applicable. 


g. Pay and Leave Administration 


When managing pay and leave 
administration for experts and 
consultants. Agencies should examine 
carefully each underlying authority to 
determine which pay and leave 
entitlements apply. For example, 
experts and consultants are not entitled 
to interim geographic adjustments and 
locality-based comparability payments 
under title 5, except by specific agency 
request for extension of the authority. 
(Payments to non-GS employee 
categories must be consistent with 5 
U.S.C. 5304 and OPM'’s regulations at 5 
CFR, part 531, subpart F.) Otherwise, 
agencies may adjust pay for experts and 
consultants to take into account 
geographic pay considerations by 
exercising their administrative pay- 
setting authority under 5 U.S.C. 3109, 
subject to the pay-setting criteria in 
these regulations and the applicable pay 
limitations. 

Experts and consultants are not 
entitled to overtime pay if they are paid 
on a daily basis. They may be entitled 
to overtime pay if paid on an hourly 
basis and if additional overtime work 
(more than 8 hours in a day or more 
than 40 hours in a week) is ordered and 
approved by the agency. Agencies 


should note the possibility that some 
types of experts or consultants may be 
covered by the Fair Labor Standards Act 
(FLSA) overtime pay provisions because 
they do not meet the criteria for an 
FLSA exemption. 


Experts and consultants who are 
appointed on an intermittent basis or 
who are on intermittent tours of duty— 
ie., not regularly scheduled—are not 
entitled to earn leave. However, if 
appointed as temporary employees with. 
a regularly scheduled tour of duty, they 
are entitled to earn and use leave based 
on the established regular tour of duty 


Experts and consultants with 
intermittent tours of duty are not 
entitled to holiday pay for a day on 
which they perform no work or to 
premium pay for holiday work. Those 
with a regularly scheduled tour of duty 
are entitled to paid holidays or holiday 
premium pay, subject to applicable pay 
limitations. 

Expert and consultant pay is subject 
to the setoff provisions for civil service 
annuity payments and retired military 
pay. 


h. Reports 


Section 2(8} of Public Law 102-378 
also added subsection (e) to 5 U.S.C. 
3109 to require each agency to report 
annually to OPM the number of days 
worked and the pay received for each 
expert and consultant. OPM will 
provide separate reporting instructions. 


i. Compliance 


Agencies are responsible for ensuring 
that their use of this employment 
authority complies with 5 U.S.C. 3109 
and those regulations. Agencies must 
provide the controls and oversight 
necessary to ensure compliance. OPM 
will review as necessary both agency 
employment of experts and consultants 
and agency control and oversight of this 
employment authority. 

Because agencies will be responsible 
for control and oversight, present FPM 
internal control requirements for 
agencies will be discontinued. Those 
requirements were preappointment 
review and certification, quarterly 
internal reviews, and the annual 
Notification to employees of legal and 
FPM requirements. Agencies may adopt 
these and/or other measures as part of 
their oversight and control systems. 


Regulatory Flexibility Act 


I certify that this regulation wil! not 
have a significant economic impact on 
a substantial number of small entities 
because it applies only to Federal 
Government employment practices. 
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List of Subjects in 5 CFR Part 304 


Administrative practice and 
procedure, Government employees. 


U.S. Office of Personnel Management. 
James B. King, 


Director. 


Accordingly, OPM proposes to add 
part 304 to title 5, Code of Federal 
Regulations, as follows: 


PART 304—EXPERT AND 
CONSULTANT APPOINTMENTS 


Sec. 

304.101 
304.102 
304.103 
304.104 
304.105 
304.106 


Coverage. 

Definitions. 

Authority. 

Determining rate of pay. 

Daily and biweekly pay limitations. 
Pay and leave administration. 
304.107 Reports. 

304.108 Compliance. 


Authority: 5 U.S.C. 3109. 


§ 304.101 Coverage. 

These regulations apply to the 
appointment of experts and consultants 
as Federal employees under 5 U.S.C. 
3109. They do not apply to the 
appointments of experts and consultants 
under other employment authorities or 
to the procurement of services by 
contracts under the procurement laws. 


§ 304.102 Definitions. 

For purposes of this part: 

(a) A consultant is a person who can 
provide valuable and pertinent advice 
generally drawn from a high degree of 
broad administrative, professional, or 
technical knowledge or experience. 
When an agency requires public 
advisory participation, a consultant also 
may be a person who is affected by a 
particular program and can provide 
useful views from personal experience. 

(b) A consultant position is one that 
requires providing advice, views, 
opinions, alternatives, or 
recommendations on a temporary or 
intermittent basis on issues, problems, 
or questions presented by a Federal 
official. 

(c) An expert is a person who is 
specially qualified by education and 
experience to perform difficult and 
challenging tasks in a particular field 
beyond the usual range of achievement 
of competent persons in that field. An 
expert is regarded by other persons in 
the field as an authority or practitioner 
of unusual competence and skill in a 
professional, scientific, technical or 
other activity. 

(d) An expert position is one that 
requires the services of a specialist with 
skills superior to those of others in the 
same profession, occupation, or activity 
to perform work on a temporary or 


intermittent basis assigned by a Federal 
official. For example, a microbial 
contamination specialist may apply new 
test methods to identify bacteria on 
products, a computer scientist may 
adapt advanced methods to develop a 
complex software system, or a plate 
maker may engrave a novel design. 

(e) Intermittent employment, as 
defined in part 340, subpart D, of this 
chapter, means employment without a 
regularly scheduled tour of duty. 

(f) Temporary employment means 
employment not to exceed 1 year. An 
expert or consultant serving under a 
temporary appointment may have a full- 
time, part-time, or intermittent work 
schedule. 


§ 304.103 Authority. 

(a) Basic authority. When authorized 
by an appropriation or other statute to 
use 5 U.S.C. 3109, an agency may 
appoint a qualified expert or consultant 
to an expert or consultant position that 
requires only intermittent or temporary 
employment. Such an appointment is 
excepted from competitive examination, 
position classification, and the General 
Schedule pay rates. An individual 
appointed under this authority may be 
reappointed in the same agency only as 
provided in paragraph (c) of this 
section. 

(b) Inappropriate use. An agency must 
not use 5 U.S.C. 3109 to appoint an 
expert or consultant: 

(1) To a position requiring 
Presidential appointment. However, 
subject to the conditions of this part, an 
agency may appoint an individual 
awaiting final action on a Presidential 
appointment to an expert or consultant 
position. 

(2) To a Senior Executive Service 
position (including an FBI or DEA 
Senior Executive Service position). 

(3) To perform managerial or 
supervisory work, to make final 
decisions on substantive policies, or to 
otherwise function in the agency chain 
of command (e.g., to approve financial 
transactions, personnel actions, etc.). 

(4) To do work performed by the 
agency’s regular employees. 

(5) To fill in during staff shortages. 

(6) Solely in anticipation of giving 
that individual a career appointment. 
However, subject to the conditions of 
this part, an agency may appoint an 
individual to an expert or consultant 
position pending Schedule C 
appointment or noncareer appointment 
in the Senior Executive Service. 

(c) Reappointment. (1) An agency may 
employ an expert or consultant who 
works on a full-time basis for a 
maximum of 2 years—i.e., on an initial 


appointment not to exceed 1 year and a 


reappointment not to exceed 1 
additional year. 

(2) An agency may reappoint an 
expert or consultant who works on a 
part-time or intermittent schedule in 
accordance with one of the following 
options. The agency must determine in 
advance of the appointment which 
option it will use and must base its 
determination on objective criteria (e.g., 
nature of duties, pay level, whether or 
not work is regularly scheduled). Option 
1 must be applied to reappointments of 
experts and consultants appointed 
without compensation. 

(i) Option 1—Annual service. An 
agency may reappoint an expert or 
consultant, with no limit on the number 
of reappointments, as long as the 
individual is paid for no more than 6 
months (130 days or 1,040 hours) of 
work, or works for no more than that 
amount of time without compensation, 
in a service year. (The service year is the 
calendar year that begins on the date of 
the individual’s initial appointment in 
the agency.) An expert or consultant 
who exceeds this limit in his/her first 
service year may be reappointed for 1 
additional year. An expert or consultant 
who exceeds the limit during any 
subsequent service year may not be 
reappointed thereafter. 

(fi) Option 2—Cumulative earnings. 
Each expert or consultant will have a 
lifetime limit of twice the maximum 
annual rate payable under the 
annualized basic pay limitations of 
section 304.105. The agency may 
reappoint an expert or consultant until 
his/her total earnings from expert or 
consultant employment with the agency 
reach the lifetime maximum, as 
determined by using the applicable 
current maximum salary rate. At that 
point, the employment must be 
terminated. 


§ 304.104 Determining rate of pay. — 

(a) The rate of basic pay for experts or 
consultants is set by administrative 
action. The head of an agency, or his or 
her designee, must determine the 
appropriate rate of basic pay on an 
hourly or daily basis, subject to the 
limitations described in § 304.105. 

(b) The head of an agency, or his or 
her designee, shall make the pay 
determination based on the following 
criteria: 

(1) The level and difficulty of the 
work to be performed; 

(2) The qualifications of the expert or 
consultant; 

(3) The pay rates of comparable 
individuals performing similar work in 
Federal or non-Federal sectors; and 

(4) The availability of qualified 
candidates. 
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(c) An expert or consultant appointed 
under 5 U.S.C. 3109 may be employed 
without pay, provided the individual 
agrees in advance in writing to waive 
any claim for compensation for those 
services. 


§304.105 Daily and biweekly basic pay 
limitations. 

{a) Unless specifically authorized by 
an appropriation or other statute, 
agencies subject to chapter 51 and 
subchapter III of chapter 53 of title 5, 
United States Code, may not pay for any 
1 day an aggregate amount of pay 
{including basic pay, locality pay under 
subpart F of part 531 of this chapter, 
and premium pay under subpart A of 
part 550 of this chapter) that exceeds the 
daily equivalent of the highest rate 
payable under 5 U.S.C. 5332—that is, 
the daily rate for GS—15, step 10, under 
the General Schedule (excluding 
locality pay or any other additional 
pay). The daily rate is computed by 
dividing the annual GS-15, step 10, rate 
by 2,087 hours to find the hourly rate 
of pay and by multiplying the hourly 
rate of pay by 8 hours. 

(b) Unless specifically authorized by 
an appropriation or other statute, an 
expert or consultant shail not be paid 
for any biweekly pay period an 
aggregate amount of pay (including 
basic pay, locality pay under subpart F 
of part 531 of this chapter, and premium 
pay under subpart A of part 550 of this 
chapter) in excess of the biweekly rate 
of pay for GS—15, step 10, under the 
General Schedule (excluding locality 
pay or any other additional pay). The 
biweekly rate is computed by dividing 
the annual GS-15, step 10, rate by 2,087 
hours to find the hourly rate of pay and 
by multiplying the hourly rate of pay by 
80 hours. 


§ 304.106 Pay and leave administration. 

(a) Experts or consultants are not 
entitled to receive automatic 
adjustments in their rates of basic pay 
at the time of a change in the annual 
rates of pay under 5 U.S.C. 5303 unless 
specifically provided for in the official 
appointment document. 

bb) Experts or consultants paid on a 
daily rate basis are not entitled to 
overtime pay under section 5542 of title 
5, United States Code. Otherwise, 
experts and consultants qualify for 
premium pay under subchapter V of 
chapter 55 of title 5, United States Code, 
if they meet the applicable eligibility 
requirements {including the 
requirement that an employee have a 
regularly scheduled tour of duty, where 
applicable). 

c) Experts or consultants may be 
entitled to overtime pay under the Fair 


Labor Standards Act if they are 
nonexempt under OPM regulations 
implementing that Act for Federal 
employees. 

(4) An expert or consultant is entitled 
to pay for service on an intermittent 
basis from more than one expert or 
consultant position, provided the pay is 
not received for the same period of time 
(5 U.S.C. 5533(d)(1}). 

(e) Experts or consultants are subject 
to the provisions of 5 U.S.C. 8344 and 
8468 on reduction of basic pay by the 
amount of annuity received. 

(f) Experts or consultants are subject 
to the provisions of 5 U.S.C. 5532 on 
reduction of retired military pay. 

(g) Experts or consultants with a 
regularly scheduled tour of duty are 
entitled to sick and annual leave in 
accordance with chapter 63 of title 5, 
United States Code, and to pay for any 
holiday occurring on a regularly 
scheduled workday on which they 
perform no work. Those employed on 
an intermittent basis do not earn leave. 
and are not entitled to paid holidays. 


§304.107 Reports. 

As required by 5 U.S.C. 3109(e), each 
agency shall report to the Office of 
Personne] Management on an annual! 
basis: 

(a) The number of days the agency 
employed each paid expert or 
consultant; and 

(b) The total amount the agency paid 
each expert or consultant so employed. 


§ 304.108 Compliance. 

(a) Each agency using 5 U.S.C. 3109 
must— 

(1) Establish and maintain a system of 
controls and oversight necessary to 
assure compliance with 5 U.S.C. 3109 
and these regulations; 

(2) Inform officials and employees 
using the authority of the statutory and 
regulatory requirements through 
management briefings, training classes, 
written instructions, or other effective 
means; and 

(3) Include review of experts and 
consultants in its personnel 
management evaluation (PME) program. 
An agency without a PME program must 
review experts and consultants as part 
of its internal oversight activities. 

(b) OPM will, as riecessary— 

(1) Review agency empleyment of 
experts and consultants and agency 
controls and oversight to determine 
compliance; and 

(2) Issue instructions and guidance to 
agencies on employing experts and 
consultants and on reporting 
procedures. 


[FR Doc. 94—32028 Filed 12-28-94; 8:45 am| 
BILLING CODE 6325-01-M 


FEDERAL RESERVE SYSTEM 


12 CFR Part 202 
[Regulation B; Docket No. R-0865} 


Equal Credit Opportunity 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Proposed rule; official staff 
interpretation. 


SUMMARY: The Board is publishing for 
comment revisions to its official staff 
commentary to Regulation B (Equal 
Credit Opportunity). The commentary 
applies and interprets the requirements 
of Regulation B and is a substitute for 
individual staff interpretations. The 
proposed revisions to the commentary 
provide guidance on several issues 
including disparate treatment, special 
purpose credit programs, credit scoring 
systems, and marital status 
discrimination. 

DATES: Comments must be received on 
or before February 15, 1995. 

ADDRESSES: Comments should refer to 
Docket No. R-0865, and may be mailed 
to William W. Wiles, Secretary, Board of 
Governors of the Federal Reserve 
System, 20th Street and Constitution 
Avenue, N.W., Washington, D.C. 20551. 
Comments also may be delivered to 
Room B—2222 of the Eccles Building 
between 8:45 a.m. and 5:15 p.m. 
weekdays, or to the guard station in the 
Eccles Building courtyard on 20th 
Street, N.W. {between Constitution 
Avenue and C Street) at any time. 
Comments received will be available for 
inspection in Room MP-500 of the 
Martin Building between 9:00 a.m. and 
5:00 p.m. weekdays, except as provided 
in 12 CFR 261.8 of the Board’s rules 
regarding the availability of information. 
FOR FURTHER INFORMATION CONTACT: Jane 
Jensen Gell, Sheilah Goodman, or 
Natalie E. Taylor, Staff Attorneys, 
Division of Consumer and Community 
Affairs, Board of Governors of the 
Federal Reserve System, at (202) 452— 
3667 or 452-2412; for the hearing 
impaired only, contact Dorothea 
Thompson, Telecommunications Device 
for the Deaf, (202) 452-3544. 


SUPPLEMENTARY INFORMATION: 


I. Background 

The Equal Credit Opportunity Act 
(ECOA), 15 U.S.C. 1691—1691f, makes it 
unlawful for creditors to discriminate in 
any aspect of a credit transaction on the 
basis of gender, marital status, age, race, 
national origin, color, religion, receipt of 
public assistance, or the exercise of 
rights under the Consumer Credit 
Protection Act. This statute is 
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implemented by the Board’s Regulation 
B (12 CFR Part 202). The Board also has 
an official staff commentary (12 CFR 
Part 202 (Supp. I)) that interprets the 
regulation. The commentary provides 
general guidance to creditors in 
applying the regulation to various credit 
transactions, and is updated 
periodically to address significant 
questions that arise. 


II. Summary of Proposed Revisions to 
Commentary 


Section 202.2—Definitions 


2(c)(2) (iii) Application To Increase 
Amount of Credit or Change Terms 


Proposed comment 2(c)(2)(iii)-2 
clarifies that the denial of an application 
to increase the amount of credit or 
change the terms for an existing account 
or loan, such as a business line of credit, 
is adverse action. As provided in section 
202.2(c), however, action or forbearance 
taken in connection with inactivity, 
default, or delinquency for an account 
or loan is not adverse action. For 
example, a “workout” arrangement 
generally is not adverse action, unless 
the consumer submits an application 
that is denied by the creditor. 


2(p) Empirically Derived and Other 
Credit Scoring Systems 


Proposed comment 2(p)—3 clarifies 
that a creditor may acquire an 
empirically derived, demonstrably and 
statistically sound credit scoring 
system—or the data from which to 
develop such a system—from multiple 
credit grantors, as long as the creditor 
validates the borrowed system on its 
own data when data become available. 

Proposed comment 2(p)-4 clarifies 
that credit scoring systems—even if 
“empirically derived, demonstrably and 
statistically sound”’—are subject to 
review under the ECOA and Regulation 
B. (A system may include age as a 
predictive factor provided that the age 
of an elderly applicant is not assigned 
a negative factor or value, but no other 
prohibited basis may be used as a 
variable.) If a scoring system is used in 
conjunction with individual discretion, 
disparate treatment could still occur. In 
addition, a violation of the act and 
regulation could occur if there is a 
disparate impact on a prohibited basis, 
unless the practice is justified by a 
business necessity with no less 
discriminatory alternative available. 


Section 202.4—General Rule Prohibiting 
Discrimination 

Comment 4—1 would be revised to 
clarify the concept of disparate 
treatment. Creditors have asked for 
greater guidance about what actions 


constitute discriminatory treatment 
under the regulation. 


Section 202.5a—Rules on Providing 
Appraisal Reports 


5a(a) Providing Appraisals 


Proposed comment 5a(a)—1 clarifies 
that section 202.5a applies to 
applications for credit to be secured by 
a consumer’s dweiling, whether the 
credit is for a business purpose or a 
consumer purpose. 

Proposed comment 5a(a)—2 provides 
that a request for renewal of an existing 
extension of credit secured by a 
dwelling is covered by the appraisal 
rules if the creditor obtains and uses a 
new appraisal report in evaluating the 
request. Section 202.5a applies to 
appraisal reports “used in connection 
with an application for credit.” Under 
section 202.2(f), “application” includes 
an oral or written request for an 
extension of credit; section 202.2(q), in 
turn, defines ‘“‘extension of credit” to 
include “the refinancing or other 
renewal of credit.” Thus, a request for 
a renewal of credit is an application and 
covéred by section 202.5a. 

Proposed comment 5a(a)—2 also 
provides that if a consumer requests 
renewal of existing credit and the 
creditor does not obtain a new 
appraisal, section 202.5a does not apply. 


5a(a)(2)(i) Notice 


Proposed comment 5a(a)(2)(i)-1 
provides that for credit involving more 
than one applicant, the notice under 
this section need only be given to one 
applicant, but it must be given to the 
primary applicant where one is readily 
apparent. This parallels the rule 
applicable to notices of action taken 
under section 202.9 in cases where there 
is more than one applicant. 


5a(a)(2){ii) Delivery 


Proposed comment 5a(a)(2)(ii)—1 
clarifies that in all cases creditors may 
be reimbursed for photocopy and 
postage costs incurred in providing the 
copy of the appraisal report, unless 
prohibited by state or other law. The 
comment further clarifies that if a 
consumer has already paid for the 
report—for example, as part of an 
application fee—the creditor may not 
seek additional fees (other than 
incidental photocopy and postage costs) 
prior to providing a copy of the report 
upon the applicant’s request. And, if the 
creditor does not otherwise charge for 
the report, the creditor may not require 
payment solely from those consumers 
who request a copy of the report. The 
statute gives credit applicants the right 
to receive copies of appraisal reports 


upon request; the Board believes 
imposing charges on applicants who 
exercise this right could have a chilling 
effect. 


5a(c) Definitions 


Proposed comments 5a(c)—1 and 
5a(c)—2 address the scope of the term 
“appraisal report.”’ Under the proposal, 
listings of valuations for dwellings that 
are publicly available, such as 
published home sales prices or mortgage 
amounts, are not covered. The appraisal 
rules guard against discriminatory 
evaluations of a dwelling’s value. The 
Board believes that publicly listed 
reports of home sales prices or tax 
assessments, among others, are unlikely 
to be influenced by the type of 
subjectivity the law is intended to 
eliminate. If a creditor used this 
information as a factor in determining a 
value for the property, however, the 
document would be part of the appraisal 
report. 


Section 202.6—Rules Concerning 
Evaluation of Applications 


6(b)(1) Prohibited Basis—Marital 
Status 


Comment 6(b)(1)—1 would be revised 
to clarify that if a creditor chooses to 
offer joint credit, the creditor generally 
may not take the applicants’ marital 
status into-account in credit evaluations. 


Section 202.8—Special-Purpose Credit 
Programs 


8(a) Standards for Programs 


Two proposed comments ciarify the 
requirements that for-profit 
organizations must meet to establish 
special-purpose credit programs under 
section 202.8(a)(3). Proposed comment 
8(a)(3)—1 addresses how for-profit 
organizations can determine whether 
there is a need for a special-purpose 
credit program, and the type of 
information to rely upon in making that 
determination. Proposed comment 
8(a)(3)—2 addresses the elements of the 
written plan that for-profit organizations 
are required to have when establishing 
a special-purpose credit program. 


Section 202.9—Notifications 


Proposed comment 9-5 addresses 
questions posed to the Board about 
when an adverse action notice is 
required for prequalification, 
preapproval and similar programs. The 
proposed comment clarifies that the 
guidance provided in the commentary 
to section 202.2(f) (addressing 
applications and inquiries) applies to all 
types of inquiries, including 
prequalification and preapproval 
programs. Thus, if a creditor—in giving 
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information to a consumer about a 
prequalification or preapproval 
program—decides it will not grant 
credit, and communicates this to the 
consumer, the creditor has treated the 
inquiry as an application (by virtue of 
having made.a credit decision) and must 
comply with the notification rules in 
section 202.9. 


Appendix C of Supplement I to Part 
202—Sample Notification Forms 


Proposed comment Appendix C-1 
provides examples of additions that may 
be made to Model Form C-9. 


Ill. Form of Comment Letters 


Comment letters should refer to 
Docket No. R-0865. The Board requests 
that, when possible, comments be 
prepared using a standard courier 
typeface with a type size of 10 or 12 
characters per inch. This will enable the 
Board to convert the text into machine- 
readable form through electronic 
scanning, and will facilitate automated 
retrieval of comments for review. 
Comments may also be submitted on 
computer diskettes, using either the 3.5” 
or 5.25” size, in any IBM-compatible 
DOS-based format. Comments on 
computer diskettes must be 
accompanied by a hard copy version. 


List of Subjects in 12 CFR Part 202 


Aged, Banks, banking, Civil rights, 
Credit, Federal Reserve System, Marital 
status discrimination, Penalties, 
Religious discrimination, Reporting and 
recordkeeping requirements, Sex 
discrimination. 

For the reasons set forth in the 
preamble, the Board proposes to amend 
12 CFR part 202 as set forth below: 


(Certain conventions have been used 
to highlight the proposed changes to the 
staff commentary. New language is 
shown inside bold-faced arrows, while 
language that would be removed is set 
off with brackets.) 


PART 202—EQUAL CREDIT 
OPPORTUNITY (REGULATION B) 


1. The authority citation for part 202 
would continue to read as follows: 


Authority: 15 U.S.C. 1691-1691f. 
2. In Supplement I to Part 202, 


Section 202.2 Definitions, is amended as 
follows: 


a. Under Paragraph (2)(c)(2)(iii), a new 
paragraph 2. is added; and 


b. Under 2(p), the paragraph heading 
for 2(p) is revised and new paragraphs 
3. and 4. are added. 


The additions read as follow: 


Supplement I to Part 202—Official Staff 
Interpretations 


* * * * * 


Section 202.2 Definitions 


* * * * * 


Paragraph (2)(c)(2)(iii) 


* ” * * * 


2. Application to increase amount of 
credit or change terms. The denial of an 
application for an increase in the amount of 
credit (or for a change in the terms) for an 
existing account or loan is adverse action. <@ 
* * * * * 


(2)(p) Empirically derived and other credit 
®scoring<@ systems. 

* * * * * 

3. Pooled daia scoring systems. A 
scoring system or the data from which to 
develop such a system may be obtained from 
either a single credit grantor or multiple 
credit grantors. The resulting system will 
qualify as an empirically derived, 
demonstrably and statistically sound credit 
scoring system as long as the criteria set forth 
in paragraph (p)(i) through (iv) are met. 

4. Disparate impact. An empirically 
derived, demonstrably and statistically sound 
credit scoring system may include age as a 
predictive factor (provided that the age of an 
elderly applicant is not assigned a negative 
factor or value). No other prohibited basis 
may be used as a variable. Generally, credit 
scoring systems treat all applicants 
objectively and thus avoid problems of 
disparate treatment. In cases where a credit 
scoring system is used in conjunction with 
judgmental override, disparate treatment 
could still occur. In addition, credit scoring 
systems that employ neutral factors could 
violate the act or regulation if there is a 
disparate impact on a prohibited basis, 
unless the practice is justified by business 
necessity with no less discriminatory 
alternative available.<@ 

* * * * * 


3. In Supplement I to Part 202, under 
Section 202.4—General Rule Prohibiting 
Discrimination, two new sentences are 
added at the end of paragraph 1. to read 
as follows: 


* * * * ” 


Section 202.4—General Rule Prohibiting 
Discrimination 


1. Scope of section.* * *® Disparate 
treatment on a prohibited basis is illegal 
whether or not it results from a conscious 
intent to discriminate. Disparate treatment 
would be found, for example, if: ' 

i. A minority applicant is required to 
provide greater documentation to obtain a 
loan ‘than is required of a similarly situated 
nonminority applicant. 

ii, Credit standards are waived or relaxed 
for a nonminority applicant but not for a 
similarly situated minority applicant.<@ 

* * * * * 


4. In Supplement I to part 202, a new 
Section 202.5a is added to read as . 


follows: 


® Section 202.5a—Rules on Providing 
Appraisal Reports 


5a(a) Providing appraisals. 

1. Coverage. This section covers 
applications for credit to be secured by a lien 
on a consumer’s dwelling, whether the credit 
is for a business purpose (for example, a loan 
to start a small business) or a consumer 
purpose (for example, a loan to finance a 
child’s education). 

2. Renewals. If an applicant requests that 
a creditor renew an existing extension of 
credit, and the creditor obtains a new 
appraisal report to evaluate the request, this 
section applies. This section does not apply 
to a renewal request if the creditor uses the 
appraisal report initially obtained in 
connection with the decision to grant credit. 

5ala}(2}{i) Notice. 

1. Multiple applicants. When an 
application that is subject to this section 
involves more than one applicant, the notice 
about the appraisal report need only be given 
to one applicant, but it must be given to the 
primary applicant where one is readily 
apparent. 

5ala}(2)(ii) Delivery. 

1. Reimbursement. Creditors may charge 
for photocopy and postage costs incurred in 
providing a copy of the appraisal report, 
unless prohibited by state or other law. If the 
consumer has already paid for the report—for 
example, 4s part of an application fee—the 
creditor may not require additional fees 
(other than photocopy and postage costs) for 
the appraisal. Similarly, if the creditor does 
not otherwise impose a fee for appraisal 
reports, as in the case of ‘‘no closing cost” 
loans, the creditor may not require 
repayment from those consumers who 
request a copy of the appraisal report. 

5a(c) Definitions. 

1. Appraisal reports. Examples of appraisal 
reports are: 

i. A report prepared by an appraiser 
(whether or not a licensed or certified 
appraiser), including written comments and 
other documents submitted to the creditor in 
support of the appraiser’s estimate or opinion 
of value. 

ii. A document prepared by the creditor’s 
staff which assigns value to the property, if 
a third-party appraisal report has not been 
used. 

iii. A document reflecting a creditor's 
valuation that is different from a valuation in 
a third party’s appraisal report (or different 
from valuations that is publicly available or 
valuations such as manufacturers’ invoices 
for a mobile home), such as an internal 
review document indicating that the value 
assigned by the third-party appraiser (or by 
the other valuation) is incorrect. 

2. Other reports. The term “appraisal 
report” does not apply to all documents 
relating to the value of the applicant’s 
property. Examples of reports not covered 
are: 


i. Internal documents, if a third-party 
appraisal report was used to establish the 
value of the property. 

ii. Governmental agency statements of 
appraised value. 

iii. Valuations lists that are publicly 
available (such as published sales prices or 
mortgage amounts, tax assessments, and 
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retail price ranges) and valuations such as 
manufacturers’ invoices for mobile homes.~<@ 
* * * * * 


5. In Supplement I to Part 202, under 
Section 202.6—Rules Concerning 
Evaluation of Applications, under 
Paragraph 6{b)(1), three new sentences 
are added at the end of paragraph 1 to 
read as follows: 


* * x * * 


Section 202.6—Rules Concerning Evaluation 
of Applications 


e * * ~ * 


Paragraph 6(b)(1) 

1. Prohibited basis—marital status.* * * 
> Except to the extent necessary to 
determine rights and remedies for a specific 
credit transaction, a creditor that offers joint 
credit may not take the applicants’ marital 
status into account in credit evaluations. 
Because it is unlawful for creditors to take 
marital status into account, creditors are 
barred from applying different standards in 
evaluating married and unmarried 
applicants. In making credit decisions, 
creditors may not treat joint applicants 
differently based on the existence, the 
absence, or the likelihood of a marital 
relationship between the parties. <@ 


rsa * * * * 


6. In Supplement I to Part #02, under 
Section 202.8—Special Purpose Credit 
Programs, under 8(a) Standards for 
programs., new paragraphs 5. and 6. are 
added to read as follows: 


* * a ” « 


Section 202.8-—Special Purpose Credit 
Programs 


(8}{a) Standards for programs. 


* * *x * * 


> 5. Determining need. In designing a 
special-purpose program under section 
202.8(a), a for-profit organization must 
determine that the program will benefit a 
class of people who would otherwise be 
denied credit. This determination can be 
based on a.broad analysis using the 
organization’s own research or data from 
outside sources including governmental 
reports and studies. For example, a bank 
could review its Home Mortgage Disclosure 
Act data along with demographic data for its 
delineated community and conclude that 
there is a need for a special-purpose credit 
program for low-income minority borrowers. 

6. Elements of the program. The written 
plan must contain information that supports 
a need for the particular program. In 
addition, the plan should specify the period 
of time that it will be in effect, at the end of 
which time the need for the program will be 
reevaluated. The plan should be designed to 
increase access to credit, but should not have 
the effect of depriving people who are not 
part of the class of rights or opportunities 
they otherwise would have.<@ 


* * * * x 

7. In Supplement I to Part 202, under 
Section 202.9—Notifications, a new 
paragraph 5. is added to read as follows: 


* z= * * * 


Section 202.9—Notifications 


* * * * * 


®& 5. Prequalification and preapproval 
programs. Whether an adverse action notice 
must be provided for a prequalification or 
preapproval request depends on the 
creditor’s response to the request, as 
discussed in the commentary to section 
202.2(f). For instance, a creditor may treat the 
request as an inquiry if the creditor provides 
general information such as loan terms and 
the maximum amount a consumer could 
borrow under various loan programs, 
explaining the process the consumer must 
follow to submit a mortgage application and 
the information the creditor will analyze in 
reaching a credit decision. On the other 
hand, a creditor has treated a consumer’s 
request for prequalification as an application 
for credit if, after evaluating information, the 
creditor decides that it will not approve the 
request and communicates that decision to 
the consumer. For example, if in reviewing 
a request for prequalification, a creditor tells 
the consumer that it would not approve an 
application for a mortgage because of a 
bankruptcy in the consumer’s record, the 
creditor has denied an application for 
credit.<@ 


* a * * * 


8. In Supplement I to Part 202, a new 
Appendix C is added at the end to read 
as follows: Ka 
* * = * = 


> Appendix C—Sample Notification Forms 

Form C-9. Creditors may design their own 
form, or add to or modify the model form, to 
reflect their individual policies and 
procedures. For example, a creditor may 
want to add: 

i. A telephone number that applicants may 
call to leave their name and the address to 
which an appraisal report should be sent. 

ii. A notice of the cost the applicant will 
be required to pay the creditor for the 
appraisal or a copy of the report. 

By order of the Board of Governors of the 
Federal Reserve System, December 20, 1994. 
William W. Wiles, 

Secretary of the Board. 
[FR Doc. 94—-31715 Filed 12-28-94; 8:45 am] 
BILLING CODE 6210-01-P 








DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 

[Docket No. 94-NM—179-AD} 
Airworthiness Directives; Boeing 
Model 727 Series Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 





SUMMARY: This document proposes the 
supersedure of an existing airworthiness 


directive (AD), applicable to certain 
Boeing Model 727 series airplanes, that 
currently requires repetitive visual 
inspections to detect cracks of the 
elevator rear spar, and repair, if 
necessary. It also provides for a 
terminating action for the repetitive: 
inspections. This action would add a 
one-time inspection to verify that proper 
clearance exists between the shear plate 
and the radii of the elevator rear spar on 
airplanes on which the terminating 
action has been accomplished. This 
proposal would also provide for an 
improved terminating action. This 
proposal is prompted by reports of 
cracking in the spar radii at the tab 
hinge location of the elevator rear spar 
on certain airplanes. The actions 
specified by the proposed AD are 
intended to prevent such cracking, 
which could result in excessive free 
play of the elevator control tab and 
possible tab flutter. 


_ DATES: Comments must be received by 


February 27, 1995. 

ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 94-NM-— 
179—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124-2207. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Walter Sippel, Aerospace Engineer, 
Airframe Branch, ANM-121S, FAA, 
Transport Airplane Directorate, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (206) 227-2774; 
fax (206) 227-1181. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire: Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
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in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects.of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘Comments to 
Docket Number 94-NM-179-AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 


ANM-103, Attention: Rules Docket No. — 


94—NM-179—AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 


Discussion 


On October 31, 1984, the FAA issued 
AD 84-22-02, amendment 39-4951 (49 
FR 45743, November 20, 1984), 
applicable to certain Boeing Model 727 
series airplanes, to require repetitive 
visual inspections to detect cracks of the 
elevator rear spar, and repair, if 
necessary. That action was prompted by 
several reports of cracking in the rear 
spar flange radii at the elevator tab 
hinge points. The requirements of that 
AD are intended to prevent cracking in 
the elevator rear spar, which could 
result in excessive free play of the 
elevator control tab and possible tab 
flutter. 

Since the issuance of that AD, there 
have been several reports of cracking in 
the spar radii at the tab hinge location 
of the elevator rear spar on airplanes 
that were modified in accordance with 
Boeing Service Bulletin 727—55—0085, 
dated August 31, 1984. That 
modification was considered to be 
terminating action for the repetitive 
inspection requirements of AD 84—22— 
02. The manufacturer has advised that 
the cause of this cracking has been 
attributed to continued contact between 
the shear plate and the radii of the 
elevator rear spar. Cracking in this area, 
if not corrected, could result in 
excessive free play of the elevator 
control tab and possible tab flutter. 

The FAA has reviewed and approved 
Boeing Service Bulletin 727-55—0085, 


Revision 4, dated March 31, 1994, 
which describes procedures for 
continued repetitive visual inspections 
to detect cracks of the elevator rear spar, 
and repair, if necessary. For airplanes 
that have been modified in accordance 
with previous revisions of Boeing 
Service Bulletin 727-55-0085, the 
service bulletin describes procedures for 
an additional one-time inspection to 
verify that proper clearance exists 
between the shear plate and the radii of 
the elevator rear spar, and repair, if 
necessary. Additionally, for all other 
airplanes, the service bulletin provides 
instructions for accomplishing an 
improved modification or repair that 
would eliminate the need for the 
repetitive inspections. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
supersede AD 84—22-02 to continue to 
require repetitive visual inspections to 
detect cracks of the elevator rear spar, 
and repair, if necessary. However, this 
proposal would add a one-time 
inspection to verify that proper 
clearance exists between the shear plate 
and the radii of the elevator rear spar on 
airplanes on which the terminating 
action specified in AD 84-22-02 has 
been accomplished. The proposed AD 
would also provide for an improved 
modification or repair of the elevator 
rear spar, which, if accomplished, 
would constitute terminating action for 
the repetitive visual inspection 
requirements. The actions would be 
required to be accomplished in 
accordance with the service bulletin 
described previously. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may 
misunderstand the legal effect of AD’s 
on airplanes that are identified in the 
applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. The FAA 
points out that all airplanes identified in 
the applicability provision of an AD are 
legally subject to the AD. If an airplane 
has been altered or repaired in the 
affected area in such a way as to affect 
compliance with the AD, the owner or 
operator is required to obtain FAA 
approval for an alternative method of 
compliance with the AD, in accordance 
with the paragraph of each AD that 
provides for such approvals. A note has 
been included in this notice to clarify 
this requirement. 

There are approximately 100 Model 
727 series airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 64 airplanes of U.S. 


registry would be affected by this 
proposed AD. 


The inspections of the elevator rear 
spar that were previously required by 
AD 84-22-02, and retained in this 
proposal, take approximatély 12 work 
hours per airplane to accomplish, at an 
average labor rate of $60 per work hour. 
Based on these figures, the total cost 
impact of this currently-required 
inspection requirement on U.S. 
operators is estimated to be $46,080, or 
$720 per airplane, per inspection cycle. 


The one-time inspection of previously 
modified airplanes that would be 
required by this proposal would take 
approximately 12 work hours per 
airplane to accomplish, at an average 
labor rate of $60 per work hour. Based 
on these figures, the total cost impact of 
the one-time inspection requirement of 
this proposal on U.S. operators of 
previously modified airplanes is 
estimated to be $720 per airplane. 


The total cost impact figures, 
discussed above, are based on 
assumptions that no operator has yet 
accomplished the current or proposed 
requirements of this AD action, and that 
no operator would accomplish those 
actions in the future if this AD were not 
adopted. 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 


For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 ~* 


Air transportation, Aircraft, Aviation 
safety, Safety. 
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The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g}; and 14 CFR 
11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
removing amendment 39-4951 (49 FR 
45743, November 20, 1984), and by 
adding a new airworthiness directive 
(AD), to read as follows: 


Boeing: Docket $4~-NM-—179—AD. Supersedes 
AD 84-22-02, Amendment 39-4951. 

Applicability: Model 727 series airplanes, 
line numbers 1720 through 1831 inclusive, 
certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (e) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
* unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent excessive free play of the 
elevator control tab and possible tab flutter, 
accomplish the following: 

(a) For airplanes on which the modification 
described in Boeing Service Bulletin 727-55- 
0085, dated August 31, 1984 (specified as 
terminating action in AD 84-22-02, 
amendment 39-4951), has not been 
accomplished: Within the next 300 flight 
hours after November 20, 1984 (the effective 
date of AD 84—22-02, amendment 4951), or 
prior to the accumulation of 8,000 total flight 
hours, whichever occurs later, perform a 
visual inspection to detect cracks of the 
elevator rear spar, in accordance with Boeing 
Service Bulletin 727-55-0085, dated August 
31, 1984; Revision 1, dated November 16, 
1984; Revision 2, dated December 21, 1984; 
Revision 3, dated July 26, 1985; or Revision 
4, dated March 31, 1994. Repeat the 
inspection thereafter at intervals not to 
exceed 1,600 flight hours. After the effective 


date of this AD, only Revision 4 of this 
service bulletin shall be used. 

(b) If any crack is found during any 
inspection required by paragraph (a) of this 
AD, accomplish paragraphs {b)(1) and (b)(2) 
of this AD in accordance with Boeing Service 
Bulletin 727-55-0085, dated August 31, 
1984; Revision 1, dated November 16, 1984; 
Revision 2, dated December 21, 1984; 
Revision 3, dated July 26, 1985; or Revision 
4, dated March 31, 1994. After the effective 
date of this AD, only Revision 4 of this 
service bulletin shall be used. 

(1) If any crack is found that is within the 
limits specified in Parti ofthe . 
Accomplishment Instructions of the service 
bulletin, accomplish paragraphs (b){1)(i) and 
(b)(1)(ii) of this AD. 

(i) Prior to further flight, perfofm a time- 
limited repair by stop drilling the crack in 
accordance with the service bulletin. Within 
1,600 flight hours after the repair, repeat the 
inspection required by paragraph (a) of this 
AD 


(ii) Prior to the accumulation of 3,200 flight 
hours after stop drilling the crack, repair the 
elevator rear spar in accordance with Part III 
of the Accomplishment Instructions of the 
service bulletin. 

(2) If any crack is found that is outside the 
limits specified in Part 1 of the 
Accomplishment Instructions of the service 
bulletin, prior to further flight, repair the 
elevator rear spar in accordance with Part Ill 
of the Accomplishment Instructions of the 
service bulletin. 

(c) For airplanes on which the modification 
specified in Boeing Service Bulletin 727-55- 
0085, dated August 13, 1984 (specified as 
terminating action in AD 84-22-02, 
amendment 39-4951), has been 
accomplished: Prior to the accumulation of 
1,600 flight hours, or within 12 months after 
the effective date of this AD, whichever 
occurs later, perform an inspection to verify 
that proper clearance exists between the 
shear plate and the radii of the elevator rear 
spar, in accordance with Boeing Service 
Bulletin 727-55—0085, Revision 4, dated 
March 31; 1994. 

(1) If the clearance is within the limits 
specified in Part 1 of the Accomplishment 
Instructions of the service bulletin, no further 
action is required by this AD. 

(2) If the clearance is outside the limits 
specified in Part 1 of the Accomplishment 
Instructions in the service bulletin, prior to 
further flight, reaccomplish the modification 
in accordance with Revision 4 of the service 
bulletin. After modification, no further action 
is required by this AD. 

(d) Modification or repair of the elevator 
rear spar, in accordance with Part Il or Part 
Ill of the Accomplishment Instructions of 
Boeing Service Bulletin 727—55—0085, 
Revision 4, dated March 31, 1994, constitutes 
terminating action for the requirements of 
this AD. 

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 


Inspector, who may add comments.and then 
send it to the Manager, Seattle ACO. 

Note 2: Information concerning the 
existence‘of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO. 

(f} Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the pitaavoiraens of this AD 
can be accomplished. 

Issued in Renton, Washington, on 
December 22, 1994. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. $4-32035 Filed 12-28-94; 8:45 am] 
BILLING CODE 4910-13-P 





14 CFR Part 39 


[Docket No. 94-NM-—188—-AD] 


Airworthiness Directives; Boeing 
Model 757 Series Airpianes Equipped 
With Rolis Royce Engines 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 





SUMMARY: This document proposes the 
supersedure of an existing airworthiness 
directive (AD), applicable to certain 
Boeing Model 757 series airplanes, that 
currently requires inspections to detect 
fatigue-related cracking or breakage of 
the hydraulic tubing support brackets 
located on the upper spar web in the 
engine struts; further inspection to 
detect related damage of the upper spar 
web, the fuel lines, and the hydraulic 
lines, as necessary; and repair or 
replacement of cracked or damaged 
parts. That AD was prompted by reports 
of fatigue-related cracks in the hydraulic 
tubing support brackets located on the 
upper spar web in the engine struts. The 
actions specified by that AD are 
intended to prevent such fatigue-related 
cracking, which could result in fuel or 
hydraulic fluid leakage into the interior 
of the engine strut and cause a fire. This 
proposal would require installation of a 
previously optional terminating action. 
DATES: Comments must be received by 
February 27, 1995. 


ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-—103, 
Attention: Rules Decket No. 94-NM— 
188—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 


- location between 9:00 a.m. and 3:00 
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p-m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the preposed rule may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124-2207. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Sheila Kirkwood, Aerospace Engineer, 
Systems and Equipment Branch, ANM— 
130S, FAA, Transport Airplane 
Directorate, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2675; fax (206) 227-1182. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, - 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. _ 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94-NM—188—AD.” The 
postcard will be date stamped and 
returned to the commenter. 
Availability of NPRMs : 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
94—-NM-188—AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 
Discussion 

On February 4, 1994, the FAA issued 
AD 94-04-04, amendment 39-8822 (59 
FR 6542, February 11, 1994). [A 


correction of the rule was published in 
the Federal Register on March 10, 1994 
(59 FR 11182).] That AD is applicable to 
certain Boeing Model 757 series 
airplanes equipped with Rolls Royce 
engines. It requires repetitive 
inspections to detect fatigue-related 
cracking or breakage of the hydraulic 
tubing support brackets manufactured 
from 2219 aluminum, 2024—T42 
aluminum alloy, or 301 stainless steel. 
These brackets are located on the upper 
spar web in the engine struts. That AD 
requires further inspection to detect 
related damage of the upper spar web, 
the fuel lines, and the hydrautic lines, 
as necessary; and repair or replacement 
of cracked or damaged parts. That action 
was prompted by reports of fatigue- 
related cracks in the hydraulic tubing 
support brackets located on the upper 
spar web in the engine struts. The 
requirements of that AD are intended to 
prevent such fatigue cracking, which 
could result in fuel and hydraulic fluid 
leakage into the interior of the engine 
strut and cause a fire. 

That AD also provides for an optional 
terminating action which, if 
accomplished, would constitute 
terminating action for the required 
repetitive inspections. That optional 
terminating action entails replacement 
of support brackets made of 2219 
aluminum, 2024-T42 aluminum alloy, 
or 301 stainless steel, with support 
brackets made of nickel alloy. Nickel 
alloy support brackets are less 
susceptible to the type of cracking 
problems identified in brackets made of 
other materials. 

In the preamble to AD 94-04-04, the 
FAA indicated that the required 
repetitive inspections were considered 
“interim action,” and that further 
rulemaking action was being considered 
to mandate the optional terminating 
action. The FAA has determined that 
installation of nickel alloy brackets will 
positively address the unsafe condition 
identified as fatigue-related cracking in 
the hydraulic tubing support brackets, 
which can result in fuel or hydraulic ° 
fluid leakage into the interior of the 
engine strut and cause a fire. Based on 
this determination, the FAA finds that 
further rulemaking action is indeed 
necessary, and this proposed rule 
follows from that determination. 

The FAA has reviewed and approved 
Boeing Alert Service Bulletin 757— 
54A0030, Revision 1, dated December 
20, 1993, which describes procedures 
for: 

1. a one-time inspection using a 
magnet to determine whether the 
forward support bracket for the 
hydraulic tubing in the upper spar web 


of each engine strut is manufactured 
from 17—7PH steel; 

2. an initial visual inspection to detect 
fatigue-related cracking or breakage of 
all support brackets that are not 
manufactured from 17—7PH steel; 

3. a visual inspection to detect related 
damage of the upper spar web, the fuel 
lines, and the hydraulic lines, 
necessary, if any completely broken or 
cracked support bracket is found as a 
result of the initial inspection; 

4. removal, and either repair or 
replacement of damaged parts with new 
or serviceable parts; and 

5. replacement of all existing suppori 
brackets manufactured from 2219 
aluminum, 2024—T42 aluminum alloy, 
or 301 stainless steel with new nickel 
alloy support brackets. 
(Accomplishment of this replacement 
eliminates the need for the repetitive 
inspections.) 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would - 
supersede AD 94-04—04. It would 
continue to require inspections to detect 
fatigue-related cracking or breakage of 
the hydraulic tubing support brackets 
located on the upper spar web in the 
engine struts; further inspection to 
detect related damage of the upper spar 
web, the fuel lines, and the hydraulic 
lines, as necessary; and removal, and 
either repair or replacement of cracked 
or damaged parts. The proposed AD also 
would require replacement of all 
existing support brackets manufactured 
from 2219 aluminum, 2024—T42 
aluminum alloy, or 301 stainless steel 
with new nickel alloy support brackets; 
this replacement would constitute 
terminating action for the repetitive 
inspection requirements. The actions 
would be required to be accomplished 
in accordance with the service bulletin 
described previously. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may 
misunderstand the legal effect of AD’s 
on airplanes that are identified in the 
applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. The FAA 
points out that all airplanes identified in 
the applicability provision of an AD are 
legally subject to the AD. If an airplane 
has been altered or repaired in the 
affected area in such a way as to affect 
compliance with the AD, the owner or 
operator is required to obtain FAA 
approval for an alternative method cf 
compliance with the AD, in accordance 
with the paragraph of each AD that 
provides for such approvals. A note bas 
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been included in this notice to clarify 
this requirement. 


There are approximately 132 Boeing 
Model 757 series airplanes equipped 
with Rolls Royce engines. of the affected 
design in the worldwide fleet. The FAA 
estimates that 102 airplanes of U.S. 
registry would be affected by this 
proposed AD. 


The actions currently required by AD 
94-04-04 take approximately 4 work 
hours per airplane to accomplish, at an 
average labor rate of $60 per work hour. 
Based on these figures, the total cost 
impact of the currently required actions 
on U.S. operators is estimated to be 
$24,480, or $240 per airplane. 


The proposed replacement actions 
would take approximately 40 work 
hours per airplane to accomplish the 
proposed actions, at an average labor 
rate of $60 per work hour. Required 
parts would cost approximately $1,044 
per airplane. Based on these figures, the 
total cost impact of the proposed : 
replacement actions on U.S. operators is 
estimated to be $351,288, or $3,444 per 
airplane. 


The total cost impact figures 
discussed above are based on 
assumptions that no operator has yet 
accomplished any of the proposed 
requirements of this AD action, and that 
no operator would accomplish those 
actions in the future if this AD were not 
adopted. 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 


For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


§39.13 [Amended]. 

2. Section 39.13 is amended by 
removing amendment 39-8822 (59 FR 
11182, March 10, 1994), and by adding 
a new airworthiness directive (AD), to 
read as follows: 


Boeing: Docket 94-NM-188—AD. Supersedes 
AD 94-04-04, amendment 39-8822. 

Applicability: Model 757 series 
airplanes equipped with Rolls Royce 
engines; as listed in Boeing Alert 
Service Bulletin 757—54A0030, Revision 
1, dated December 20, 1993; certificated 
in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (h) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 
case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent fuel or hydraulic fluid leakage 
into the interior of the engine strut, which 
could cause a fire, accomplish the following: 

(a) For Group 2 Airplanes: Within 60 days 
after February 28, 1994 (the effective date of 
AD 94-04-04, amendment 39-8822), perform 
an inspection using a magnet to determine 
whether the forward support bracket for the 
hydraulic tubing on the upper spar web of 
each engine strut is manufactured from 17— 
7PH steel, in accordance with Boeing Alert 
Service Bulletin 757-54A0030, Revision 1, 
dated December 20, 1993. If any forward 
support bracket is manufactured from 17- 


7PH steel, no further action is required by 
this AD for that forward bracket. 

Note 2: The brackets positioned after the 
forward bracket should be manufactured 
from 17—7PH steel, as shown below: 





(Power 
plant sta- 
tion No.) 


Bracket Part No. 





First 
Bracket. 
Second 
Bracket. 
Third 
Bracket. 
Fourth 
Bracket. 


312N5817-13 (or 
equivalent). 
312N5817-—19 (or 
equivalent). 
312N5817-23 (or 
equivalent). 
312N5817-25 (or 
equivalent). 


PPS 102 
PPS 120 
PPS 129 
PPS 145 











(b) For Groups 1 and 2 Airplanes: Within 
60 days after February 28, 1994 (the effective 
date of AD 94-04-04, amendment 39- 
8822)(for Group 1 airplanes), and prior to 
further flight following the inspection 
required by paragraph (a) of this AD (for 
Group 2 airplanes), perform an initial visual 
inspection to detect fatigue-related cracks or 
breakage on the hydraulic tubing support 
brackets not manufactured of 17—7PH steel 
on the upper spar web of each engine strut, 
in accordance with Boeing Alert Service 
Bulletin 757—54A0030 , Revision 1, dated 
December 20, 1993. If any discrepancy is 
detected, prior to further flight, accomplish 
the following in accordance with the alert 
service bulletin: 

(1) For any support bracket that is 
completely broken: Perform a further visual 
inspection to detect worn areas or other 
damage of the upper spar web, the fuel lines, 
and the hydraulic lines; and prior to further 
flight, accomplish paragraphs (b)(1)(i), 
(b)(1)(ii), (b)(4) (iii), and (b)(1){iv) of this AD 
in accordance with the alert service bulletin: 

(i) Repair any damaged upper spar web. 

(ii) Repair or replace any damaged fuel line 
with new or serviceable parts, as necessary 

(iii) Replace any damaged hydraulic line 
with new or serviceable parts. 

(iv) Remove any broken support bracket; 
and, except as provided by paragraph (c) of 
this AD, replace it with a new nickel alloy 
bracket. 

(2) For any support bracket that is cracked, 
but not completely broken: Perform a further 
visual inspection to detect damage of the 
hydraulic pressure line only; and prior to 
further flight, accomplish paragraphs (b)(2)(i) 
and (b)(2)(ii) of this AD in accordance with 
the alert service bulletin: 

(i) Replace any damaged hydraulic 
pressure line with new or serviceable parts, 
as necessary. 

(ii) Remove any cracked support bracket; 
and, except as provided by paragraph (c) of 
this AD, replace it with a new nickel alloy 
bracket. 

(c) For any airplane having a support 
bracket that is removed during 
accomplishment of paragraph (b)(1)(iv) or 
(b)(2)(ii) of this AD; The following number of 
flights are permitted prior to replacement of 
any removed support bracket with a new 
nickel alloy bracket (in accordance with 
Boeing Alert Service Bulletin 757-54A0030, 
Revision 1, dated December 20, 1993), 
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provided that, prior to further flight, the 
cracked or broken brackets are removed 
completely, damaged spar webs are repaired, 


and fuel lines and hydraulic lines are 
repaired or replaced, in accordance with 
paragraph (b) of this AD: 





Bracket 


Part No. (Power Plant Station Number) 


Flights Permitted 





First Bracket Removed 

Second Bracket Removed 

Third Bracket Removed 

Fourth Bracket Removed ....................... 
Second and Third Brackets Removed .... 


P/N 312N5817—55 (PPS 102) 
P/N 312N5817-69 (PPS 120) 
P/N 312N5817-73 (PPS 129) 
PAN 312N5817—75 (PPS 145) 





No Flights. 





Ten Flights. 





Ten Fights. 





Three Flights. 





Multiple Brackets, other than Second and 


One Flight. 








Third. 


No Flights. 








(d) For any airplane having a support 
bracket that is manufactured from 2024—T42 
aluminum alloy or 301 stainless steel: Repeat 
the initial inspection required by paragraph 
(b) of this AD thereafter at intervals not to 
exceed 2,000 flight hours in accordance with 
the procedures described in Boeing Alert 
Service Bulletin 757-54A0030, Revision 1, 
dated December 20, 1993. 

(e) For any airplane having a support 
bracket that is manufectured from 2219 
aluminum: Repeat the initial inspection 
required by paragraph (b) of this AD 
thereafter at intervals not to exceed 1,000 
flight hours in accordance with the © 
procedures described in Boeing Alert Service 
Bulletin 757-54A0030, Revision 1, dated 
December 20, 1993. 

(f) Within 18 months after the efféctive 
date of this AD: Replace all support brackets 
manufactured from 2219 aluminum, 2624— 
742 aluminum alloy, or 301 stainless steel 
with new nickel alloy hydraulic tubing 
support brackets for the hydraulic tubing on 
the upper spar web of the engine struts at all 
locations, in accordance with the 
requirements of Boeing Alert Service Bulletin 
757-54A0030, Revision 1, dated December 
20, 1993. Accomplishment of this 
modification constitutes terminating action 
for the requirements of this AD. 

(g) As of February 28, 1994 (the effective 
date of AD 94-04-04, amendment 39-8822), 
no person shall install any hydraulic tubing 
support bracket on the upper spar web of the 
engine struts that is manufactured from 2219 
aluminum, 2024—T42 aluminum alley, or 301 
stainless steel on any airplane. 

(h) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenarce 
Inspecter, who may add comments and then 
send it to the Manager, Seattle ACO. 

Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO. 

(i) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 


Issued in Renton, Washington, on 
December 22, 1994. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. $4—32034 Filed 12-28-94; 8:45 am] 
BILLING CODE 4910-13-P 





14 CFR Part 39 
[Docket No. $4-NM-—151-—AD] 


Airworthiness Directives; Jetstream 
Model ATP Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemakin 
(NPRM}. 





SUMMARY: This document proposes the 
supersedure of an existing airworthiness 
directive (AD), applicable to all 
Jetstream Model ATP airplanes, that 
currently requires revising the Airplane 
Flight Manual (AFM) to prohibit flight 
in certain freezing precipitation 
conditions. This action would add a 
requirement to install certain 
modifications of the engine air intake 
system. This proposal is prompted by 
the development of certain 
modifications of the engine air intake 
system intended to permit operation of 
these airplanes in freezing precipitation 
conditions. The actions specified by the 
proposed AD are intended to prevent 
engine power rollback in flight during 
freezing precipitation conditions. 
DATES: Comments must be received by 
February 9, 1995. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM—103, 
Attention: Rules Docket No. 94-NM-— 
151—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9:00 a.m. and 3:00 
p.m., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Jetstream Aircraft, Inc., P.O. Box 16029, 


Dulles International Airport, 
Washington, DC 20041-6029. This 
information may be examined at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
William Schroeder, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2148; fax (206) 227-1320. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94~NM-—151—AD.” The 
postcard will be date stamped and 
returned to the commenter. Availability 
of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
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FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
94~NM-151-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056. 


" Discussion 


On March 31, 1994, the FAA issued 
AD 94-08-01, amendment 39-8872 (59° 
FR 25290, May 16, 1994), applicable to 
all British Aerospace Model ATP 
airplanes, which requires revision of the 
Limitations Section of the FAA- 
approved Airplane Flight Manual 
(AFM) Limitations Section to prohibit 
flight in certain freezing precipitation 

‘conditions. That action was prompted 
by reports of engine power rollback (loss 
of engine power) that occurred during 
flight in environmental conditions 
involving freezing precipitation. The 
required AFM revision.was intended as 
an interim measure to prevent loss of 
multiple engine power during flight in 
freezing precipitation. 

AD 94-08-01 also provided for 
certain optional actions that, when all of 
them were accomplished, would 
terminate the required prohibition of 
flight into certain icing conditions. 

’ These actions were: 

.1. Revising the Limitations Section 
and the Normal Procedures Section of 
the FAA-approved AFM to include 
specific procedures for operation in 
icing conditions; 

2. Incorporating a revision into the 

- FAA-approved maintenance program 

that provides for replacement of engine 
igniter plugs at specific intervals; 

3. Installing an eductor plate over the 
exhaust port of the engine air intake 
system; 

4. Installing engine air inlet ducts that 
incorporate electrical de-ice heaters, and 
perform associated electrical system 
changes; and 

5. Revising the FAA-approved 
maintenance program to include 
repetitive visual inspections of the 
heater mats for damage at specific 
intervals. 

In the preamble to AD 94-08-01, the 
FAA indicated that the actions required 
by that AD were considered “interim 
action” and that further rulemaking 
action was being considered. The FAA 
has now determined that the installation 
of these previously optional 
modifications and certain revision of the 
AFM will positively address the unsafe 
condition that is the subject of AD 94— 
08-01 by preventing loss of engine 
power during flight in freezing 
precipitation. The actions propesed in 
this notice follow from that 
determination. 

Since the issuance of AD 94-08-01, 
Jetstream has issued two revisions of the 
Limitations, Normal Procedures, and 


Abnormal Procedures Sections of the 
AFM to include the information 
specified in Temporary Revision T/33, 
Issue 1, dated November 1, 1993; and 
Temporary Revision T/38, Issue 1, dated 
February 16, 1994. These documents 
provide procedures to the flight crew for 
operation in icing conditions. 

Jetstream Service Bulletin ATP-80-— 
06, Revision 2, dated October 16, 1994, 
describes procedures for replacing the 
engine igniter plug at repetitive 
intervals. 

Additionally, Jetstream has issued 
three service bulletins describing 
various actions that, if accomplished, 
eliminate the need for the repetitive 
replacement of the engine igniter plugs. 
These service bulletins are: 

1. Jetstream ATP-—30-39-30146A, 
dated July 29, 1994, which describes 
procedures for installation of new de-ice 
timers on both engines. 

2. Jetstream ATP-—30—37-30143A, 
dated August 1, 1994; and Revision 1, 
dated September 5, 1994; which 
describe procedures for associated 
wiring changes to the automatic duct 
heat. ~ 

3. Jetstream ATP-—80—7-30141A, 
Revision 2, dated November 4, 1994, 
which describes procedures for 
installation of an automatic ignition 
system for the engine and reVision of the 
Airplane Flight Manual by installation 
of information in Temporary Revision 
T/42, Issue 1, dated August 12, 1994. 

Jetstream also has issued Service 
Bulletins ATP—54—12-35274A, dated 
September 28, 1993; and Revision 1, 
dated December 15, 1993; which 
describe procedures for installation of 
an eductor plate over the exhaust port 
of the engine air intake system. 
(Revision 1 of this service bulletin 
contains additional procedures for an 
inspection to detect any aperture profile 
mismatch on any eductor plate that was 
installed in accordance with the original 
issue of the service bulletin.) 

Additionally, Jetstream has issued 
Service Bulletins ATP-54—13-35274B, 
Revision 1 (Modification 35274B), dated 
July 8, 1994; and Revision 2, dated 
August 18, 1994; which describe 
procedures for installing an improved 
engine air intake modification. These 
service bulletins specify a separate 
modification configuration for each of 
two serial number blocks of airplanes. 
Revision 2 of this service bulletin also 
references an acceptable alternative 
modification of the engine air intake 
system (which is described in Jetstream 
Service Bulletin ATP 54—15-35274E, 
dated July 27, 1994.) The Civil Aviation 
Authority (CAA), which is the 
airworthiness authority for the United 
Kingdom, has classified Jetstream 


Service Bulletin ATP—54—13-35274B, 
Revision 2, dated August 18, 1994, as 
mandatory in order to assure the 
continued airworthiness of these 
airplanes in the United Kingdom. 

Jetstream also has issued Service 
Bulletin ATP-54—14, dated October 14, 
1993, which describes procedures for 
repetitive visual inspections of the 
heater mats for damage, and 
replacement, if necessary. 

This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the CAA has 
kept the FAA informed of the situation 
described above. The FAA has 
examined the findings of the CAA, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would 
supersede AD 94-08-01 to require the 
following actions: 

1. Revision of the Limitations, Normal 
Procedures, and Abnormal Procedures 
Sections of the FAA-approved AFM to 
include the information specified in 
Temporary Revision T/33, Issue 1, dated 
November 1, 1993, and Temporary 
Revision T/38, Issue 1, dated February 
16, 1994, which provide procedures for 
operation in icing conditions; 

2. Revision of the FAA-approved 
maintenance program to include 
replacement of engine igniter plugs at 
certain specified intervals; 

3. Installation of an eductor plate over 
the exhaust port of the engine air intake 
system; 

4. Installation of certain modifications 
of the engine air intake system; and 

5. Revision of the FAA-approved 
maintenance program to include 
repetitive visual inspections of the 
heater mats for damage at specific 
intervals, and replacement of the engine 
air intake, if necessary. 

These proposed actions would be 
required to be accomplished in 
accordance with the service bulletins 
described previously. 

This proposed AD would also provide 
for an optional terminating action for 
the proposed repetitive visual 
inspections of the heater mats on 
airplanes that have accomplished the 
alternative engine air intake 
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modification in accordance with 
Jetstream Service Bulletin ATP—54—15- 
35274E, dated July 27, 1994. 

This proposed AD would alse provide 
optional terminating actions for the 
proposed requirement to repetitively 
replace the engine igniter plugs. 

Additionally, this action would revise 
the applicability of the proposed rule by 
limiting the affected airplanes to those 
called out in Jetstream Service Bulletin 
ATP 54—13-35274B, Revision 2, dated 
August 18, 1994. 

As a result of recent communications 
with the Air Transport Association 
(ATA) of America, the FAA has learned 
that, in general, some operators may © 
misunderstand the legal! effect of AD’s 
on airplanes that are identified in the 
applicability provision of the AD, but 
that have been altered or repaired in the 
area addressed by the AD. The FAA 
points out that all airplanes identified in 
the applicability provision of an AD are 
legally subject to the AD. If an airplane 
has been altered or repaired in the 
affected area in such a way as to affect 
compliance with the AD, the owner or 
operator is required to obtain FAA 
approval for an alternative method of 
compliance with the AD, in accordance 
with the paragraph of each AD that 
provides for such approvals. A note has 
been included in this notice to clarify 
this requirement. 

The FAA estimates that 10 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 150 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $60 per work hour. Required parts 
would be provided by the manufacturer 
at no cost to the operator. Based on 
these figures, the total cost impact of the 
proposed AD on U.S. operators is 
estimated to be $90,000, or $9,000 per 
airplane. 

he total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the proposed requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if 
this AD were not adopted. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 


is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. App. 1354(a), 1421 


and 1423; 49 U.S.C. 106(g); and 14 CFR 
11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by 
removing amendment 39-8872 (59 FR 


_ 25290, May 16, 1994), and by adding a 


new airworthiness directive (AD), to 
read as follows: 


Jetstream Aircraft Limited (Formerly British 
Aerospace Commercial Aircraft, 
Limited): Docket 94-NM-—151—AD. 
Supersedes AD 94-08-01, Amendment 
39-8872. 

Applicability: Model ATP airplanes, as 
listed in Jetstream Service Bulletin ATP 54— 
13-35274B, Revision 2, dated August 18, 
1994, certificated in any category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must use the authority 
provided in paragraph (e) to request approval 
from the FAA. This approval may address 
either no action, if the current configuration 
eliminates the unsafe condition; or different 
actions necessary to address the unsafe 
condition described in this AD. Such a 
request should include an assessment of the 
effect of the changed configuration on the 
unsafe condition addressed by this AD. In no 


case does the presence of any modification, 
alteration, or repair remove any airplane from 
the applicability of this AD. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent loss of multiple engine power 
during flight in freezing precipitation, 
accomplish the following: 

(a) Within 30 days after June 15, 1994 (the 
effective date of AD 94-08-01, amendment 
39-8872), revise the Limitations Section of 
the FAA-approved Airplane Flight Manual 
(AFM) to include the following statement. 
This may be accomplished by inserting a 
copy of this AD in the AFM. 

“Flight is prohibited into forecast or 
reported freezing precipitation conditions 
where the outside air temperature is between 
+5°C and —5°C.” 

(b) Within 72 days after the effective date 
of this AD, accomplish the actions specified 
in paragraphs (b)(1), (b)(2), (b)(3), (b)(4), 
(b)(5), and (b)(6), which will constitute 
terminating action for the AFM revision 
required by paragraph (a) of this AD. Once 
these actions are completed, the AFM 
revision required by paragraph (a) may be 
removed. 

(1) Revise the Limitations Section and the 
Normal Procedures Section of the FAA- 
approved AFM, to include the information 
specified in Temporary Revision T/33, Issue 
1, dated November 1, 1993, and Temporary 
Revision T/38, Issue 1, dated February 16, 
1994, which introduce procedures for 
operation in icing conditions, as specified in 
the temporary revision; and operate the 
airplane in accordance with those limitations 
and procedures. 

Note 2: This may be accomplished by 
inserting copies of Temporary Revision T/33 
and T/38 in the AFM. When these temporary 
revisions have been incorporated into general 
revisions of the AFM, the general revisions 
may be inserted in the AFM, provided the 
information contained in the general revision 
is identical to that specified in Temporary 
Revision T/33 and T/38. 

(2) Incorporate a revision into the FAA- 
approved maintenance program that provides 
for replacement of engine igniter plugs at the 
intervals specified in Jetstream Service 
Bulletin ATP-80-06, Revision 1, dated 
October 22, 1993, or Revision 2, dated 
October 16, 1994. Initial replacement of an 
engine igniter plug with a new plug shall be 
accomplished prior to the accumulation of 
200 total hours time-in-service on the engine 
igniter plug, or within 50 hours time-in- 
service after incorporating the maintenance 
program revision, whichever occurs later. 

(3) Install an eductor plate over the exhaust 
port of the engine air intake system in 
accordance with Jetstream Service Bulletin 
ATP-54—12-35274A, dated September 28, 
1993, or Revision 1, dated December 15, 
1993. Any eductor plate installed in 
accordance with the original issue of the 
service bulletin must be inspected for any 
aperture profile mismatch, in accordance 
with paragraph 2., Part B., of the 
Accomplishment Instructions of Revision 1 
of the service bulletin. If any mismatch is 
found that exceeds the limit specified in that 
service bulletin, prior to further flight, the 
discrepancy must be corrected in accordance 
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with paragraph 2., Part C, of Revision 1 of the 
service bulletin. 

(4) For airplanes having constructor 
numbers 2007, 2010 through 2016 inclusive, 
2020 through 2022 inclusive, 2028, 2029, 
2032, 2034 through 2037 inclusive, 2041 
through 2044 inclusive, 2051, 2053, and 
2056: Install engine air inlet ducts that 
incorporate electrical de-ice heaters with 
increased power and area, and perform 
associated electrical system changes, in 
accordance with the Accomplishment 
Instructions, in Jetstream Service Bulletin 
ATP-54—13-—35274B dated October 9, 1993, 
or Parts A through F of Revision 1, dated July 
8, 1994, or Revision 2, dated August 18, 
1994. 

(5) For airplanes having constructor 
numbers 2002 through 2006 inclusive, 2008, 
2009, 2017 through 2019 inclusive, 2023 
through 2027 inclusive, 2030, 2031, 2033, 
2038 through 2040 inclusive, 2045 through - 
2050 inclusive, 2052, 2054 through 2055 
inclusive, and 2057 through 2063 inclusive: 
Install engine air inlet ducts that incorporate 
electrical de-ice heaters with increased 
power, in accordance with the 
Accomplishment Instructions, Part G, of 
Jetstream Service Bulletin ATP-54-13-— 
35274B, Revision 2, dated August 18, 1994. 

Note 3: Installation of engine air inlet ducts 
in accordance with Jetstream Service Bulletin 
ATP—54-15-35274E, dated July 27, 1994, is 
considered acceptable for compliance with 
either paragraph (b)(4) or (b)(5) of this AD. 

(6) Revise the FAA-approved maintenance 
program to include repetitive visual 
inspections for damage of the heater mats at 
intervals not to exceed 50 hours time-in- 
service, in accordance with Jetstream Service 
Bulletin ATP-54-14, dated October 14, 1993; 
and, if any damage is found, prior to further 
flight, replace the engine air intake in 
accordance with the service bulletin. 

(c) The following installations on both 
engines constitute terminating action for the 
repetitive replacement of the engine igniter 
plugs required by paragraph (b)(2).of this AD: 

(1) Installation of new de-ice timers in 
accordance with Jetstream Service Bulletin 
ATP-30-39-30146A dated July 29, 1994, 

(2) Wiring changes to incorporate 
automatic duct heat when engine air intake 
lip heat is selected ‘‘on,” in accordance with 
Jetstream Service Bulletin ATP-30—37— 
30143A, dated August 1, 1994, or Revision 1, 
dated September 5, 1994, and 

(3) Installation of an engine automatic 
ignition system in accordance with Jetstream 
Service Bulletin ATP 80-7—30141A, Revision 
2, dated November 4, 1994; and an associated 
revision of the FAA-approved Airplane 
Flight Manual (AFM) by incorporating the 
information contained in Temporary 
Revision T/42, Issue 1, dated August 12, 
1994. 

(d) For airplanes on which the engine air 
intake (Modification 35274E) has been 
installed in accordance with Jetstream 
Service Bulletin ATP-54—15-35274E, dated 
July 27, 194: The installation of engine duct 
de-ice overheat protection (Modification 
35274D) in accordance with Jetstream 
Service Bulletin ATP-—30-44~—35274D, dated 
August 12, 1994, constitutes terminating 
action for the repetitive inspections required 
by paragraph (b){6) of this AD. 


(e) An alternative method of compliance or - 


adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Inspecter, who 
may add comments and then send it to the 
Manager, Standardization Branch, ANM--113. 

Note 4: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113. 

(f) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Issued in Renton, Washington, on 
December 22, 1994. 


Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


-[FR Doc. 94~—32033 Filed 12-28-94; 8:45 am] 


BILLING CODE 4910-13-P 





14 CFR Part 67 


[Docket No. 26493] 


Policy Concerning the Special 
Issuance of Medical Certificates to 
Diabetic Airman Applicants 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Request for comments. 





SUMMARY: The FAA is considering a 
policy change concerning individuals 
with diabetes mellitus who apply for 
airman medical certificates. Under the 
current FAA regulations, an established 
diagnosis of diabetes mellitus that 
requires insulin or any other 
hypoglycemic drug for control 
disqualifies an individual from medical 
certification. The FAA is considering 
under what circumstances special 
issuance of a medical certificate (a 
“‘waiver’’) to an individual who requires 
insulin might be appropriate. Before 
making this determination, the FAA 
invites comment on a medical 
evaluation and monitoring protocol, 
developed by a panel of distinguished 
endocrinologists at the request of the 
Federal Air Surgeon, that is 
recommended by that panel as the basis 
of a possible change of policy. The 
change would permit certain insulin- | 
using diabetic individuals to receive 
special issuance of airman medical 
certificates. 


DATES: Comments must be received by 
March 29, 1995. 


ADDRESSES: Comments on this notice 
should be mailed or delivered,in ° 
triplicate, to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attention: Rules Docket (AGC- 
200), Docket No. 26493, 800 
Independence Avenue SW., 
Washington, DC 20591. Comments 
mailed or delivered must be marked 
Docket No. 26493. Comments may be 
examined in Room 915G weekdays, 
except on Federal holidays, between 
8:30 a.m. and 5 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Dennis P. McEachen, Manager, 
Aeromedical Standards and Substance 
Abuse Branch {AAM-210), Office of 
Aviation Medicine, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 493-4075; telefax (202) 
267-5399. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
comment on this notice by submitting 
such written data, views, or arguments 
as they may desire. Comments relating 
to the environmental, energy, 
federalism, or economic impact that 
might result from adopting this policy 
are also invited. Substantive comments 
should be accompanied by cost 
estimates. Comments must identify the 
regulatory docket number and should be 
submitted in triplicate to the Rules 
Docket address specified above. All 
comments received on or before the 
specified closing date for comments will 
be considered by the Federal Air 
Surgeon. 


Background 


- Part 67 of Title 14 of the Code of 
Federal Regulations (14 CFR part 67) 
details the standards for the three 
classes of airman medical certificates. A 
first-class medical certificate is required 
to exercise the privileges of an airline 
transport pilot certificate, while second- 
and third-class medical certificates are 
required to exercise the privileges of 
commercial and private pilot 
certificates, respectively. An airman 
applicant who is found to meet the 
appropriate medical standards, based on 
medical examination and evaluation of 
the individual's history and condition, 
is entitled to a medical certificate 
without restrictions other than the limit 
of its duration prescribed in the 
regulations, Paragraph (f)(1) of sections 
67.13, 67.15, and 67.17 is the standard 
for determining an individual's 
eligibility for first-, second-, and third- 
class medical certification based on 
medical history or clinical diagnosis of 
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diabetes mellitus. An individual with 
diabetes using hypoglycemic drugs for 
control is not eligible for medical 
certification under the standards. That 
same individual, however, may be 
eligible for restricted medical 
certification; i.e., a grant of special 
issuance of a medical certificate. Under 
long-standing FAA policy and practice, 
however, a diabetic using insulin for 
control is not eligible for unrestricted or 
restricted medical certification. 

Under § 67.19, Special Issue of 
Medical Certificates, the Federal Air 
Surgeon has the discretion to issue a 
medical certificate to an individual who 
does not meet the applicable provisions 
of sections 67.13, .15, and .17 of the 
Title 14 Code of Federal Regulations. 
The Federal Air Surgeon considers 
relevant factors on a case-by-case basis 
to determine whether the individual’s 
medical condition, medication, or other 
treatment is consistent with aviation 
safety and will permit special issuance 
of a medical certificate. 

In the late 1980’s, the FAA began to 
grant special issuance of medical 
certificates to individuals who 
controlled their diabetes with diet and 
hypoglycemic drugs. It has been, 
however, the long-standing policy and 
practice of the Federal Air Surgeon not 
to consider special issuance of a 
medical certificate where the individual 
has a clinical diagnosis of insulin- 
treated diabetes mellitus (ITDM). 

This policy and practice is based on 
concerns about the long term medical 
risks associated with diabetes, including 
cardiovascular, neurological, 
ophthalmological, and renal 
pathologies. Of even greater concern, | 
especially in the aviation environment, 
is the immediate risk posed by 
hypoglycemia or low blood sugar. Every 
diabetic is at some risk for 
hypoglycemia which can produce 
impaired cognitive function, seizures, 
unconsciousness, and death. Moreover, 
functional incapacitation associated 
with hypoglycemia may occur 
insidiously and may not be recognized 
by the diabetic or by other observers. 
Diabetics using insulin are at greater 
risk for hypoglycemia than those treated 
by diet or oral hypoglycemic agents. 

Despite the considereable morbidity 
associated with diabetes, the FAA has 
continued to review its policy of not 
granting special issuance of medical 
certificates to ITDM individuals. In 
1992, the FAA instituted a program to 
permit, in select cases, air traffic control 
specialists (ATCS) with ITDM to 
continue their safety-related duties. 
These ATCS’s are individually 
evaluated and, if appropriate, returned 


to duty with intensive monitoring under 
a special medical protocol. 

The protocol implemented for ATCS’s 
with ITDM was developed by a pane! of 
distinguished endocrinologists at the 
request of the Federal Air Surgeon and 
includes careful evaluation of the 
individual’s medical history and the 
efficacy of his or her efforts to control 
the disease. Those determined safe by 
the FAA to perform air traffic control 
duties are monitored by frequent blood 
sugar measurements while on duty. In 
addition, the blood sugar is maintained 
at a somewhat higher than usual level 
to prevent or reduce the likelihood of 
incapacitating hypoglycemia. The 
protocol also requires close supervision 
and prohibits solo duty. 

In 1991, the American Diabetes 
Association (ADA) petitioned the FAA 
to amend its policies to permit ITDM 
individuals to be issued medical 
certificates on a case-by-case basis. The 
petition was published in the Federal 
Register (56 FR 10383, March 12, 1991). 
The ADA further requested the creation 
of an FAA-appointed medical task force 
to develop a medical protocol capable of 
permitting meaningful case-by-case 
review. 

At the request of the Federal Air 
Surgeon, the protocol used for ATCS’s 
was considered for possible use for 
ITDM airman applicants. A new, 
modified protocol is proposed by the 
same group of endocrinologists and is 
published below. This protocol, in 
whole or part or as subsequently 
modified, may form a basis for change 
in the current special issuance policy 
regarding ITDM. 

This notice is intended to facilitate 
discussion of the issues relating to 
current policy regarding the certification 
of ITDM airman applicants and the 
protocol as outlined above. The FAA is 
not obligating itself to any course of 
action at this time. 


_ Request for Comment 


The FAA requests comments from 
interested persons on whether it should 
permit special issuance of airman 
medical certificates to ITDM airman 
applicants on a case-by-case basis, based 
on the protocol that follows. 
Commenters are invited to address all 
aspects of the protocol and to comment 
on any additional issues that might be 
appropriate. Information concerning any 
potential effects on aviation safety by 
permitting ITDM individuals to be 
medically certified that the commenter 
believes should be considered is also 
solicited. The protocol (with some 
minor editorial clarifications) is 
reprinted in its entirety below. 


I. Guidelines for Initial Evaluation of 
Pilots With Insulin-Treated Diabetes 
Mellitus (ITDM) 


A. Individuals with ITDM who have 
no otherwise disqualifying conditions, 
especially significant diabetes-related 
complications such as arteriosclerotic 
coronary or.cerebral disease, retinal 
disease, or chronic renal failure, will be 
evaluated for special issuance of 
medical certificates if they: 

1. Have had no recurrent (two or 
more), severe hypoglycemic reactions 
requiring intervention by another party 
during the past 3 years and 

2. Have no current history of 
hypoglycemia resulting in impaired 
cognitive function without warning 
symptoms (hypoglycemia unawareness). 

B. In order to provide an adequate 
basis for an individual medical 
determination, the person with ITDM 
seeking special issuance of a medical 
certificate shall submit the following 
information to the FAA: 

1. A copy of the hospitalization 
records if admitted for any diabetes- 
related cause, including accidents and 
injuries; 

2. Complete reports of any aircraft, 
automobile, or other incidents or 
accidents, whether or not resulting in 
injury or vehicular/equipment damage, 
if due in part, or totally, to diabetes; 

3. Results of a complete medical 
evaluation by a board-certified/board- 
eligible endocrinologist or other 
diabetes specialist approved by the 
Federal Air Surgeon concerning the 
individual’s medical history and current 
status. The report must include a 
general physical examination and, at a 
minimum, the following: 

(a) Two readings of ciel 
hemoglobin (total A1 or A1C 
concentration and the laboratory 
reference normal range) during the last 
3 months (prior and current); 

(b) Confirmation by an 
ophthalmologist of the absence of 
clinically significant eye disease. The 
eye examination should assess visual 
acuity, ocular tension, and presence of 
lenticular opacities, and include a 
careful examination of the retina for 
evidence of any diabetic retinopathy or 
macular edema. The presence of 
microaneurysms, exudates, or other 
findings of background retinopathy, by 
themselves, are not sufficient grounds 
for disqualification unless visual acuity 
is affected and prevents the subject from 
meeting current visual standards. 
However, individuals with active 
proliferative retinopathy or vitreous 
hemorrhages should not be medically 
cleared until the condition has 
stabilized, and this has been confirmea 
by an ophthalmologist; 
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(c) If symptomatic, examinations and 
tests to detect any peripheral 
neuropathy or circulatory deficiencies 
of the extremities; 

(d) A detailed report of insulin 
dosages (including types) and diet 
utilized for control; and 

4. Verification by a specialist that the 
individual has been educated in 
diabetes and its control and has been 
thoroughly informed of and understands 
the monitoring and management 
procedures for the condition and the 
actions that should be followed if 
complications, including hypoglycemia, 
should arise. Such verification should 
also contain the specialist’s evaluation 
as to whether the individual has the 
ability and willingness to properly 
monitor and manage his or her diabetes 
and whether diabetes will adversely 
affect his or her ability to safely control 
an aircraft. The absence of recurrent 
severe hypoglycemia and hypoglycemia 
unawareness should be noted (See IA 1 
and 2). 

C. The individual petitioning for 
special issuance of a medical certificate 
should have been on insulin treatment 
for at least 6 months prior to 
consideration for special issuance of a 
medical certificate. 


{1. Guidelines for Individuals With ITDM 
Who Have Been Granted Special 
Issuance of Airman Medical Certificates 


A. Submit to a medical evaluation by 
a specialist every 3 months. Such 
evaluation must include readings of 
glycated hemoglobin (total A1 or A1C) 
concentrations. This evaluation shall 
also contain the specialist's evaluation 
as to whether the individual has the 
ability and willingness to monitor and 
manage properly his or her diabetes and 
whether diabetes will adversely affect 
his or her ability to safely control an 
aircraft. 

B. Carry and use a digital whole blood 
glucose monitor device with a 
computerized memory. Records of all 
blood glucose measurements must be 
provided to the specialist for review 
during each 3-month evaluation. 

C. Provide, of an annual basis, 
confirmation by a specialist that the 
individual can demonstrate accuracy of 
measurements of blood glucose 
concentration. 

D. Provide to the FAA, on an annual 
basis, ophthalmological confirmation of 
the absence of clinically significant 
retinal disease that would affect visual 
acuity and prevent the individual from 

-meeting current visual standards. 

E. Provide a report of any episdoes of 
hypoglycemia associated with cognitive 
impairment whether.or not it resulted in 
an accident or adverse event. 


III. Guidelines of Glucose Management 
Prior To and During Flight : 


Individuals with ITDM shall maintain 
appropriate medical supplies at all 
times while acting as a pilot-in- 
command or in any other capacity as a 
flightcrew member. Such supplies shall 
include, at a minimum, a whole blood 
glucose monitor with memory, test 
strips, blood sampling lancets, a source 
of rapidly absorbable glucose, insulin, 
and syringes or a portable insulin pump 
as appropriate. All disposable materials 
must be within their expiration dates. 
Blood glucose concentrate must be 
tested within */ hour prior to takeoff 
and landing and hourly during flight. 
While flying, should circumstances 
preclude a particular blood glucose test, 
intake of an appropriate snack or other 
source of glucose (minimum 10 grams 
(gm)) is an acceptable alternative. 
However, no two consecutive tests are 
to be replaced by the ingestion of 
glucose. Listed below are blood glucose 
concentration ranges for pilots or other 
individuals acting in any other capacity 
as a flightcrew member and the 
appropriate actions to be taken when 
they occur. 

A. Blood glucose less than 100 
milligrams/deciliter (mg/d]): 

1. Prior to flight. The individual shall 
ingest an appropriate snack containing 
glucose (minimum 10 gm) and recheck 
blood glucose in '% hour. If the blood 
glucose at recheck is less than 100 mg/ 
dl, the individual shall eat an additional 
snack containing glucose and recheck 
blood glucose in 4 hour. This process 
should be repeated until the blood 
glucose is 100 mg/dl or greater. These 
guide points shall be achieved not more 
than 1/2 hour prior to takeoff and 

2. If blood glucose during flight is less 
than 100 mg/dl, a glucose containing 
snack (not less than 20gm) shall be 
ingested and blood glucose shall be 
rechecked in ¥z hour. The process shall 
be repeated until the blood glucose is 
100 mg/dl or greater. 

B. Blood glucose 100-300 mg/dl: no 
action needed. Recheck blood glucose in 
1 hour or eat a snack containing a 
minimum of 10 gm of carbohydrate in 
1 hour and recheck blood glucose in 2 
hours. 

C. Blood glucose greater than 300 mg/ 
dl: recheck in ¥% hour; if blood glucose 
has risen further, take an appropriate 
amount of insulin and recheck in 
hour; if glucose has declined, recheck in 


1 hour. 


The above protocol, as recommended 
by the endocrinologists panel, is but one 
option the FAA is considering 
concerning ITDM airman applicants. 
Comment also is requested concerning a 


policy of not granting special issuance 
of airman medical certificates to any 
ITDM individuals, with or without an 
approved monitoring protocol. In 
addition, comment is requested whether 
such ITDM individuals if medically 
certified, should be restricted by class of 
medical certificate (e.g., only third-class 
medical certificate, etc.), by class of 
airman certificate (e.g., private pilots, 
etc.), or by operational limitation (e.g., 
no multiengine aircraft or dual pilots 
operations only, etc.). Please address 
comments on the issues above and any 
other issues related to the requested 
comment areas, to the Rules Docket 
address specified at the front of this 
document. 

Issued in Washington, DC, on December 
22, 1994. 
Jon L. Jordan, 
Federal Air Surgeon. 
[FR Doc. 94-31983 Filed 12-23-94; 9:01 am] 
BILLING CODE 4910-13-M 








SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 250 
[Release No. 35-26198; File No. S7-3784] 
RIN 3235-AG23 


intrasystem Service, Sales and 
Construction Contracts 


AGENCY: Securities and Exchange’ 
Commission. 

ACTION: Proposed Rule Amendment and 
Proposed Rule Rescission. . 


SUMMARY: The Securities and Exchange 
Commission is requesting comment on 
proposed amendments under the Public 
Utility Holding Company Act of 1935, 
as amended. Under the present rule, 
service, sales and construction contracts 
among companies in a registered system 





-must generally be performed for the 


benefit of associate companies at ccst 
The proposed amendment would 
require pricing at market if the market 
price for comparable services, 
construction or goods is lower than cost 
as determined under the Act. The 
amendment is intended to address 
consumer protection concerns arising 


‘from the decision in Ohio Power Co. v. 


FERC, 954 F.2d 779 (D.C. Cir.), cert. 
denied, 113 S. Ct. 483 (1992), that 
public-utility company subsidiaries of 
registered holding companies could 
incur costs in excess of market prices in 
intrasystem transactions, to the 
detriment of consumers. The 
Commission is also proposing related 
changes in other rules governing 
intrasystem transactions. 
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DATES: Comments must be submitted on 
or before March 29, 1995. 


ADDRESSES: Comments should be 
submitted in triplicate to Jonathan G. 
Katz, Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., Mail 
Stop 6-9, Washington, DC 20549. 
Comment letters should refer to File No. 
S7-3794. All comment letters received 
will be available for public inspection 
and copying in the Commission's Public 
Reference Room, 450 Fifth Street, NW., 
Washington, DC 20549. 


FOR FURTHER INFORMATION CONTACT: 
William C. Weeden, Associate Director, 
Joanne C. Rutkowski, Assistant Director, 
Office of Legal and Policy Analysis, 
Sidney L. Cimmet, Senior Special 
Counsel, Robert P. Wason, Chief 
Financial Analyst, or Markian Melnyk, 
Staff Attorney, Office of Public Utility 
Regulation, all at (202) 942-0545, 
Division of Investment Management, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. 


SUPPLEMENTARY INFORMATION 
I. Introduction 


The Securities and Exchange 
Commission (“Commission” or ‘‘SEC’’) 
is proposing an amendment to rule 90 
under the Public Utility Holding 
Company Act of 1935, as amended 
(‘‘Act”’), to address concerns that have 
arisen following the decision of the U.S. 
Court of Appeals for the District of 
Columbia Circuit in Ohio Power Co. v. 
FERC, 954 F.2d 7790 (D.C. Cir.), cert. 
denied, 113 S.Ct. 483 (1992). The 
decision has been widely interpreted to 
give the Commission broad power, 
through its jurisdiction over 
transactions among companies in a 
registered holding company system, to 
affect ratemaking decisions that would 
otherwise be entrusted to the Federal 
Energy Regulatory Commission 
(“FERC”) and the state and local public- 
utility commissions. 

The Commission has historically 
viewed its role as supplementing, not 
supplanting, the work of federal and 
state ratemaking authorities. To the 
extent Ohio Power may be viewed as 
impairing the ability of those regulators 
to protect consumers, the Commission is 
committed to restoring the balance of 
regulation. To this end, the staff of the 
Commission has worked with the staff 
of the FERC and Congressional staff to 
craft a legislative response to the 
decision. The proposed rule is intended 
to supplement this effort, by closing any 
gaps in consumer protection, 
minimizing charges to public-utility 
companies for intrasystem transactions, 


and so helping to ensure the lowest 
rates for consumers. 


IL. The Statutory Framework 


Section 13(b) of the Act requires that 
service, sales and construction contracts 
among subsidiary companies in a 
registered system be performed in 
accordance with such terms and 
conditions as the Commission may 
prescribe, by rule or order, ‘‘as 
necessary or appropriate in the public 
interest or for the protection of investors 
or consumers and to insure that such 
contracts are performed economically 
and efficiently for the benefit of such 
associate companies at cost, fairly and 
equitably allocated among such 
companies.” 

Prior to the passage of the Act, the 
fees and profits associated with 
intrasystem transactions were often 
“dictated by the holding company 
sitting on both sides of the transaction” 
and so, “in nowise represent{ed] 
bargains freely and openly arrived at by 
subsidiary companies on the basis of the 
lowest cost in a competitive market.” ! 
The exploitation of utilities in holding 
company systems through contracts for 
various aspects of the utility business, 
such as engineering, construction, 
accounting, budgeting, and general 
management and supervision was one of 
the principal abuses that the Act was 
intended to remedy.? The central 
purpose of section 13 is “to prevent the 
milking of operating companies in the 
interest of the controlling holding- 
company groups.” 3 

Generally, if a registered system 
company is primarily engaged in 
performing services or construction for, 
or selling goods to, associate companies, 
the Commission must find, by order 
upon application, that the company is 
organized and conducted to ensure 
“efficient and economical performance 
of services or construction or sale of 
goods for the benefit of associate 
companies, at cost fairly and equitably ~ 
allocated among them.” ¢ Once the 
Commission has authorized a company 
to engage in such activities, specific 
transactions may proceed, in 
compliance with applicable rules under 
section 13(b), without the need for 
further authorization. 


' Report of the National Power Policy Committee, 
S. Doc, No. 137, 74th Cong., 1st Sess. 5 (1935). 

2See section 1(b)(2) (identifying as abuses the 
“excessive charges” that utility subsidiaries had to 
pay to service and supply affiliates resulting from 
“an absence of arm’s-length bargaining” and the 
allocation of costs among holding company 
subsidiaries to thwart effective state regulation). 

3See S. Rep. No. 621, 74th Cong., 1st Sess. 34 
(1935). 

“Rule 88{b), adopted pursuant to section 13(b). 


Under the rules, a subsidiary 
company generally must perform 
services or construction for, or sell 
goods to, an associate company at cost 


_ as determined pursuant to rule 91.5 


Section 13(b)(2), however, authorizes 
the Commission, by rule or order, to 
grant an exemption from the ‘“‘at cost” 
requirement in “‘special or unusual” 
circumstances. The Commission relied 
upon section 13(b)(2) in adopting 
present rule 92, which applies a lower- 
of-cost-or-market standard to 
intrasystem transfers of seller-produced 
goods “‘to insure that the price of such 
sales shall be in line with competitive 
prices of independent sellers.” © 
Historically, the Commission has 
distinguished between the exercise of its 
authority under section 13(b) and 
federal and state ratemaking authority.” . 
Indeed, many of the Commission’s 
orders have disclaimed the intent or 
authority to engage in ratemaking.*® It 
further appears that, prior to the Ohio 
Power decision, the states believed that 
they could disallow costs associated 
with a transaction subject to section 13.9 . 


5 Rule 90. Rule 91 addresses determination of cost 
and provides, among other things, that a transaction 
shall be deemed to be performed at not more than 
cost if the price (taking into account all charges) 
does not exceed a fair and equitable allocation of 
expenses (including the price paid for goods) plus 
reasonable compensation for necessary capital 
procured through the issuance of capital stock (or 
similar securities of an unincorporated company). 

®Rule 92(b). See Holding Co. Act Release No. 125 - 
(Mar. 30, 1936) (discussing standard for seller- 
produced goods). The U.S. Court of Appeals for the 
D.C. Circuit has recognized that this provision 
permits deviation from the cost standard in 
appropriate circumstances. See Ohio Power v. 
FERC, 954 F.2d 779, 785 n.5 (D.C. Cir. 1992) (“The 
SEC does have express statutory authority to 
deviate from the ‘at cost’ standard when a 
transaction ‘involves{s] special or unusual 
circumstances.’’’). 

7 The Commission notes in this regard that the 
early drafts of whet became the Act provided for 
oversight of intrasystem transactions by the Federal 
Power Commission, now the FERC. See H.R. 5423, 
74th Cong., ist Sess. (1935) section 12{a}-12(d); S. 
1725, 74th Cong., ist Sess. (1935), section 13(g). 

8See, e.g., Indiana & Michigan Electric Co., 
Holding Co. Act Release No. 19986 (Apr. 14, 1977) 
(‘nothing in this order shall be construed as in any 
manner affecting the jurisdiction of any other 
regulatory authority with respect to rates, 
accounting or similar matters in connection with 
the proposed transaction”). 

9In one matter, for example, the Arkansas Public 
Service Commission expressly rejected the 
argument that a determination under section 13 of 
the Act, concerning the formation of a service 
company, precluded review of the service 


- company’s billing to an associate public utility 


company in a retail rate proceeding. The Arkansas 
Commission concluded that: 

The Holding Company Act deals only with 
assuring that there is a fair allocation of service 
company costs among system operating companies, 
at cost. This function of the SEC in no way limits 
the ratemaking jurisdiction of state commissions. 

In the Matter of the Motion of Staff of the 
Arkansas Public Service Commission to Establish a 

Continued 
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Ill. The Ohio Power Decision 


In the 1970s, a number of electric 
utilities that relied upon coal to meet 
their growing fuel needs encountered 
great instability in the price and supply 
of coal. To ensure a stable and secure 
fuel supply, many companies sought to 
acquire coal mining operations. During 
this period, the Commission authorized 
Ohio Power Company, a public-utility 
subsidiary of American Electric Power 
Company, a registered holding 
company, to acquire such operations. !° 


In its initial order, the Commission 
authorized Southern Ohio Coal 
Company, a subsidiary of Ohio Power, 
to sell its coal to the utility at a price 
based upon the actual cost of 
production, including overhead, interest 
charges, and a reasonable rate of return 
on the parent company’s investment.!! 
Subsequent orders stated that the price 
would “not exceed cost.” !2 


During the 1970s, the FERC applied a 
rate-of-return methodology that was 
similar to the SEC’s cost-plus pricing 
methodology. In 1981, however, the 
FERC adopted a market-based standard 
for pricing captive coal.'3 Under the 
market standard, a utility that purchases 
coal from an affiliate can recover only 
the price it would have paid under a 
comparable coal supply contract with a 
nonaffiliate.'4 In 1982, when Ohio 
Power filed wholesale rate increases, the 
FERC challenged the pass-through of 
coal costs that did not satisfy a 
“comparable market” test.'5 The FERC 
determined that Ohio Power had paid 
substantially more than a comparable 
market price for coal supplied by 
Southern Ohio, and so ordered Ohio 


Docket to Determine the Reasonableness of 
Arkansas Power And Light’s Rates, Docket No. 84— 
199-U (Apr. 3, 1985). See also D. Hawes, Utility 
Holding Companies § 11.02 (1984) (‘Since the 
charges of a service company to an operating utility 
are an element of expense, the state public utility 
commissions have generally been considered to 
have the inherent power to disallow any such 
charges if they are found to be improper.”). 

10 Ohio Power Co., Holding Co. Act Release No. 
17383 (Dec. 2, 1971). The order was issued 
following notice to the public. The Commission did 
not receive any requests for hearing. 

‘Id. See rule 91 under the Act (determination of 
cost). 

'2See Southern Ohio Coal Co., Holding Co. Act 
Release No. 20515 (Apr. 24, 1978); Holding Co. Act 
Release No. 21008 (Apr. 17, 1979); Holding Co. Act 
Release No. 21537 (Apr. 25, 1980). 

3 See Opinion 133, Public Service Co. of New 
Mexico, 17 F.E.R.C. | 61,123 (1981), reh’g denied, 
18 F.E.R.C. 961,036 (1982), aff'd, 832 F.2d 1201 
(10th Cir. 1987). 

'4 Arcadia v. Ohio Power Co., 498 U.S. 73. 76 
(1990). 

1S Ohio Power Co., 39 F.E.R.C. 4 61,098 (1987). 
Southern Ohio had begun mining operations in 
1978. 


Power to establish lower wholesale rates 
and to refund previous overcharges. 


On appeal to the Court of Appeals for 
the District of Columbia Circuit, the 
parties agreed that section 318 of the 
Federal Power Act (“FPA”) governed 
the dispute. Under that section, when a 
company is subject to conflicting 
regulation under the Act and the FPA 
“with respect to the same subject 
matter,” the requiremertts of the Act 
control. The Court of Appeals found 
that the two agencies were regulating 


_ the same subject matter, and that section 


318 therefore required the FERC to defer 
to the SEC’s approval of a cost-based 
price for the Southern Ohio coal.'® 


The FERC and the SEC, believing that 
section 318 would resolve any inter- 
agency jurisdictional conflict, asked the 
United States Supreme Court to remand 
the case to determine whether there 
was, in fact, a conflict between the 
regulatory requirements of the FPA and 
the Act. The Court, however, held that 
section 318 did not address the type of 
overlapping regulatory jurisdiction 
affecting Ohio Power, and so remanded 
the case to the Court of Appeals to 
determine, among other things, whether 
“the FERC-prescribed rate is not ‘just 
and reasonable’ because it ‘traps’ costs 
which the government itself has 
approved—disregarding a governmental] 
assurance, possibly implicit in the SEC 
approvals, that Ohio Power will be 
permitted to recoup the cost of 
acquiring and operating [Southern Ohio 
Coal].” !7 


The Court of Appeals, on remand, did 
not resolve the equitable “‘cost- 
trapping” concerns. Instead, the court 
found, as a matter of law, that the FERC 
could not disallow the SEC-approved 
costs at issue in that matter.'8 The court. 
reasoned that the specific language of 
the orders under section 13(b) of the Act 
required Ohio Power to pay a price 
“equal to cost” for Southern Ohio coal, 
and concluded that Congress granted 
the SEC exclusive authority to establish 
prices for transfers of goods between 
companies in a registered holding 
company system.!9 


IV. Responses to Ohio Power 


The ramifications of the Ohio Power 
decision are unclear. The Commission 
believes that the case arose under 
unusual circumstances that are unlikely 


'6 Ohio Power Co. v. FERC, 880 F.2d 1400 (D.C. 
Cir. 1989). 

'7 Arcadia v. Ohio Power Co., 498 U.S. at 85 
(citations omitted). 

'8 Ohio Power Co. v. FERC, 954 F.2d 779, 786 
(D.C. Cir. 1992), cert. denied, 113 S. Ct. 483 (1992). 

'9 Id. at 785. 


to recur.?° In that matter, the company, 
by requesting orders, effectively sought 
a variance from the lower-of-cost-or- 
market standard of rule 92 that would 
otherwise have applied to the 
intrasystem sales of coal. The captive 
coal operations that were deemed 
necessary to provide a stable and secure 
fuel supply to system operating 
companies during a period of uncertain 
fuel supplies involved a significant 
capital investment. The Commission 
recognized that the feasibility of such a 
start-up operation would be dependent 
upon a consistent pricing standard, and 
so authorized an “at cost” pricing 
standard that was consistent with the 
standard then employed by the FERC. 
Both investors and consumers. were 
expected to benefit. 

Concerns have been expressed, 
however, that the decision can be read 
to impair the ability of the FERC, and 
the state and local regulators, to protect 
consumers through traditional 
ratemaking proceedings.?! This 
perception is all the more troubling 
because, historically, the Commission 
did not believe that the exercise of its 
authority under section 13(b) preempted 
federal and state ratemaking authority. 

The extent that Ohio Power can be 
read to challenge the ability of state and 
federal regulators to protect consumers, 
the decision is cause for concern and 
should be addressed. The Commission 
has undertaken several initiatives to 
deal with the issues raised by the 
decision. 

First, the Commission staff overseeing 
the Act has met with staff members of 
FERC and representatives of the 
National Association of Regulatory 
Utility Commissioners to discuss their 
concerns and possible solutions. 

Second, in response to the concerns 
expressed by FERC and the states, the 


20 See Statement of U.S. Securities and Exchange 
Commission Concerning S. 544, The Multistate 
Utility Company Consumer Protection Act of 1993, 
Submitted to a Hearing of the Senate Committee on 
Energy and Natural Resources, 103rd Cong., 1st 
Sess. at 6 (1993); Testimony of the Honorable 
Richard Y. Roberts, Commissioner of the U.S. 
Securities and Exchange Commission, Before the 
Subcommittee on Energy and Power of the Hguse 
Committee on Energy and Commerce, 103rd Cong., 
2nd Sess. at 2 (1994). 

2! See, e.g., Testimony of The Honorable Craig A. 
Glazer, Chairman of the Public Utilities 
Commission of Ohio on Behalf of the National 
Association of Regulatory Utility.Commissioners 
before the Subcommittee on Energy and Power of 
the House Committee on Energy and Commerce, 
103rd Cong., 2nd Sess. (1994) (‘‘While the [Ohio 
Power] decision only applied to FERC regulation of 
wholesale power sales, it clearly threatens State 
regulation of a far larger share of costs recovered in 
retail-rates. With the FERC and State commissions 
precluded from reviewing the costs of affiliate 
contracts, the SEC will have exclusive but flawed 
authority to protect ratepayers.”’). 
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Commission has undertaken an effort to 
arrive at a joint legislative solution with 
FERC. Earlier this year, the Commission 


-approved a joint SEC-FERC staff 


proposal to amend section 318 of the 
FPA that would have expressly 
authorized the FERC to disallow costs 
incurred pursuant to section 13({b) “‘if it 
determines that recovery of such costs 
would be inconsistent with the 
requirements of sections 205 or 206 of 
the Federal Power Act.” Under the 
proposal, there would have been a 
rebuttable presumption that such costs 
are just, reasonable and not unduly 
discriminatory or preferential within the 
meaning of the FPA. 

Third, to address the broader issue of 
the framework of regulation under the 
Act, the Commission has begun a 
comprehensive study with the goal of 
developing a set of recommendations for 
legislative or administrative reform.?? In 
connection with the study the 
Commission has solicited comment 
generally on the need for, and role of, 

a federal holding company statute, and 
on specific issues such as the reform of 
section 13 of the Act.23 

Fourth, the Commission is seeking an 
administrative approach to the problems 
created by the Ohio Power decision. As 
part of this effort, the Commission is 
today proposing, for public comment, 
an amendment to rule 90 that would 
apply a market standard to intrasystem 
service, sales and construction contracts 
in “special or unusual circumstances” 
in which the market price for 
comparable goods or services is lower 
than cost as determined pursuant to rule 
91.24 

Specifically, the rule, as proposed to 
be amended, prohibits a subsidiary 
company ofa registered holding 
company from performing any service 
or construction for, or selling any goods 
to, any associate company, or entering 
into any contract to do so, at a price that 
exceeds cost as determined pursuant to 
rule 91: Provided that, if the purchaser 
might reasonably be expected to obtain 
comparable goods, services or 
construction elsewhere at a lower price, 
giving due regard to quality, quantity, 
regularity of supply, and other factors 
entering into the calculation of a fair 
price, the transaction would be 
permitted to be performed only at that 
lower price. A company may request an 
exemption, by order, from the 
provisions of the proposed rule in 


22 Request for Comments on Modernization of the 
Regulation of Public-Utility Holding Companies, 
Holding Co. Act Release No. 26153, 59 FR 55573 
(Nov. 8, 1994). 

23 Comments are to be received on or before 


~ February 6, 1995. 


iw. 


24 See section 13{b)(2). 


appropriate circumstances.? It is 
anticipated that such an order would be 
issued only after consultation with other 
regulators. 

The rule is intended to impose market 
discipline, to ensure that transactions 
are carried out economically and 
efficiently for the benefit of associate 
companies. Thus, consumers would 
receive the benefit of market prices, 
when such prices for comparable goods, 
services or construction are lower than 
cost as defined by rule 91.26 

The rule does not, however, purport 
to resolve the jurisdictional concerns 
raised by the decision. Although the 
rule attempts to ensure that transactions 
are priced in the first instance at the 
lowest reasonable price, it is possible 
that a ratemaker may subsequently seek 
to disallow some or all of the costs 
associated with those transactions. The 
Commission does not intend to preclude 
this result. Nonetheless, the question of 
whether, and to what extent, the 
Commission’s determination would 
preempt the authority of the FERC and 
state and local regulators in this regard 
remains for Congress or the courts to 
decide. 

As noted above, the Court of Appeals, 
on remand, did not resolve the equitable 
cost-trapping concerns raised by the 
Supreme Court in Ohio Power. It is 
possible that this question may be the 
subject of future litigation. The 
requirement that intrasystem 
transactions be conducted at the lowest 
possible price should, however, 
minimize the potential for cost-trapping. 

The Commission proposes a number 
of conforming changes, including 
rescission of rules 90{(b), 90(d)(2) and 
92, and an amendment to rule 82(a).?” 


V. Request for Comments 


The Commission requests comment 
generally on the proposed rule, and 
specific comment on the following. 

(1) The Commission requests 
comment whether the proposal 
addresses the ratemakers’ concerns 
regarding Ohio Power. In particular, the 
proposed rule is intended to protect 
customers in registered systems by 
ensuring that intrasystem transactions 


25 See rule 100{a) (the Commission may grant an 
exemption if it appears that the requirements as 
applied to such transaction are not necessary or 
appropriate in the public interest or for the 
protection of investors or consumers). 

26 The determination of cost, as provided in rule 
91, includes direct charges related to a particular 
transaction, as well as a fair and equitable 
allocation of indirect expenses such as overhead 
and reasonable compensation for necessary capital. 

2717 CFR 250.90(b), 250.90(d){2}, 250.92, and 
250.82{a) (1993). Rule 82(a)'s reference to rule $2, 
which will be rescinded, should be deleted. 


are conducted at the lowest reasonable 
price. Will the rule achieve this goal? 

(2) Is this rule necessary? Do 
competitive pressures provide an 
automatic incentive for efficiency, 
resulting in lower prices for consumers? 

(3) If a rule is necessary, does the 
lower-of-cost-or-market standard ensure 
the lowest reasonable price to 
consumers in all instances? It appears, 
for example, that the standard may 
produce unintended results when a 
utility sells goods, or provides services, 
to an affiliate. Should the rule be 
modified according to whether a system 
utility company is the seller or 
purchaser of affiliate goods and 
services? 28 

(4) Similarly, should the rule apply to 
all types of affiliate transactions? Rule 
90(d) currently allows a market-based 
standard for transactions between 
certain nonutility affiliates. The 
Commission has generally interpreted 
section 13 to preclude a standard that 
would allow market prices in excess of 
cost to be charged, directly or indirectly, 
to system utility companies. Would a 
lower-of-cost-or-market standard 
discourage efficient cost-reducing 
transactions by precluding profits, when 
market is greater than cost, that would 
offset losses when market is lower than 
cost? Are there “special or unusual 
circumstances” in which a market 
standard should apply to services 
rendered, or goods sold, to an affiliate 
utility company? 

(5) For the sake of uniformity, should 
the Commission apply a market 
standard whenever the FERC or other 
ratemnakers have adopted a market 
standard for certain types of 

ransactions? 

(6) A company’s decision to 
undertake a capital-intensive venture to 
serve associates may depend upon 
having a pricing standard that is 
consistent over the useful life of the 
capital asset. What would be the effect 
of the proposed rule upon these types of 
transactions, es distinct from system 
service company transactions which 
generally do not involve significant 
capital outlays? What would be the 
effect of a bifurcated rule that applies 
lower-of-cost-or-market to just non- 
capital outlays and preserves the current 
treatment of capital outlays? Is such 


2 In this regard, we note that the Federal 
Communications Commission has proposed a rule 
under which affiliate transactions would be 
recorded at the lower of cost or market when the 
telephone company is the purchaser, and the higher 
of cost or market when the telephone company is 
the seller. Notice of Proposed Rulemaking 
Concerning Transactions Between Cartiers and 
Their Nonreguiated Affiliates, Common Carrier 
Docket No. 93-251, FCC 93-453, 58 FR 62080 
(proposed Nov. 24, 1993). 
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bifurcation feasible, given the implicit 
requirement that market prices be 
observabie for all variable cost inputs? 


(7) If the costs of variable inputs, as 
determined pursuant to rule 91 under 
the Act, are effectively held to a lower- 
of-cost-or-market standard, then 
proposed amended rule 90, by applying 
a market price whenever costs exceed 
market prices for comparable goods and 
services, would impose a lower-of-cost- 
or-market standard on capital inputs 
used. Would the proposed amendments, 
by applying lower-of-cost-or-market to 
capital inputs unfairly cause the 
disallowance of costs that the 
Commission had previously authorized 
pursuant to section 13? Should affiliated 
subsidiaries’ economically and 
efficiently incurred capital costs be 
allowed separately from their variable 
operating costs which would be subject 
to the lower-of-cost-or-market? If capital 
costs are to be allowed, how can 
incentives be provided to utilities to 
ensure that capital investments are 
made in the most economic and 
efficient manner? 


(8) Does a lower-of-cost-or-market 
standard provide a reasonable and 
workable standard for the regulated 
companies? The Commission requests 
comment generally on potential 
compliance issues. In particular, should 
the rule prescribe specific procedures 
for determining comparable market 
prices or instead require a ‘“‘good faith” 
or “reasonable” effort to establish a fair 
market value? How should the relevant 
market be defined? What record-keeping 
and reporting requirements would be 
needed to enable the Commission and 
other regulators to monitor these 
transactions? 


(9) The proposed rule raises various 
issues concerning the timing and 
modification of pricing for a given 
transaction. The Commission requests 
comment on the need for a specific 
periodic market-valuation requirement, 
as well as the need to ‘“‘grandfather” 
certain intrasystem arrangements. 


VI. Regulatory Flexibility Act 
Certification 


Pursuant to section 605(b) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), the Chairman of the Commission 
has certified that the proposed amended 
rule will not, if adopted, have a 
significant economic impact on a 
substantial number of small entities. 
This certification, including the reasons 
therefor, may be obtained from Markian 
Melnyk at Mail Stop 8-2, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549. 


VII. Costs and Benefits of the Proposed 
Amended Rule 


As an aid in the evaluation of the 
costs and benefits of these proposals, 
the Commission requests the views of, 
and other supporting information from, 
the public. It appears to the Commission 
that the benefits to be gained from a 
critical review of a company’s in-house 
service, sales and construction contracts 
will outweigh the costs associated with 
implementing this proposal. 


VIII. Paperwork Reduction Act 


The proposed amendments to 
§§ 250.82 and 250.90, and proposed 
rescission of § 250.92, are not subject to 
the Paperwork Reduction Act. 


IX. Statutory Authority 


The Commission is proposing to 
amend §§ 250.90 and 250.82 and to 
rescind § 250.92 pursuant to sections 13 
and 20 of the Act. 


Text of Proposed Rule 
List of Subjects in 17 CFR Part 250 


Holding companies, Utilities. 

For the reasons set out in the 
preamble, Part 250 of chapter II, title 17, 
of the Code of Federal Regulations is 
proposed to be amended as follows: 


PART 250—GENERAL RULES AND 
REGULATIONS, PUBLIC UTILITY 
HOLDING COMPANY ACT OF 1935 


1. The general authority citation for 
part 250 continues to read, in part, as 
follows: 


Authority: 15 U.S.C. 79c, 79f(b), 79i(c){3), 
79m and 79t, unless otherwise noted. 
* * * * * 


2. Section 250.82 is amended by 
revising the first sentence of paragraph 
(a) to read as follows: 


§ 250.82 Temporary exemption from 
section 13. 


(a) Every registered holding company 
shall be exempt from the provisions of 
section 13 (49 Stat. 825; 15 U.S.C. 79m) 
and the rules and regulations adopted 
thereunder for a period of 30 days after 
the date when such company shall first 
become a registered holding company, 
and every subsidiary of such a 
registered holding company and every 
company principally engaged in 
performing services or construction for, 
or making sales to, associates of such 
registered holding company shall 
likewise be exempt from such 
provisions for said period: Provided, 
That, during such period, such company 
shall comply with the provisions of 
§ 250.90 with respect to the performance 


of services or construction for, or the 
sale of goods to, any associate company. 

3. Section 250.90 is amended by 
revising the heading and paragraphs 
(a)(2) and (d) to read as set forth below, 
by removing paragraph (b), and by 
redesignating paragraphs (c) and (d) as 
paragraphs (b) and (c) and revising 
them. 


§ 250.90 Pricing of Intrasystem Sales of 
Goods, Services and Construction. 

(a) et 

(2) No subsidiary company ofa 
registered holding company (including a 
mutual service company) shall perform 
any service or construction for, or sell 
any goods to, any associate company 
thereof, or enter into any contract to do 
so, at a price that exceeds cost 
determined pursuant to § 250.91: 
Provided that, in the special or unusual 
circumstances in which the purchaser 
might reasonably be expected to obtain 
comparable goods, services or 
construction elsewhere at a lower price, 
giving due regard to quality, quantity, 
regularity of supply, and other factors 
entering into the calculation of a fair 
price, such transaction shall be 
permitted only if performed at that 
lower price. 

(i) In the case of a sale of used goods 
the price shall be not more than cost 
less depreciation. 

(ii) Any charges on a basis of 
estimated cost shall be readjusted to 
actual cost at least annually, if for 
services or goods, and upon completion 
of individual projects, in case of 
construction. 

* * * * * 

(b) If a sale of goods is merely 
incidental to a sale of an entire business 
or a substantial portion thereof, or to a 
sale of assets other than goods, a lump 
sum price for the entire transaction may 
include such goods without the 
assignment of a specific portion of the 
price to the cost of such goods. 

(c) The price of services, construction, 
or goods need not be limited under 
paragraph (a) of this section if neither 
the company performing the services or 
construction, or selling the goods, nor 
the associate company receiving such 
services or construction, or buying such 
goods, is: 

(1) a public-utility or holding 
company, 

(2) an investment company or 
investment trust, including any 
company or trust which is a medium of 
investment in securities for the benefit 
of a registered holding company or its 
employees or officers, 

(3) a company engaged in the business 
of selling goods to associate companies 





Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Proposed Rules 


67253 








or performing services or construction, 
or 

(4) a company controlling, directly or 
indirectly, any company specified in 
paragraphs (c) (1), (2), or (3) of this 
section. 


§ 250.92 [Removed & Reserved] 

4. Section 250.92 is removed and 
reserved. 

Dated: December 22, 1994. 


By the Commission. 
Margaret H. McFarland, 
Deputy Secretary. 
[FR Doc. 94—32099 Filed 12-28-94; 8:45 am] 
BILLING CODE 8010-01-P 








DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 1 
[EE-45-94] 
RIN 1545-AS94 


Self-Employment Tax Treatment of 
Members of Certain Limited Liability 
Companies 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Notice of proposed rulemaking 
and notice of public hearing. 





SUMMARY: This document contains 
proposed amendments to the 
regulations on the tax on self- 
employment income under section 1402 
of the Internal Revenue Code of 1986. 
The proposed regulation concerns the 
treatment of members of certain limited 
liability companies. Under the proposed 
regulation, certain members of limited 
liability companies are treated as 
limited partners for self-employment tax 
purposes. 

DATES: Written comments and requests 
to appear at a public hearing must be 
received by March 29, 1995. 

ADDRESSES: Send submissions to: 
CC:DOM:CORP:T:R [EE-45—94], room 
5228, Internal Revenue Service, POB 
7604, Ben Franklin Station, Washington, 
DC 20044. In the alternative, 
submissions may be hand delivered 
between the hours of 8:00 a.m. and 5:00 
p.m. to: CC:DOM:CORP:T:R [EE—45— 
94]), Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Concerning the definition of manager, 
D. Lindsay Russell, (202) 622-3050; 
concerning other aspects of the 
regulation, Marie Cashman, (202) 622- 
6040; concerning submissions and the 
hearing, Carol Savage, (202) 622-8452. 


SUPPLEMENTARY INFORMATION: 


Background 


This document proposes amendments 
to the Income Tax Regulations (26 CFR 
part 1) under section 1402 of the 
Internai Revenue Code (Code). 

Self-Employment Contributions Act 
(SECA) taxes are imposed by section 
1401 of the Code on the self- 
employment income of every 
individual. Self-employment income is 
defined by section 1402(b) as the net 
earnings from self-employment derived 
by an individual, subject to certain 
exceptions. Section 1402(a) defines net 
earnings from self-employment 
generally as the gross income derived by 
an individual from any trade or business 
carried on by such individual, less the 
allowable deductions, plus the 
individual’s distributive share, whether 
or not distributed, of income or loss 
described in section 702(a)(8) from any 
trade or business carried on by a 
partnership of which the individual is a 
member, unless a specific exception 
applies. 

e provision under section 1402 that 
would except a partner’s distributive 
share under section 702(a)(8) from net 
earnings from self-employment is 
section 1402(a)(13). That section excepts 
from net earnings from self-employment 
the distributive share of any item of 
income or loss of a limited partner, as 
such, other than guaranteed payments 
described in section 707(c) made to that 
partner for services actually rendered to 
or on behalf of the partnership, 
provided the payments are established 
to be in the nature of remuneration for 
services. 

In recent years, virtually all of the 
states and several foreign jurisdictions 
have enacted laws providing for the 
formation of limited liability companies 
(LLCs). Although local law varies as to 
the requirements for establishing an 
LLC, the common denominator is that 
none of the members of an LLC are 
liable for the debts and obligations of 
the LLC beyond their contributions to 
the LLC (absent an express assumption 
of liability by a member if authorized 
under the applicable LLC statute). In 
addition, under local law LLCs are 
generally managed by elected or 
designated “managers,” who may be 
members of the LLC. However, in some 
jurisdictions, LLCs need not be managed 
by elected or designated managers. In 
those cases, all members of the LLC 
have management authority. 

LLCs in most jurisdictions may be 
classified for Federal tax purposes either 
as partnerships or as associations that 
are taxable as corporations, depending 
on the characteristics of the LLC. For 


those LLCs that are properly classified 
as partnerships for Federal tax purposes, 
an important issue is the treatment of its 
members for purposes of the self- 
employment tax under section 1401 of 
the Code. Specifically, the issue is - 
whether any of the members are 
properly treated as “limited partners” 
within the meaning of section 
1402(a)(13) of the Code. 


Explanation of Provisions 


The regulation contained in this 
notice proposes to amend the 
regulations under § 1.1402 to add a new 
section (a)-18 that addresses the self- 
employment tax treatment of members 
of an LLC that is classified as a 
partnership for Federal tax purposes. 
For purposes of this provision, an LLC 
includes entities formed under the law 
of a foreign jurisdiction. 

The proposed regulation provides 
that, generally, a member’s net earnings 
from self-employment include the ‘ 
member’s distributive share (whether or 
not distributed) of income or loss from 
any trade or business carried on by an 
LLC. However, the regulation provides 
that a member of an LLC is treated as 
a limited partner for purposes of the 
exception in section 1402(a)(13) if: (1) 
the member is not a manager, and (2) 
the entity could have been formed as a 
limited partnership rather than an LLC 
in the same jurisdiction and the member 
could have qualified as a limited partner 
in that limited partnership under 
applicable law. If a member of an LLC 
is treated as a limited partner under this 
proposed regulation for purposes of 
section 1402(a)(13), then the member’s 
distributive share of income or loss from 
the LLC will not be included in net 
earnings from self- employment, except 
for guaranteed payments for services. 

For purposes of the first requirement 
described above, a manager is defined as 
a person who, alone or together with 
others, is vested with the continuing 
exclusive authority to make the 
management decisions necessary to 
conduct the business for which the LLC 
was formed. Under the proposed 
regulation, if there are no designated or 
elected managers of the LLC who have 
continuing exclusive authority to 
manage the LLC, then all of the 
members will be treated as managers, 
even if some members have greater 
management authority than others 
under the applicable LLC statute and 
the LLC’s controlling documents. 

The second requirement described 
above is intended to address two 
concerns. First, some states prohibit the 
conduct of certain activities through 
partnerships generally or limited 
partnerships in particular. Thus, one 
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purpose of this second requirement is to 
make clear that a business operating 
through an LLC’does not obtain a result 
for self-employment tax purposes that it 
would not be able to achieve by 
operating as a limited partnership. 

‘Second, under applicable law, a — 
limited partner may become liable for 
the obligations of a limited partnership 
as a general partner when the limited 
partner participates in the management 
or control of the business. Thus, another 
purpose of the second requirement is to 
ensure that both a member of an LLC 
and a limited partner in a limited 
partnership who participate in the 
management or control of the entity to 
the same extent are treated in the same 
manner for self-employment tax 
purposes. 

For foreign jurisdictions that do not 
have limited partnership statutes but 
have LLC statutes, the effect of the 
proposed regulation would be to not 
permit any of the members of an LLC 
formed in those jurisdictions to be 
treated as limited partners for purposes 
of section 1402({a)(13). Comments are 
requested concerning the 
appropriateness of this result and 
suggestions for alternative approaches. 


Proposed Effective Date 


This regulation is proposed to be 
effective for the member’s first taxable 
year beginning on or after the date on 
which this regulation is published as a 
final regulation in the Federal Register. 


Special Analyses 


It has been determined that this notice 
of proposed rulemaking is not a 
significant regulatory action as defined 
in EO 12866. Therefore, a regulatory 
assessment is not required. It also has 
been determined that section 553(b) of 
the Administrative Procedure Act (5 
U.S.C. chapter 5) and the Regulatory 
Flexibility Act (5 U.S.C. chapter 6) do 
not apply to these regulations, and, 
therefore, a Regulatory Flexibility 
Analysis is not required. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, this notice of proposed 
rulemaking will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment 
on its impact on small business. 


- Comments and Public Hearing 


Before this proposed regulation is 
adopted as a final regulation, 
consideration will be given to any 
written comments (a signed original and 
eight (8) copies) that are submitted 
timely to the IRS. All comments will be 
available for public inspection and 
copying. 


A public hearing has been scheduled 
for June 15, 1995, beginning at 10:00 
a.m., in the Internal Revenue Service 
Auditorium, Seventh Floor 7400 
Corridor, Internal Revenue Building, | 
1111 Constitution Avenue, N.W., 


- Washington, D.C.. Because of access 


restrictions, visitors will not be 
admitted beyond the Internal Revenue 
Building lobby more than 15 minutes 
before the hearing starts. 

The rules of 26 CFR 601.601(a)(3) 
apply to the eS 

Persons who wish to present oral 
comments at the hearing must submit 
written comments by March 29, 1995, 
and submit an outline of the topics to 
be discussed and the time to be devoted 
to each topic (signed original and eight 
(8) copies) by March 29, 1995. 

A period of 10 minutes will be 
allotted to-each person for making 
comments. 

An agenda showing the scheduling of 
the speakers will be prepared after the 
deadline for receiving outlines has 
passed. Copies of the agenda will be 
available free of charge at the hearing. 


Drafting Information 


The principal author of this regulation 
is Marie Cashman, Office of the 
Associate Chief Counsel, Employee 
Benefits and Exempt Organizations, IRS. 
However, other personnel from the IRS 
and Treasury department participated in 
its development. 


List of Subjects in 26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


Proposed Amendments to the 
Regulations 


Accordingly, 26 CFR part 1 is 
proposed to be amended as follows: 


PART 1—INCOME TAXES 


Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 


Authority: 26 U.S.C. 7805 * * * 


§§ 1.1402(a)—1 through 1.1402(a)-3 
[Amended] 

Par. 2. Section 1.1402(a)-1 through 
(a)-3 is amended by removing each 
reference to “§ 1.1402(a)-17” and by 
adding “‘§ 1.1402(a)-18” in its place. 

Par. 3. A new § 1.1402(a)-18 is added 
to read as follows: 


§ 1.1402(a)-18 Members of certain limited 
liability companies. 

(a) In general. Except as otherwise 
provided in section 1402(a), an 
individual’s net earnings from self- 
employment include the individual’s 
distributive share (whether or not 


distributed) of income or loss from any 
trade or business carried on by a limited 
liability company (LLC) of which the 
individual is a member. 

(b) Certain members'treated as limited 
partners. Solely for purposes of section 
1402(a)(13), a member of an LLC will be 
treated as a limited partner only if— 


(1) The member is not a manager of 
the LLC, and 


(2) The entity could have been formed 
as a limited partnership rather than an 
LLC in the same jurisdiction, and the 
member could have qualified as a 
limited partner in that limited 
partnership under applicable law. 

(c) Definitions—(1) Limited liability 
company. Solely for purposes of this 
section, LLC means an organization 
that— 


(i) Is formed under a law that allows 
the limitation of the liability of all 
members for the organization’s debts 
and other obligations within the 
meaning of § 301.7701—2(d), and 


(ii) Is classified as a partnership for 
Federal tax purposes. 


(2) Member. Solely for purposes of 
this section, member means any person 
who owns an interest in the LLC. 


(3) Manager. Solely for purposes of 
this section, manager means a person 
who, alone or together with others, is 
vested with the continuing exclusive 
authority to make the management 
decisions necessary to conduct the 
business for which the LLC was formed. 
Generally, an LLC statute may permit 
the LLC to choose management by one 
or more managers (whether or not 
members) or by all of the members. If 
there are no elected or designated 
managers (as so defined) of the LLC, 
each member will be treated as a 
manager for purposes of this section. 

(d) Effective date. This section is 
effective beginning with the member's 
first taxable year beginning on or after 
[INSERT DATE THIS SECTION IS 
PUBLISHED AS A FINAL 
REGULATION IN THE FEDERAL 
REGISTER]. 

Margaret Milner Richardson, 

Commissioner of Internal Revenue. 

{FR Doc. 94—31434 Filed 12—28—-94; 8:45 am] 
BILLING CODE 4830-01-U 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 50 and 53 
[AD-FRL-5130-8] 


National Ambient Air Quality 
Standards for Sulfur Oxides (Sulfur 
Dioxide)}—Reproposal 


AGENCY: U.S. Environmental Protection 
Agency (U.S. EPA). 

ACTION: Extension of public comment 
period and announcement of public 
hearing. 

SUMMARY: The EPA is announcing: the 
extension of the public comment period 
on the proposed rule for the national 
ambient air quality standards (NAAQS) 
for sulfur oxides (sulfur dioxide) and 
associated changes to the requirements 
for Ambient Air Monitoring Reference 
and Equivalent Methods that were 
published on November 15, 1994 (59 FR 
58958), and the public hearing on these 
proposals. 

DATES: Written comments must be 
received on or before March 15, 1995, 
and a public hearing on the proposed 
rule will be held on February 8, 1995, 
beginning at 9:00 a.m. 

ADDRESSES: Submit written comments 
on the proposed action on the NAAQS 
(40 CFR part 50) (duplicate copies 
preferred) to Air and Radiation Docket 
Information Center (6102), Room M- 
1500, U.S. Environmental Protection 
Agency, Attn: Docket No. A-84—25, 401 
M Street, SW, Washington, DC 20460. 
Comments on the proposed revisions to 
the Ambient Air Monitoring Reference 
and Equivalent Methods (40 CFR part 
53) should be separated from those 
pertaining to the standards and sent to 
the same address, Attn: Docket No. A— 
9442. These dockets, containing 
supporting information used in 
developing the proposed rule, are 
located in the Air and Radiation Docket 
Information Center of the U.S. 
Environmental Protection Agency, 
South Conference Center, Room M— 
1500, 401 M Street, SW, Washington, 
DC 20460. The dockets may be 
inspected between 8:30 a.m. and 3:30 
p.m. on weekdays, and a reasonable fee 
may be charged for copying. 

The public hearing will be held at the 
U.S. Environmental Protection Agency’s 
Environmental Research Center 
Auditorium, 86 T.W. Alexander Drive, 
Research Triangle Park, NC 27711. 

FOR FURTHER INFORMATION CONTACT: 
Part 50 Notice—Ms. Susan Lyon Stone, 
Air Quality Strategies and Standards 
Division (MD—15), U.S. Environmental 
Protection Agency, Research Triangle 
Park, NC 27711, telephone (919) 541— 


1146. Part 53 Notice—Mr. Frank 
McElroy, Atmospheric Research and 
Exposure Assessment Laboratory (MD- 
77), U.S. Environmental Protection 
Agency, Research Triangle Park, NC 
27711, telephone (919) 541-2622. 


_SUPPLEMENTARY INFORMATION: In order to 
allow sufficient time to review the 
Proposed Requirements for 
Implementation Plans and Ambient Air 
Quality Surveillance for SO, National 
Ambient Air Quality Standards (40 CFR 
parts 51 and 58) before submitting 
comment on the National Ambient Air 
Quality Standards for Sulfur Oxides 
(Sulfur Oxides)—Reproposal (40 CFR 
parts 50 and 53), the EPA is extending 
the public comment period on the 40 
CFR parts 50 and 53 proposals from 
February 13, 1995 to March 15, 1995. 
The document that proposes for public 
comment the requirements for 
implementing the alternative measures 
and changes in the SO2 ambient air 
surveillance network will be published 
shortly in the Federal Register. That 
document also will contain the 
announcement for a separate public 
hearing on the implementation plan and 
ambient air quality surveillance 
network. 


Individuals planning to make oral 
presentations at the hearing should 
notify Susan Lyon Stone, at the above 
address, at least 7 days prior to the date 
of the hearing. Oral presentations will 
be limited to 15 minutes each. Any 
member of the public may file a written 
statement before, during, or within 30 
days after the hearing. Written 
statements (duplicate copies preferred) 
should be submitted to the appropriate 
docket at the above address. 


A verbatim transcript of the hearing 
and written statements will be available 
for copying during normal working 
hours at the Air and Radiation Docket 
Information Center (6102), Room M— 
1500, U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC 20460. 


List of Subjects 
40 CFR part 50 


Environmental protection, Air 
pollution control, Carbon monoxide, 
Lead, Nitrogen dioxide, Ozone, 
Particulate matter, Sulfur oxides 


40 CFR Part 53 


Administrative practice and 
procedure, Air pollution control, 
Reporting and recordkeeping 
requirements 


Dated: December 19, 1994. 
Richard D. Wilson, 
Assistant Administrator for Air and 
Radiation. 
[FR Doc. 94-32123 Filed 12-28-94; 8:45 am] 
BILLING CODE 6560-50-M 





40 CFR Part 170 
[OPP-250099; FRL-4927-9} 


RIN No. 2070-AC82 


Amendments to the Worker Protection 
Standard Requirements for Crop 
Advisors; Notification to Secretary of 
Agriculture 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notification to Secretary of 
Agriculture. 





SUMMARY: Notice is given that the 
Administrator of EPA has forwarded to 
the Secretary of Agriculture a proposed 
rule under the Federal Insecticide, 
Fungicide, and Rodenticide Act 
(FIFRA). The proposed rule proposes to 
amend crop advisor provisions of the 
1992 Worker Protection Standard, part 
170, which governs worker protection 
requirements on agricultural 
establishments. 


FOR FURTHER INFORMATION CONTACT: 
Donald Eckerman, Certification and 
Training, Occupational Safety Branch 
(7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
Rm 1101, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA., (703) 305- 
7371. 


SUPPLEMENTARY INFORMATION: Section 
25(2)(A) of FIFRA provides that the 
Administrator shall provide the 
Secretary of Agriculture with a copy of 
any proposed rule at least 60 days 
before signing the proposed rule for 
publication in the Federal Register. If 
the Secretary comments in writing 
regarding the proposed rule within 30 
days after receiving it, the Administrator 
shall issue for publication in the 
Federal Register, with the proposed 
rule, the comments of the Secretary of 
Agriculture, if requested by the 
Secretary, and the response of the 
Administrator concerning the 
Secretary’s comments. The 
Administrator has forwarded a copy of 
a proposed rule to the Secretary of 
Agriculture proposing to modify the 
grace period for training employees and 
to shorten the retraining interval. 
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List of Subjects in 40 CFR Part 170 


Administrative Practice and 
Procedures, Occupational Safety and 
Health, Pesticides and Pests. 


Dated: December 16, 1994. 


Daniel M. Barolo, 
Director, Office of Pesticide Programs. 


{FR Doc. 94—32116 Filed 12-28-94; 8:45 am] 
BILLING CODE 6560-60-F 





40 CFR Parts 261, 266, and 268 
[SW-FRL-5127-2} 
RIN 2050-AE15 


Standards for the Management and 

Use of Slag Residues Derived From 

HTMR Treatment of K061, K062, and 
F006 Wastes 


AGENCY: Environmental Protection 
Agency. ' 
ACTION: Proposed rule and request for 
comment. 





SUMMARY: The Environmental Protection 
Agency (EPA or the Agency) is 
proposing to allow materials resulting 
from the treatment of certain hazardous 
wastes to be used as a product in road 
construction and as an anti-skid/deicing 
material on road surfaces. These 
materials are residues (‘‘slags’’} 
generated from the treatment of 
pollution control dusts resulting from 
scrap metal recycling (electric arc 
furnace dust). The Agency. evaluated the 
potential risks that might arise from the 
use of these “slags”, and determined 
that these uses do not present a 
significant risk. This action would 
reclassify these treated materials as 
nonhazardous and allow these uses, but 
- only if the toxic metals in the waste are 
reduced to safe levels by treatment. 

The Agency is proposing this action 
to clarify two seemingly inconsistent 
parts of the regulations governing 
residual materials generated from the 
treatment of hazardous wastes. This rule 
clarifies what uses of the treatment 
residues are allowed, and specifies what 
conditions must be met for these 
materials to be used in this manner. 
Furthermore, this action partially fulfills 
a settlement agreement entered into by 
the Agency with the Natural Resources 
Defense Council (NRDC) and the 
Hazardous Waste Treatment Council 
(HWTC) to resolve the apparent 
inconsistency in the regulations. 

The Agency believes these proposed 
actions will promote recycling and 
resource recovery in two ways. This 
action will directly encourage the 
recovery of metals from the hazardous 


electric arc furnace dust and other metal 
wastes by allowing the “slag” residuals 
to be used in a beneficial and 
environmentally sound way. 
Furthermore, this proposed rule will 
encourage the recycling of scrap metal 
by helping to reduce the costs that result 
from the treatment and disposal of the 
electric arc furnace dust. The Agency 
believes that this rule would satisfy the 
goals of resource recovery, while also 
ensuring protection of human health - 
and the environment. 

DATES: EPA will accept public 
comments on this proposed rule until 
February 13, 1995. Comments 
postmarked after this date will be 


- marked “late” and may not be 


considered. 


ADDRESSES: The public must send an 
original and two copies of their 
comments to EPA RCRA Docket Number 
F-94-SRTP-FFFFF, room 2616 (Mail 
Code 5305), 401 M Street S.W., 
Washington, DC 20460. The docket is 
open from 9:00 a.m. to 4:00 p.m., 
Monday through Friday, except on 
Federal holidays. The public must make 
an appointment to review docket 
materials by calling (202) 260-9327. A 
maximum of 100 pages may be copied 
at noe cost. Additional copies cost $0.15 
per page. 

FOR FURTHER INFORMATION CONTACT: For 
general information contact the RCRA 
Hotline, toll free at (800) 424-9346, or 
at (703) 412-9810. For specific 
questions concerning this notice, 
contact Narendra Chaudhari, Office of 
Solid Waste (Mail Code 5304), U.S. 
Environmental Protection Agency, 401 
M Street, S.W., Washington, DC 20460, 
(202) 260-4787. 


SUPPLEMENTARY INFORMATION: 
I. Background 


A. Existing Regulations for Hazardous 
Wastes Used in a Manner Constituting 
Disposal 


Currently, hazardous wastes that are 
used in a manner constituting disposal 
{applied to or placed on land), including 
waste-derived products that are 
produced in whole or in part from 
hazardous wastes and used in a manner 
constituting disposal, are not subject to 
hazardous waste disposal regulations 
provided the products produced meet 
two conditions. First, the hazardous 
wastes must undergo a chemical 
reaction in the course of becoming 
products so as to be inseparable by 
physical means (see § 266.20(b)). A 
second condition for exemption is that 
the waste-derived products must meet 
best demonstrated available technology 
(BDAT) treatment standards under the 


land disposal restrictions program for 
every prohibited hazardous waste that 
they contain before they are placed on 
land (see § 266.20(b)). 

The exemption in § 266.20 is used for 
slag residues (slags) generated from the 
treatment of hazardous waste K061 
(and, to a limited extent, KO62 and 
F006) using high temperature metal 
recovery (HTMR) processes. Section 
266.20 is applicable because the 
majority of this slag is used in highway 
construction materials (e.g., as road 
subbase), and a limited amount is also 
used by directly applying it to road 
surfaces (i.e., top grade and as an anti- 
skid or deicing agent). (See 56 FR 15020, 
April 12, 1991.) 

On August 19, 1991 and August 18, 
1992 (see 56 FR 41164 and 57 FR 
37194), EPA finalized “generic 
exclusions” for nonwastewater slag 
residues generated from the HTMR 
treatment of several metal-bearing 
hazardous wastes (K061, K062, and 
F006). These HTMR slag residues are 
excluded from the hazardous waste 
regulations provided they meet 
designated concentration levels (generic 
exclusion levels) for 13 metals, are 
disposed of in Subtitle D units, and 
exhibit no characteristics of hazardous 
waste (see § 261.3(c)}(2)(ii)(C)). The 
generic exclusion levels for the metals 
were based on the use of the EPA 
Composite Model for Landfills 
(EPACML), which predicts the potential 
for groundwater contamination from 
wastes that are placed in a landfill. EPA 
limited the generic exclusion to residues 
disposed of in a Subtitle D unit because, 
at that time, the Agency could not 
properly evaluate concerns over 
potential releases to other media 
resulting from uses of the HTMR slag as 
product, especially as an anti-skid 
material on road surfaces (see 56 FR 
41164, August 19,1991). 

As EPA noted in the final rule for the 
initial generic exclusion for K061 
residues (see 56 FR 41164, August 19, 
1991), the use of HTMR residues as anti- 
skid material was not prohibited, 
provided the residue meets the 
exemption conditions given in § 266.20. 
EPA also noted in the same notice that 
it would further evaluate the uses of 
K061 HTMR residues that constitute 
disposal, and would consider 
amendments to § 266.20 for HTMR slags 
that might require further controls on 
such uses. 


B. Summary of Petition and Settlement 
Agreement 


.. The Natural Resources Defense 
Council (NRDC) and the Hazardous 
Waste Treatment Council (HWTC) filed 
a petition for review challenging EPA’s 
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decision not to apply “generic exclusion 
levels” —levels at which K061 slags are 
deemed nonhazardous—to K061 slags 
used as waste-derived ‘“‘products” and 
applied to or placed on land. The 
generic exclusion levels established for 
some metals in the KO61 HTMR slags 
are lower than the BDAT standards that 
apply to K061. Therefore, while the 
generic exclusion requires that the © 
nonhazardous K061 slag that meets 
exclusion levels be disposed of in a 
Subtitle D unit, KO61 HTMR slag that 
may exhibit metal levels above the 
exclusion levels (but below BDAT) may 
. be used as a product in a manner 
constituting disposal under the 
exemption in § 266.20(b). The 
petitioners pointed out the seeming 
anomaly of the slag used in an 
uncontrolled manner being effectively 
subject to lesser standards than slag 
disposed in a controlled landfill. 
On August 13, 1993, EPA entered into 
a settlement agreement with these 
petitioners which would address their 
concerns through two separate notice- . 
and-comment rulemakings. EPA agreed 
to propose the first rule within 6 months 
of the settlement date {and issue a final 
rule within 12 months) to either 
establish generic exclusion levels for 
“non-encapsulated” uses of KO61 slags, 
or effectively prohibit such uses of K061 
slags on the land. EPA also agreed to 
propose a second rule within 16 months 
of the settlement date (and issue a final 
rule within 28 months), to establish 
generic exclusion levels for 
encapsulated uses of K061 slags on the 
land. The agreement specified that the 
generic exclusion levels for KO61 slags 
will be based on an evaluation of the 
potential risks to human health and the 
environment from the use of K061 slags 
as waste-derived products, taking into 
account all relevant pathways of 
exposure. 


C. Implementation of Settlement 
Agreement 


This action represents the second 
proposed rule required under the 
settlement agreement. EPA has 
promulgated the first rules required 
under the settlement agreement. (See 59 
FR 8583, February 23, 1994 (proposed) 
and 59 FR 43496, August 24, 1994 
(final)). The final rule will effectively 
prohibit, beginning on February 24, 
1995, anti-skid/deicing uses of HTMR 
slags derived from K061, K062, and 
F006, as waste-derived products placed 
on laud. Today’s proposal contains 
EPA’s risk-based determinations for all 
major K061, K062, and FO06 HTMR slag 
uses, including anti-skid/deicing uses, 
and thus implements the remaining 
portion of the agreement. 


II. Overview of Production, Processing, 
and Uses 


A. Production of HTMR Slags 


According to information available to 
EPA, HTMR slags are by-products of 
metal recovery operations (which 
involve recovery of metals from metal- 
bearing hazardous wastes) produced 
primarily at two facilities, Horsehead 
Resource Development Company, Inc. 
(HRD) and International Metal 
Reclamation Company (Inmetco). HRD 
is currently the major generator of 
HTMR slags which are at issue in this 
proposed rule. In 1992, HRD processed 
376,060 tons of electric arc furnace 
(EAF) dust, which is y 58 
percent of the EAF dust generated 
domestically. From this amount of EAF 
dust, HRD produced 120,000 tons of 
zinc calcine, 19,000 tons of lead 
concentrate, and 237,000 tons of slag 
(see EPA’s Report to Congress on Metal 
Recovery, Environmental Regulation & 
Hazardous Waste; EPA 530—-R-93-018). 
Inmetco provided information that it 
processed a total of 58,100 tons of 
wastes in 1993, recovering 22,196 tons 
of metals and producing 15,000 tons of 
slag (See docket for information 
submitted by Inmetco at a meeting with 
EPA on March 10, 1994). 


B. Process Description 


There are a number of HTMR 
processes, all of which are multi-step 
processes. The rotary kiln is the HTMR 
process primarily used to recover metals 
from K061, K062, and F006 wastes. The 
process steps are generally these: (1) 
wastes are mixed with coal or coke and 
fluxes to prepare feed materials, (2) high 
temperature processing is used to 
reduce metal oxides to their metallic 
form, 3) volatile metals (primarily 
cadmium, zinc, and lead) are recovered 
by collection systems, and 4) residual 
materials are discharged from the 
process and cooled to form a slag (see 
BDAT Background Document for K061). 
It should be noted that not all metal- 
bearing hazardous wastes are amenable 
to recovery by HTMR processes, 
possibly because their metal content is 
too low or because of significant 
quantities of impurities or contaminants 
that cannot be removed due either to 
economic or technical limitations. 
Therefore, metal reclaimers usually set 
specifications for materials that they 
will accept for processing (see EPA’s 
Report to Congress on Metal Recovery, 
Environmental Regulation & Hazardous 
Waste; EPA 530--R-93-018). 


C. Properties and Uses of HTMR Slags 


_ According to information provided by 
the generators on the physical/chemical 


properties of HTMR slags (see RCRA 
docket), these slags are highly dense, 
chemically stable {inert), and highly 
durable (resistant to breakdown). These 
are all properties which the generators 
claim make HTMR slags desirable 
construction materials. 

HTMkR slags are primarily used as 
subbase materials {e.g., in construction 
of roads, parking lots, and driveways) 
and as additive ingredients in cement or 
concrete/asphalt mixtures. Because the 
subbase is covered by a relatively hard/ 
impermeable material and cement or 
concrete/asphalt mixtures lock in any 
additive ingredients, EPA considers 
these uses of HTMR slags to be 
“encapsulated” uses. A smaller portion 
of HTMR slags {believed to be less than 
25 percent) are used as anti-skid/deicing 
materials, as top grade or surfacing 
materials {e.g., in construction of roads}, 
and for other similar uses. Because anti- 
skid/deicing materials are dispersed 
freely on roads (during icy or snowy 
conditions to provide traction for 
vehicles) and top grade materials result 
in uncovered (unpaved) roads, parking 
lots, driveways, and the like, EPA 
considers these uses of HTMR slags to 
be “non-encapsulated” uses. 


Ill. Proposed Standards for the 
Management and Use of HTMR Siags 

EPA is proposing that risk-based 
generic exclusion levels in 
§ 261.3(c2}{ii}(C), in addition to being 
exclusion standards for disposing 
HTMR slags derived from hazardous 
wastes K061, K062, and F006 in a 
Subtitle D unit, also become exclusion 
standards for managing these slags and 
for using these slags as follows: 1) 
covered subbase materials (e.g., in 
construction of paved roads, parking 
lots, and driveways), 2) additive 
ingredients in cement or concrete/ 
asphalt mixtures, 3) top grade or 
surfacing materials (e.g., in construction 
of roads, parking lots, and driveways}, 
and 4) anti-skid/deicing materials. 

The Agency is proposing this action 
for the following reasons. Based on the 
results of a very conservative risk — 
assessment completed by EPA for the 
relevant management practices and end- 
uses of HTMR slags (see Section IV. for 
details), EPA has tentatively determined 
that the wastepile, transport, road 
subbase, and landfill waste management 
scenarios for HTMR-derived slags do 
not require regulation in order to protect 
human health and the environment, if 
these slags meet the generic exclusion 
levels. In addition, EPA is proposing 
that use of HTMR slags as additive 
ingredients in cement or concrete/ 
asphalt mixtures would also not require 
regulation, if these slags meet the 
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generic exclusion levels. This is 
primarily because the cement or 
concrete/asphalt mixtures would mix 
with and chemically bind or 
encapsulate the portion of HTMR slags 
that are added, and any significant 
releases of slag constituents into the 
environment are unlikely. Finally, the 
risk assessment results, which are based 
on very conservative release and 
exposure assumptions, indicated little © 
potential risk for the top grade and anti- 
skid/deicing end-uses of HTMR slags 
that meet the generic exclusion levels. 
Therefore, EPA is also proposing that 
uses of HTMR slags as top grade and 
anti-skid/deicing materials would also 
not require regulation, if these slags 
meet the generic exclusion levels. 

As a consequence of the above 
proposed changes, EPA is also 
proposing to amend the existing 
regulations under § 266.20 that 
conditionally exempt hazardous waste- 
derived products used in a manner 
constituting disposal from RCRA 
Subtitle C regulation. Specifically, the 
language of § 266.20 would be revised to 
prohibit the uses of products containing 
HTMR slags derived from hazardous 
wastes K061, K062, and F006 when 
these slags are still hazardous wastes, 
i.e., contain hazardous constituents at 
concentrations exceeding the exclusion 
levels. This prohibition implements 
RCRA section 3004(g)(5) and 3004(m), 
which require EPA to prohibit land 
disposal of hazardous wastes that have 
not been pre-treated so as to minimize 
the short-term and long-term threats 
posed by their land disposal. In 
addition, EPA is including a cross- 
reference in the table ‘Treatment 
Standards for Hazardous Wastes” in 
§ 268.40 (the Land Disposal Restriction 
treatment standards) which notes the 
changes concerning utilization of HTMR 
slags in §§ 261.3 and 266.20. 

As described in section IV.C, the 
Agency is also taking this opportunity to 
update the generic exclusion levels to 
reflect the changes in the drinking water 
Maximum Contaminant Levels (MCLs)- 
for some of the metals of concern. 
Therefore, the Agency is proposing to 
amend the generic exclusion levels for 
antimony, beryllium, and nickel. 

EPA requests comments on the 
proposed changes. EPA also requests 
comments on the data used in the risk 
assessment, the methodology and 


assumptions used in the risk 
assessment, and other analysis 
supporting the proposed rule. Further, 
EPA requests comments on whether the 
uses of HTMR slags identified in this 
proposal are the only uses in practice or 
whether there are other uses practiced 
or planned. If EPA is alerted to other 
significant uses, the Agency could use 
the information to determine whether or 
not further analysis of those uses would 
be required. 


IV. Overview of Risk Assessment 
Supporting This Proposal 

EPA performed a very conservative 
assessment of the potential risks to 
human health and the environment 
from the relevant management practices 
and uses of K061, K062, and F006 
HTMR slags. This section summarizes 
the methods and results of EPA’s risk 
assessment. A more detailed 
presentation of the risk assessment and 
uncertainties involved is provided in a 
technical background document entitled 
‘Assessment of Potential Risks to 
Human Health and the Environment 
from Management and Uses of HTMR 
Slags,”’ which is included in the docket 
for this proposed rulemaking. 


A. Methodology of Risk Assessment 


EPA’s methodology consisted of four 
primary steps. First, a lifecycle analysis 
for the HTMR slags was performed, 
starting from the point of manufacture 
and ending at the point of disposal, to 
identify potential contaminant releasé 
scenarios (air, ground water, surface 
water, and soil) associated with slag 
management, use, and disposal 
practices. Second, based on the release 
scenarios, exposure pathways and 
receptor locations relevant to 
contaminants in HTMR slags were 
identified. Third, appropriate release, 
fate, and transport models were used to 
compute contaminant concentrations at 
receptor points for each release and 
exposure pathway. Finally, the media- 
specific concentrations for air, ground 
water, surface water, and soil were 
compared to the appropriate human 
health and ecological effects reference 
concentrations to determine the 
quantitative risks from exposures to 
contaminants in HTMR slags. 

EPA focused on selecting high-end 
values for use in the models to estimate 
the individual risk for those persons at 


the upper end (>90th percentile of the 
population distribution) of the risk 
distribution. The Agency chose this very 
conservative approach in order to 
identify any pathways or chemicals 
which would warrant a more in depth 
risk assessment and characterization. A 
summary of the data sources and risk 
assessment methodology for HTMR 
slags is provided below. 


1. Sources of Constituents Data for 
HTMR Slags 


The constituents of concern in HTMR 
slags were identified in the Land 
Disposal Restrictions for Electric Arc . 
Furnace Dust (K061) - Final Rule (56 FR 
No. 160, p 41164) and supported by the 
Best Demonstrated Available 
Technology (BDAT) Background 
Document for K061 (US EPA, 1988). 
Specifically, the K061 Final Rule 
identified fourteen metals requiring 
BDAT treatment standards for K061, 
including: antimony, arsenic, barium, 
beryllium, cadmium, chromium, lead, 
mercury, nickel, selenium, silver, 
thallium, vanadium, and zinc. However 
for various reasons discussed in the 
K061 Final Rule, EPA promulgated the 
standard for vanadium as “reserved.” 


For the purposes of the risk 
assessment, total concentrations of 
constituents of concern in HTMR 
residuals were based on the EPA- 
collected data base presented in the 
BDAT Background Document for K061 
(US EPA, 1988). For each constituent of 
concern, the 95th percentile upper 
confidence limit of the mean (95th 
UCLM) was calculated for the total 
metal concentration (in ppm or, 
equivalently, mg constituent per kg 
HTMR residual). EPA selected this 
value to represent a reasonable high-end 
measure of constituent concentrations 
in HTMR residuals. Table 1 presents the 
total concentrations and summary 
statistics for that data set, including 
maximum concentration, mean, and the 
range of concentrations. 


For exposure scenarios involving 
HTMR leachate (e.g., landfilling of 
HTMER-derived slag), the leachate 
concentration was assumed to be equal 
to the maximum levels allowed under 
the generic exclusion established in the 
K061 final rule. Table 1 also presents 
the generic exclusion levels (in mg/L). 


TABLE 1.—SUMMARY STATISTICS FOR CONSTITUENT CONCENTRATIONS FOR HTMR RESIDUALS 





Constituent 


Total constituent concentrations in HTMR residuals from 
rotary kiln incinerator 


Generic exclusion 
levels for leachate 





Range (ppm) 


Mean (ppm) 


95% UCLM (ppm) 





Antimony, 








111-405 








195 





266 0.10 
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TABLE 1.—SUMMARY STATISTICS FOR CONSTITUENT CONCENTRATIONS FOR HTMR RESiIDUALS—Continued 





Total constituent concentrations in HTMR residuals from 
rotary kiln incinerator 


Generic exclusion 
levels for leachate 





Range (ppm) 


Mean (ppm) 


95% UCLM (ppm) (mg/L) 





Arsenic 


75-113 





331467 





Beryllium 





1.74 

<15 
205-978 
365-4270 








<0.1 
422-952 
2.5-8.8° 





32-59 
<0.5-<1.0 





4550-27400 











86 98 
374 408 
2 3 
<15 <15 
612 797 
1926 2863 
<0.1 
727 

6 

46 

<1 
22117 











Note: Concentration of chromium VI was estimated to be 1% of total chromium, based on leaching data for total chromium. 


2. Release, Fate, and Transport Models 


To assess the risks from relevant 
management practices and uses of 
HTMR slags, EPA used fate and 
transport models to compute 
contaminant concentrations at exposure 
points for each release and exposure 
scenario. EPA used the appropriate 
algorithms from the MMSOILS model, a 
multimedia contaminant fate, transport, 
and exposure model, to simulate fate 
and transport of metals in HTMR slags 
through overland and subsurface 
transport. The overland transport of 
metals in HTMR slags incorporated 
transport to nearby soils and surface 
water (including dissolved 
contaminants and contaminants sorbed 
to slag particles). EPA used the Fugitive 
Dust Model (FDM) to compute 
dispersion and transport of particulates 
in air from ground-based sources. FDM 
is a computerized air quality model 
which was specifically designed to 
calculate air concentrations from 
fugitive dust sources. The model is 
based on the Gaussian plume algorithm 
for computing air concentrations, 
adapted to incorporate a gradient- 
transfer deposition algorithm. The 
MINTEQ metals speciation mode! was 
used to estimate soil adsorption: 
coefficients for the meta] constituents in 
HTMR slags whenever possible. The 
MINTEQ model is an aqueous 
speciation geochemical model which 
estimates metal adsorption as a function 
of Ph, metal concentrations in the 
dissolved phase, iron oxide content of 
potential sorbents, organic matter 
content of potential sorbents, pore water 
chemistry, and temperature. Further 
details of the models used are provided 
in the docket for this proposed 
rulemaking. 


3. Sources of Environmental Releases 


EPA identified the potential sources 
of metals releases from HTMR slags 
based on known management practices 
and end-uses of HTMR slags: disposal in 
landfills, storage in wastepiles, 
transportation in trucks, use as road 
construction material underlying 
pavement (subbase or base material), 
use as additive ingredient in cement or 
aggregate in concrete/asphalt mixtures, 
use as road surface material (top grade}, 
and use as anti- skid/deicing agent on 
road’ surfaces. Potential releases under 
these scenario$ are described below. 

a. Wastepile—Four practices 
associated with the generation and 
management of wastepiles of HTMR 
slags may result in potential releases to 
the environment: (1) outdoor storage of 
an uncovered wastepile, (2) adding 
HTMR slags to the wastepile, (3) 
loading/unloading operations associated 
with transport of the wastepile, and (4) 
transport of slags from the facility to 
points of use. 

The HTMR slags generated at the 
manufacturing facility may be stored 
outside in an uncovered wastepile at the 
facility until it is transported offsite. 
Since the wastepiles are uncovered, air 
releases may occur if particulates from 
the wastepile become entrained in the 


’ atmosphere. The slag particulates also 


may be eroded from the wastepile as a 
result of wind and rain. In addition, 
since the slags could be stored directly 
on top of the soil (i.e., no liner), release 
to the ground water may occur if metals 
from the slags leach as a result of 
precipitation. 

As slags are added to the wastepile, 
the resulting disturbance may cause 
particles to become entrained in the 
atmosphere. Particulate emissions of 
slag material may also be caused by the 
loading/unloading operations associated 
with transport vehicles. Finally, 


particulate emissions of slag material 
may result from the transport of the 
wastepile, assuming that the transport 
vehicles are not fully covered. 

b. Road Subbase—The HTMR slags 
may be transported from the 
manufacturing facility to a site for use 
as a road subbase material. The subbase 
layer is then covered by a relatively 
impermeable road surfacing material, 
typically asphalt. Although there is 
potential for environmental releases 
from the subbase material prior to road 
surfacing and when road surfaces are 
broken up for repair, such releases are 
expected to be short- term, temporary 
events, and any releases would be 
relatively minor. Therefore, atmospheric 
and erosion releases were not modeled 
for the use of HTMR slags as a road 
subbase material. However, even while 
the subbase is covered, the metals in the 
slag could potentially be released during 
a high water table event. In this 
circumstance, the water table may 
become elevated to the extent that it 
contacts and saturates the road subbase 
layer. The metals in the slag could leach 
from the road subbase, pass through the 
unsaturated soil zone, and discharge 
into the groundwater. 

c. Additives in Cement or Concrete/ 
Asphalt Mixtures—HTMR slag material 
may also be used as an ingredient in the 
production of cement (as a source of 
iron in cement kilns). Alternatively, the 
slag may be used as aggregate in the 
production of concrete or asphalt. In 
these uses, the cement or concrete/ 
asphalt mixtures would mix with and 
chemically bind or encapsulate the 
portion of HTMR slags that are added. 
Therefore, there is not likely to be any 
significant releases from this use by any 
scenario. There is the possibility, if 
pieces of cement or concrete/asphalt are 
ultimately disposed in a landfill, that 
environmental releases may occur. This 
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type of scenario was considered under 
disposal of HTMR slags directly in a 
landfill; this represents a ‘‘worst case”’ 
for the concrete/asphalt mixtures 
because the landfill was assumed to 
contain the HTMR slags, and not slags 
mixed with or encapsulated in concrete 
or asphalt. 

d. Top Grade—The HTMR slags may 
be used as a top grade material, as the 
surface material for an unpaved road. 
Atmospheric releases of the slag 
particulate as a result of vehicular 
traffic, particulate releases resulting 
from both wind erosion and surface 
runoff, and contaminant releases from 
the top grade layer resulting from 
leaching processes are all possible 
release pathways, and were considered 
in the Agency’s assessment. 

e. Anti-Skid/Deicing—The HTMR 
slags can be used as anti- skid/deicing 
agents on ice and/or snow covered 
roads. A thin layer of the slag material 
is spread over the road surface in an 
effort to provide better traction for 
vehicle tires. During warm periods in 
which the snow and ice melt, the metals 
present in the slag material may leach 
from an unpaved road through the 
unsaturated zone and into the surficial 
aquifer. In addition, the slag material 
may erode from the site by wind and 
rain and be deposited on adjacent 
property. Lastly, slag particulates may 
become entrained in the atmosphere as 
a result of vehicle traffic, and may result 
in atmospheric emissions similar to that 
of the top grade scenario. 

f. Disposal in Landfill—One of the 
lifecycle phases considered in this 
analysis involves disposal of slag in a 
solid waste landfill. The potential 


leaching of constituents from the slag in 
the landfill into groundwater was 
evaluated previously in the rulemaking 
that established the generic exclusion 
levels for HTMR slag (see August 18, 
1992, 57 FR 37194). Other potential 
release scenarios from the landfill that 
were identified include: (1) erosion of 
particulates from the landfill, and (2) air 
releases and deposition to nearby soils. 
Particulates from slag may be eroded 
from the landfill as a result of the forces 
of wind and rain. The eroded material 
may ultimately be deposited onto a 
nearby residential plot of land or into a 
nearby surface water body. Particulates 
entrained in the atmosphere as a result 
of waste management activities at the 
landfill may also be transported to off- 
site receptors. 


4. Exposure Pathways 


EPA considered various direct and 
indirect exposure pathways for HTMR 
slag materials and believes that the 
potential for risk from most indirect 
pathways (e.g., food chain pathways) 
would not be significant. The 
comparison of risks associated with 
direct and indirect exposure pathways 
for metals suggested that the direct 
pathways typically present higher risks 
due to the: (1) weak uptake of soil- 
bound metals in plants, (2) limited 
ability of metals to bioaccumulate on a 
whole-body basis (with the exception of 
mercury; however levels of mercury in 
HTMR slags, as presented in table 1, are 


not significant), and (3) tendency of 


metals to remain bound in the slag 
matrix in a form that further reduces 
their bioavailability. 

Therefore, EPA evaluated four direct 
exposure pathways that were identified 


as being relevant based on the presence 
of metal contaminants in HTMR slags 
and the uses of the material. The four 
direct exposure pathways of concern 
are: 

e air pathway: emission and 
dispersion of respirable particulates 
(<10 microns in size); 

¢ groundwater pathway: release of 
contaminants to subsurface soils and 
subsequent leaching into groundwater; 

e surface water pathway: overland 
transport (via runoff and soil erosion) of 
contaminants to surface water; and 

e soil pathway: overland transport of 
contaminants via soil erosion to offsite 
residential soils. 


In addition to these direct exposure 
pathways, EPA identified one indirect 
exposure pathway with respect to 
potential release scenarios, i.e., release 
of nonrespirable particulates (30 
microns in size) followed by deposition 
to soil. 


EPA did not model each of these four 
pathways for every source of HTMR 
slags. The exposure pathways evaluated 
by EPA for each exposure source/ 
scenario are summarized in matrix form 
in Table 2. Only those pathways 
relevant to a given source scenario were 
modeled for that scenario. For example, 
as noted previously, direct air pathways 
for the road subbase scenario were not 
evaluated because the subbase is 
essentially a covered source that is not 
subject to wind erosion, overland 
transport, or air dispersion. Similarly, 
EPA did not explicitly include HTMR 
slags contained in cement or concrete/ 
asphalt mixtures for any of the exposure 
scenarios of concern. 


TABLE 2.—EXPOSURE PATHWAYS EVALUATED FOR SOURCES/SCENARIOS ASSOCIATED WITH THE USE OR DISPOSAL OF 


HTMR SLAG 





Exposure pathway 


Exposure source/scenario 





Top grade 
and 
anti-skid 


Sla 


Transpor- 
lan 


Subbase tation 





Ground Water Ingestion 

Surface Water 

Soil Ingestion 

Air Deposition to Soil and Ingestion 





Particulate Inhalation 




















' Evaluated previously (see 57 FR 37194; August 18, 1992) 


5. Evaluation Criteria 


_ EPA used human health and 
ecological (aquatic) effects criteria to 
evaluate levels of hazardous 
constituents in various media. 

a. Human Health—The human health 
reference values for the constituents of 
concern includes carcinogenic slope 


factors (CSFs), reference doses (Rf{Ds), 
and reference concentrations (RfCs). The 
CSFs, a measure of carcinogenic 
potency, were used for both the 
inhalation and ingestion routes of 
exposure. The Rf{D is an estimate of the 
daily intake of a substance, within an 
order of magnitude, to which the adult 


human population (including sensitive 
subgroups) may be exposed without any 
adverse noncarcinogenic effects. The 
R{C is the analog to the RfD for 
inhalation exposure, although the RfC 
units are typically converted to 
concentration (mg/m3), using default 
exposure assumptions for breathing rate 
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and body weight. Virtually all the 
reference values (i.e., CSFs, RfDs, and 
RfCs) were obtained from the Integrated 
Risk Information System (IRIS), EPA’s 
primary source for verified human 
health reference values. Reference 
values were also identified in the Health 
Effects Assessment Summary Tables 
(HEAST). When no verified RfC values 
were available, the RfC values were 
extrapolated from RfDs, assuming that a 
70 kg adult inhales 20 m of air per day. 
Based on the human health reference 
values, the Agency calculated the 
reference concentrations in Table 3 for 
soil, drinking water, and air. The table 
includes Maximum Contaminant Levels 
(MCLs) for drinking water, when 
available. The human health reference 
values, and the methods used to 
calculate the reference concentrations, 
are summarized in the docket for 
today’s rule. Two constituents of 
concern, thallium and lead, did not 
have reference values for ingestion or 
inhalation in either IRIS or HEAST. The 
reference value (i.e., RfD) for thallium 


was estimated from the lowest reference 
value of the thallium salts (e.g., thallium 
sulfate, thallium nitrate). A reference 
value for lead is not available at this 
time since Agency consensus has not 
been reached on how an RfD or RfC 
should be calculated for lead. However, 
EPA has established regulatory and 
recommended levels for lead in the 
various media, and these are included 
in Table 3. 

b. Ecological (Aquatic) Receptors—A 
comparison of chemical concentrations 
in surface water to their aquatic 
benchmarks was used to determine if 
any given constituent would pose a 
threat to aquatic organisms. Those 
chemicals whose surface water 
concentrations exceeded their aquatic 
water quality criteria would be 
identified as constituents of concern. 
The National Ambient Water Quality 
Criteria (NAWQC) were selected as the 
ecological reference concentrations for 
the protection of aquatic organisms (e.g., 
fish and daphnids). Since NAWQC were 
not available for all constituents, 
alternate criteria or advisory values 


were identified in the open literature. A 
complete description of the methods 
used to estimate the advisory NAWQC 
may be found in Toxicological 
‘Benchmarks for Screening of Potential 
Contaminants of Concern for Effects on 
Aquatic Biota on the Oak Ridge 
Reservation, Oak Ridge, Tennessee 
(Suter et al., 1992). Table 3 provides the 
NAW(QC and advisory NAWQC for 
aquatic organisms for each of the 
constituents of concern. 


6. Characterization of Risk 


The modeling results for the ground- 
water, surface water, soil, and air 
pathways were compared to the 
reference concentrations for the 
different media to assess the potential 
risk to human health and aquatic 
receptors. The resulting risk ratios {i.e., 
media concentration divided by 
reference concentration) were then 
evaluated to determine whether any of 
the metals of concern in HTMR slag 
would pose significant risks to humans 
or aquatic receptors for any of the 
exposure scenarios evaluated. 


TABLE 3.—REFERENCE CONCENTRATIONS FOR SOIL, WATER, AND AIR FOR THE HTMR CONSTITUENTS OF CONCERN 





Constituent 


Reference 

Soil Con- 

centration ' 
(mg/kg) 


Reference 
Drinking 
Water Con- 
centrations 2 


Refetence 
Air Con- 
centra- 
tions 3 (ug/ 


Reference 
Surface 
Water Con- 
centrations * 


q 


(mg/L) 


3.2E+01 0.006 
97E01}  — 0.05 
5.6E+03 2 
4.0E+02 0.004 
8.0E+01 0.005 
8.0E+04 0.1 
4.0E+02 0.1 
4.0E+02 0.015 
2.4E+01 0.002 
1.6E+03 0.1 
4.0E+02 0.05 
4.0E+02 0.18 
6.4E+00 0.002 2.8E-01 0.0025 
2.4E+04 10 1.1£+03 0.110 


‘1RfDs and CSFs were used to calculate reference soil values, except for lead; the value for lead is a recommended screening !evel for lead in 
soil for residential land use which is contained in the Agency's interim soil lead guidance (this guidance suggests use of this screening level to 
identify. sites that do not require further study, and not as a clean up goal). ; 

2 poe gn values for drinking water are MCLs, when available; the values for thallium and zinc are based on RfDs, and the value for lead is 
the action level. 


3 Air reference values are based on CSFs or RfCs, when available; other values extrapolated from oral RfDs, except for lead, which is based 
on 10% of the existing National Ambient Air Quality Standard 


4 Reference values are National Ambient water Quality Criteria (NAWQC) for aquatic toxicity, except for antimony, barium, beryllium, silver, and 
thallium, which are based on advisory NAWQC (see Section IV.A.5.b.) : 


m°) (mg/ 
0.018 
0.190 
0.109 
0.00061 
0.0011 
0.210 
0.011 
0.0032 
0.000012 
0.160 
0.035 
0.00039 





Antimony 1.4E+00 


5.7E-04 
5.0E-01 
1.0E-03 
1.4E-03 
3.5E+03 
2.0E-04 
1.5E-01 
3.0E-01 
7.0E+01 
1.8E+01 
1.8E+01 





Barium 
Beryllium 








Chromium Ill 
Chromium VI 



































B. Results of Risk Assessment 


The results from EPA’s very 
conservative risk assessment for the 
relevant management practices and uses 
of HTMR slags indicate that constituents 
of concern in HTMR slags pose little or 
no risk to human health or the 
environment. Based on this assessment, 
no significant risks were found for 
storage, transport, disposal, and 


encapsulated uses of HTMR slags (use 
as subbase, as an ingredient in cement 
or concrete/asphalt) that meet the 
generic exclusion levels. The non- 
encapsulated uses of HTMR slags (top 
grade and anti-skid uses) that meet the 
generic exclusion levels showed the 
potential for some excess risk (i.e., risk 
above 1x10-). The risk analysis 
indicates that direct inhalation exposure 


to arsenic from non-encapsulated uses 
may present an excess risk of cancer of 
2.9x10-6. In other words, a maximum of 
approximately 3 additional cases of 
cancer would be predicted per million 
people exposed to the arsenic in the slag 
used in this manner. The results also 
suggest that areal deposition of arsenic 
from these non-encapsulated uses and 
subsequent ingestion of contaminated 
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soil may also present a comparable 
excess risk of cancer (2.7x10-5). None of 
the other metals evaluated posed any 
significant increase in risk for these 
uses. 

These risks (from non-encapsulated 
uses) are at the low end of EPA’s risk 
range of 1x10-4 to 1x10-*. Furthermore, 
for this assessment, EPA selected very 
conservative values for use in fate and 
transport models and for exposure 
scenarios. If the risk assessment had 
used a central tendency value (instead 
of a high-end value) for one of the high 
end exposure assumptions, then the 
calculated risks from these uses would 
drop below the 1x10 level. For 
example, had the Agency used a 9 year 
exposure period for an individual 
exposed instead of the 30 year exposure 
period used in this risk calculation, the 
risk from non-encapsulated uses would 
have dropped to 8.7x10-7 cancer risk. 
This risk level is below the typical level 
of concern used by the Agency. 


C. Changes to the Generic Exclusion 
Levels 


The generic exclusion levels 
promulgated for HTMR slags derived 
from K061, K062, and F006 were based 
on the health-based levels and MCLs in 
effect when the rule was put into place. 
Since then, the drinking water standards 
(i.e., MCLs) for some constituents have 
changed somewhat (see July 17, 1992, 
57 FR 231776). Therefore, the Agency is 
taking this opportunity to propose to 
update the exclusion levels to reflect 
these changes. The original exclusion 
levels were calculated by multiplying 
the MCLs by a dilution-attenuation 
factor of 10 (see August 18, 1992, 57 FR 
37194). This factor is based on the 
EPACML model (see July 18, 1991, 56 
FR 32993 for a description of the model 
used). Using this same factor, the new 
MCLs for antimony (0.006 mg/L) and 
beryllium (0.004 mg/L) would result in 
new generic exclusion levels of 0.06 mg/ 
L and 0.04 mg/L for antimony and 
beryllium, respectively. Therefore, the 
Agency is proposing to replace the 
existing exclusion levels in 
§ 261.3(c)(2)(ii)(C) for antimony and 
beryllium with these values as part of 
today’s rule. The Agency promulgated 
an MCL for nickel in 1992. That 
regulatory standard was challenged by a 
coalition of industry groups in a lawsuit 
filed in September, 1992. See Nickel 
Development Institute et al. v. EPA, No. 
92-1407, 1410, 1416 (D.C. Cir.). For the 
past two years, the Agency has been 
involved in discussions with these 
industry parties in an effort to resolve 
this litigation. Because of the 
uncertainties that currently surround 
the outcome of this litigation over the 


nickel MCL, EPA believes it is 
appropriate to consider alternative 
criteria to establish the generic 
exclusion level for nickel. EPA 
considered using the health-based level 
for nickel (0.7 mg/L) which is derived 
from the existing RFD for nickel of 0.02 
mg/kg/day (see IRIS). Based on the 
calculations described in the above 
paragraph, this would result in a generic 
exclusion level of 7 mg/L for nickel. The 
existing BDAT treatment standard for 
nickel contained in the slags derived 
from HTMR processing of K061, K062, 
and F006 wastes is 5 mg/L. Between 
these two alternative criteria, EPA 
believes that it is appropriate to use the 
lower (more conservative) BDAT 
standard at this time. Therefore, EPA is 
proposing to replace the existing 
exclusion level in § 261.3(c)(2)(ii)(C) for 
nickel with the nickel BDAT treatment 
standard of 5 mg/L. 


V. Conclusions 


Based on the results of the risk 
assessment, EPA is proposing that 
HTMR slags that meet the generic 
exclusion levels in § 261.3(c)(2)({ii)(C) 
will be classified as nonhazardous 
waste, and also allowed to be managed 
or used as described in this proposal. 

Furthermore, the Agency is also 
proposing to amend § 266.20 so that all 
uses constituting disposal of hazardous 
HTMR slag (i.e., HTMR slag that does 
not meet the generic exclusion levels) 
are no longer exempt from RCRA 
Subtitle C regulation. Because it is 
highly unlikely that users of hazardous 
HTMR slag will choose to meet the 
stringent requirements of Subtitle C, this 
change would effectively prohibit all 
uses of slags that do not meet the 
generic exclusion levels. As a 
consequence of the proposed changes to 
the generic exclusion in 
§ 261.3(c)(2)(ii)(C), HTMR slags that are 
used as described in this proposal 
would not be affected by the changes in 
§ 266.20, because the HTMR slags used 
in these ways would not be hazardous 
waste (provided the slags meet the 
generic exclusion levels and all of the 
other requirements specified in 
§ 261.3(c)(2)(ii)(C)). 

Finally, as described in section IV.C 
above, the Agency is also proposing to 
update the generic exclusion levels for 
changes in MCLs for antimony, 
beryllium, and nickel. 


VI. Effective Date 


The Agency is proposing that this rule 
be effective six months after the date of 
publication of the final rule. (See RCRA 
section 3010(a)). The Agency believes 
that this would provide sufficient time 


for affected parties to comply with the 
proposed changes. 


VII. State Authority 


A. Applicability of Rule in Authorized 
States 


Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. Following 
authorization, EPA retains enforcement 
authority under sections 3008, 3013, 
and 7003 of RCRA, although authorized 
States have primary enforcement 
responsibility. The standards and 
requirements for authorization are 
found in 40 CFR part 271. 

Prior to the Hazardous and Solid 
Waste Amendments (HSWA) of 1984, a 
State with final authorization 
administered its hazardous waste 
program in lieu of EPA administering 
the Federal program in that State. The 
Federal requirements no longer applied 
in the authorized State, and EPA could 
not issue permits for any facilities that 
the State was authorized to permit. 
When new, more stringent Federal 
requirements were promulgated or 
enacted, the State was obliged to enact 
equivalent authority within specified 
time frames. New Federal requirements 
did not take effect in an authorized State 
until the State adopted the requirements 
as State law. 

In contrast, under RCRA section 
3006(g), new requirements and 
prohibitions imposed by HSWA take 
effect in authorized States at the same 
time that they take effect in 
nonauthorized States. EPA is directed to 
carry out these requirements and 
prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted authorization to do 
so. While States must still adopt HSWA- 
related provisions.as State law to retain 
final authorization, HSWA applies in 
authorized States in the interim. 


B. Effect on State Authorization 


EPA views today’s proposed rule as a 
HSWA regulation. The proposed rule 
can be viewed as part of the process of 
establishing land disposal prohibitions 
and treatment standards for K061, K062, 
and F006 hazardous wastes. (See 56 FR 
41175). The ultimate goal of the land 
disposal prohibition provisions is to 
establish standards which minimize 
short-term and long-term threats to 
human health and the environment 
posed by hazardous waste land 
disposal. (See RCRA section 3004(m)(I)). 
In addition, EPA must ensure that land 
disposal of hazardous wastes K061, 
K062, and F006 are ultimately 
protective. (See RCRA § 3004(g)(5)). The 
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proposed exclusion levels would 
implement these provisions by assuring 
that these types of land disposal are 
ultimately protective and establish 
levels at which pretreatment minimizes 
the threats to human health and the 
environment posed by these types of 
land disposal. 

Today’s proposed rule will result in 
more stringent Federal standards under 
§ 266.20, since it prohibits uses of 
hazardous HTMR slags. Section — 
271.21(e)(2) requires that States that 
have final authorization must modify 
their programs to reflect Federal 
program changes and must subsequently 
submit the modifications to EPA for 
approval. 

Authorized States are only required to 
modify their programs when EPA 
promulgates Federal regulations that are 
more stringent or broader in scope than 

‘the existing Federal regulations. For 
those Federal program changes that are 
less stringent or reduce the scope of the 
Federal program, States are not required 
to modify their programs. This is a 
result of section 3009 of RCRA, which 
allows States to impose regulations in 
addition to those in the Federal 
program. EPA has determined that the 
proposed changes to the generic 
exclusion are less stringent or reduce 
the scope of the Federal program. 
Therefore, authorized States are not 
required to modify their programs to 
adopt regulations that are equivalent or 
substantially equivalent. 

States with authorized RCRA 
programs may already have 
requirements similar to those in today’s 
proposed rule. These State regulations 
have not been assessed against the 
Federal regulations being proposed 
today to determine whether they meet 
the tests for authorization. Thus, a State 
is not authorized to implement these 
requirements in lieu of EPA until the 
State program modifications are 
approved. Of course, States with 
existing standards could continue to 
administer and enforce their standards 
as a matter of State law. In 
implementing the Federal program, EPA 
will work with States under agreements 
to minimize duplication of efforts. In 
many cases, EPA will be able to defer 
to the States in their efforts to 
implement their programs rather than 
take separate actions under Federal 
authority. 


Vili. Regulatory Impact 
A. Executive Order 12866 


Under Executive Order 12866 (see 58 
FR 51735, October 4, 1993), EPA must 
determine whether the regulatory action 
is “significant” and therefore subject to 


OMB review and the requirements of 
the Executive Order. The order defines 
“significant regulatory action” as one 
that is likely to result in a rule that may: 

(1) have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; 

(2) create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

&) eaaailelie alter the hiadanlicy 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that this rule is a “‘significant regulatory 
action” because it raises novel policy 
issues in terms of defining when 
products used in a manner constituting 
disposal should be regulated. As such, 
this action was submitted to OMB for 
review. Changes made in response to 


‘OMB suggestions or recommendations 


will be documented in the public 
record. 


B. Regulatory Flexibility Act 


Under the Regulatory Flexibility Act, 
5 U.S.C. 601 et seq., whenever an 
Agency is required to issue a general 
notice of rulemaking for any proposed 
or final rule, it must prepare and make 


. available for public comment a 


regulatory flexibility analysis that 
describes the impact of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). No regulatory flexibility 
analysis is required, however, if the 
head of the Agency certifies that the rule 
will not have any impact on any small 
entities. 

This proposed rule will not have any 
impact on any small entities, since the 
regulated community will continue to 
have readily available options for using 
and managing HTMR slags. Therefore, 
pursuant to section 605(b) of the 
Regulatory Flexibility Act, the 
Administrator certifies that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. This 
regulation, therefore, does not require a 
regulatory flexibility analysis. 


C. Paperwork Reduction Act 


The. Agency has determined that there 
are no additional reporting, notification, 


or recordkeeping provisions associated 
with this proposed rule. Such 
provisions, were they included, would 
be submitted for approval to OMB under 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. 


List of Subjects 
40 CFR Part 261 


Environmental protection, Hazardous 
waste, Recycling, Reporting and 
recordkeeping requirements. 


40 CFR Part 266 


Energy, Hazardous waste, Recycling, 
Reporting and recordkeeping 
requirements. 


40 CFR Part 268 


Hazardous waste, Reporting and 
recordkeeping requirements. 


Dated: December 16, 1994. 
Carol M. Browner, 
Administrator. 

For the reasons set forth in the 
preamble, 40 CFR Chapter I is amended 
as follows: 


PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 


1. The authority citation for part 261 
continues to read as follows: 


Authority: 42 U.S.C. 6905, 6912(a), 6921, 
6922, and 6938. . 


2. Section 261.3 paragraphs 


(c)(2)(ii)(C)(2) and (c)(2){ii)(C)(2) are 
revised as follows: 


§ 261.3 Definition of hazardous waste. 

(c) zee 

(2) z*xe 

(ii) ke* 

(C)(1) Nonwastewater residues, such 
as slag, resulting from high temperature 
metals recovery (HTMR) processing of 
K061, K062, and F006 waste, in units 
identified as rotary kilns, flame reactors, 
electric furnaces, plasma arc furnaces, 
slag reactors, rotary hearth furnace/ 
electric furnace combinations or 
industrial furnaces (as defined in 
paragraphs (6), (7), and (13) of the 
definition for ‘Industrial furnace”’ in 40 
CFR 260.10)—provided that these 
residues meet the generic exclusion 
levels identified in the tables in this 
paragraph for all constituents, and - 
exhibit no characteristics of hazardous 
waste and are disposed in Subtitle D 
units, or used as covered subbase 


’ materials (e.g., in construction of paved 


roads, parking lots, and driveways) or as 
additive ingredients in cement or 
concrete/asphalt mixtures, or as top- 
grade (e.g., surfacing material for roads, 
parking lots, and driveways), or as anti- 
skid/deicing materials. Testing 
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requirements must be incorporated in a 
facility’s waste analysis plan or a 
generator’s self-implementing waste 
analysis plan; at a minimum, composite 
samples of residues must be collected 
and analyzed quarterly and/or when the 
process or operation generating the 
waste changes. Persons claiming this 
exclusion in an enforcement action will 
have the burden of proving by clear and 
convincing evidence that the material 
meets all of the exclusion requirements. 





Constituent 





Generic exclusion level for KO61 and K062 
nonwastewater HTMR residues 





Antimony 
Arsenic 
Barium 
Beryllium 
Cadmium 
Chromium (total) 
Lead 
Mercury 
Nickel 
Selenium 
Silver 
Thallium 
Zinc 


0.06 
0.50 
7.6 

0.04 
0.05 
0.33 









































Generic exclusion level for FOO6 
nonwastewater HTMR residues 





Antimony 
Arsenic 
Barium 
Beryllium 














Chromium (total) 

Cyanide (total) (mg/kg) 
Lead 
Mercury 
Nickel 
Selenium 
Silver 
Thallium 
Zinc 





























(2) A one-time notification and 
certification must be placed in the 
facility’s files and sent to the EPA region 
or authorized state for K061, K062, or 
F006 HTMR residues that meet the 
generic exclusion levels for all 
constituents and do not exhibit any 
characteristics that are sent to Subtitle D 
units, or used as described in paragraph 
(c)(2)(ii)(C)(1). The notification and 
certification that is placed in the 
generators or treaters files must be 
updated if the process or operation 
generating the waste changes and/or if 
the subtitle D unit receiving the waste 
changes. However, the generator or 
treater need only notify the EPA region 
or an authorized state on an annual 
basis if such changes occur. Such 


notification and certification should be 
sent to the EPA region or authorized 


_ state by the end of the calendar year, but 


no later than December 31. The 
notification must include the following 
information: The name and address of 
the subtitle D unit receiving the waste 
shipments; the EPA Hazardous Waste 
Number(s) and treatability group(s) at 
the initial point of generation; and, the 
treatment standards applicable to the 
waste at the initial point of generation. 
The certification must be signed by an 
authorized representative and must state 
as follows: “I certify under penalty of 
law that the generic exclusion levels for 
all constituents have been met without 
impermissible dilution and that no 
characteristic of hazardous waste is 
exhibited. I am aware that there are 
significant penalties for submitting a 
false certification, including the 
possibility of fine and imprisonment. 


* * * * * 


PART 266—STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 


3. The authority citation for part 266 
continues to read as follows: 


Authority: 42 U.S.C. 6905, 6912{a), 6924, 
and 6934. 


Subpart C—Recyciabie Materials Used 
in a Manner Constituting Disposal 


4. Section 266.20 is amended by 
revising paragraph (c) to read as follows: 


§ 266.20 Applicability. 

(c) Slags, generated from high 
temperature metals recovery (HTMR) 
processing of hazardous waste K061, 
K062, and F006, that are used in a 
manner constituting disposal are not 
covered by the exemption in paragraph 
(b) of this section and remain subject to 
regulation. However, these slags are not 
hazardous wastes if they meet the 
concentration levels as specified in 
§ 261.3(c)(2){ii}(C) and are used or 
disposed of as specified in 
§ 261.3(c)(2)(ii}(C). 


PART 268—LAND DISPOSAL 
RESTRICTIONS 


5. The authority citation for part 268 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6921, 
and 6924. 

6. Table “Treatment Standards for 
Hazardous Wastes” in § 268.40 is 
amended by adding a footnote ‘‘8”’ at the 
end of the table and in the second 
column in the table,”"Waste Description 


and Treatment/Regulatory 
Subcategory”, for waste codes F006, 
K061, and K062 to read as follows: 


§ 268.40 Applicability of treatment 
standards. 

8 See also restrictions on use of slags 
in § 261.3(c)(2)(ii)(C) and § 266.20(c). 
{FR Doc. 94-31617 Filed 12-28-94; 8:45 am] 
BILLING CODE 6560-50-P 








DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 


42 CFR Chapter IV 
[BPD-822-N} 


Medicare Program; Hospice Wage 
index 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of Establishment of a 
Negotiated Rulemaking Advisory 
Committee. 





SUMMARY: The Health Care Financing 
Administration announces the 


_ establishment of the Negotiated 


Rulemaking Advisory Committee on the 
Medicare Hospice Wage Index. The 
Committee will negotiate the wage 
index used to adjust payment rates for 
hospice care under the Medicare 
program to reflect local differences in 
area wage levels. A new wage index is 
needed because the index currently 
used is based on 1981 wage and 
employment data. 
FOR FURTHER INFORMATION CONTACT: 
Janice Flaherty, (410) 966-4637. 
SUPPLEMENTARY INFORMATION: Under the 
authority of the Negotiated Rulemaking 
Act of 1990 (Pub. Law 101-648, 5 U.S.C. 
581-590), the Secretary of the 
Department of Health and Human 
Services has established the Negotiated 
Rulemaking Advisory Committee on the 
Medicare Hospice Wage Index. The 
Committee will provide advice and 
make recommendations with respect to 
the content of a proposed rule on the 
wage index used to adjust payment rates 
for hospice care under the Medicare 
program to reflect local differences in 
area wage levels. The Committee 
consists of representatives of interests 
that are likely to be significantly 
affected by the proposed rule. 

Hospice care was included as a 


Medicare benéfit in the Tax Equity and 


Fiscal Responsibility Act of 1982, and 
implemented effective November 1, 
1983. The statutory authority for 
payment of hospice care under 
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Medicare is contained in section 1814(i) 
of the Social Security Act. 

On October 14,1994, we published a 
notice of intent in which we requested 
public comment on use of the 
negotiated rulemaking process to 
develop a wage index for hospice care 
(59 FR 52129). As a result, we received 
8 public comments. The commenters 
supported our decision to establish a 
negotiating committee and utilize the 
negotiated rulemaking process for this 
purpose. 

_ All Committee meetings are open to 
the public. The dates, locations, and 
agendas for the meetings will be 
announced in the Federal Register in 
accordance with the requirements of the 
Federal Advisory Committee Act and 45 
CFR 11.4{c)(3). - 

(Section 9{a} of Public Law 92-463 (5 U.S.C. 
App 2, section 9(a)}; 45 C.F.R. Part 11) 


(Catalog of Federal Domestic Assistance 
Program No. 93.773 Medicare—Hospita! 
Insurance Program) 


Dated: December 21, 1994. 
Bruce C. Vladeck, 


Administrator, Health Care Financing 
Administration. 


[FR Doc. 9$4-32069 Filed 12-28-94; 8:45 am} 
BILLING CODE 4120-01-P 





42 CFR Chapter IV 

[BPD-823-N] 

Medicare Program; Hospice Wage 
index 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of meeting. 





SUMMARY: In accordance with section 
10(a) of the Federal Advisory Committee 
Act (FACA), this notice announces a 
meeting of the Negotiated Rulemaking 
Advisory Committee on the Medicare 
Hospice Wage Index. The meeting is 
open to the public. 

DATES: The meeting is scheduled for 
January 17-18, 1995, from 9 a.m. until 

5 p.m. e.s.t. - 

ADDRESSES: The meeting will be held at 
the Comfort Inn, 6921 Baltimore- 
Annapolis Blvd., Baltimore, MD 21225. 
FOR FURTHER INFORMATION CONTACT: 
janice Flaherty, (410) 966-4637 
SUPPLEMENTARY INFORMATION: Under the 
authority of the Negotiated Rulemaking 
Act of 1990 (Pub. Law 101-648, 5 U.S.C. 
581-590), the Secretary of the 
Department of Health and Human 
Services has established the Negotiated 
Rulemaking Advisory Committee on the 
Medicare Hospice Wage Index. The 
Committee will make recommendations 
with respect to the content of a 


proposed rule on the wage index used 
to adjust payment rates for hospice care 
under the Medicare program to reflect 
local differences in area wage levels. 
The Committee consists of 
representatives of interests that are. 
likely to be significantly affected by the 
proposed rule. 

A meeting of the Committee will be 
held on January 17-18, 1995. The 
following topics will be discussed: 

e Presentation of information on 
possible sources of wage and 
employment data including discussion 
of the wage indexes currently applied 
elsewhere in the Medicare program. 

e Implementation options. 

Individuals or organizations who 
wish to make oral presentations may do 
so. However, the number of 
presentations may be limited by the 
time available. Individuals may also 
submit written statements for the 
Committee’s consideration. For 
information on how to do this, please 
contact the committee facilitator, Judy 
Ballard at (202) 690-7419. 
(Section 10{a} of Public Law 92-463 (5 U.S.C. 
App. 2, section 10{a)); 45 C.F.R. Part 11) 
(Catalog of Federal Domestic Assistance 
Program No. $3.773 Medicare—Hospital 
Insurance Program) 

Dated: December 21, 1994. 
Bruce C. Viadeck, 
Administrator, Health Care Financing 
Administration. 
{FR Doc. 94-32068 Filed 12-28-94; 8:45 am} 
BILLING CODE 4120-01-P 








DEPARTMENT OF THE INTERIOR 


Bureau of Reclamation 


43 CFR Part 432 


RIN 1006-AA34 

Fish and Wildlife Service 

50 CFR Chapter! 

Central Valley Project—Purposes, 
Uses, and Allocation of Water Supplies 


AGENCY: Department of the Interior, 

Bureau of Reclamation and Fish and 
Wildlife Service. 

ACTION: Advance notice of proposed 
rulemaking. 





SUMMARY: The Bureau of Reclamation 
(Reclamation) and the Fish and Wildlife 
Service (Service) have initiated the 
preparation of proposed rules and 
regulations concerning implementation 
of certain provisions of the Central 
Valley Project Improvement Act 
(CVPIA). The CVPIA applies to the 
Central Valley Project (CVP), California, 


and to the use and allocation of CVP 
water. Comments are invited at this time 
on what the substantive content of 
proposed rules and regulations should 
be. 

DATES: The deadline for receiving 
written comfnents is February 1, 1995. 
ADDRESSES: Written comments should 
be sent to Gary Sackett, Attention: MP- 
400, Mid-Pacific Region, Bureau of 
Reclamation, 2800 Cottage Way, 
Sacramento, CA 95825. 

FOR FURTHER INFORMATION CONTACT: 

Ron Brockman at (916) 979—2323 or 
Gary Sackett at (916) 979—2317. 
SUPPLEMENTARY INFORMATION: The 
CVPIA (Title XXXIV of P.L. 102-575, 
106 Stat. 4706) provides for a number of 
changes in the purposes and operation 
of the CVP and in the use and allocation 
of CVP water. Subsection 3408({a) of the 
CVPIA authorizes the Secretary of the 
Interior to promulgate “* * * such 
regulations * * * as may be necessary 
to implement the intent, purposes and 
provisions * * *” of the CVPIA. 
Reclamation and the Service have been 
authorized by the Secretary to act on his 
bekalf in this regard. 

The Service and Reclamation 
published a notice in the Federai 
Register, 59 FR 39316, Aug. 2, 1994, 
which stated that they had tentatively 
concluded that the following provisions 
of the CVPIA should be considered for 
rulemaking: 





Subsection Title 





Renewal of Long-Term Con- 
tracts. 

Transfer of CVP Water. 

Water Pricing. 

Waiter Conservation Stand- 
ards. 

800,000 Acre-Feet for Fish, 
Wildlife, and Habitat Res- 
toration. 

Incentives to Flood Fields for 
Waterfowl Habitat. 

Restoration Fund. 

Exchanges, Storage, Convey- 
ance, and Banking. 

Land Retirement. 

Cost Sharing of Water Con- 
servation Projects. 


3405(e) 
3406(b)(2) 
3406()(22) ... 
3407(a)—(d) ... 
3408(c)—(d) ... 


3408(i) 








This notice also announced public 
meetings, and invited written comment, 
on the questions of: (1) whether these 

are appropriate provisions of the CVPIA | 
to address through rulemaking, and (2) 
whether there are other provisions of 


_ the CVPIA that should be addressed. 


The public comments received have 
suggested that, in addition to the above 
identified provisions of the CVPIA, 
rules and regulations should be 
considered for the following seven 
subsections: 
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Title 





Water Measuring Devices. 
Doubling Program for Anad- 
romous Fish. 
Supplemental Water Acquisi- 
tion for Fish and Wildlife. 
San — Comprehensive 


3406(b)(3) 
3406(c)(1) 


Pca Water. 

Funding to Non-Federal Enti- 
ties. 

Use of Project Power for Fish 
and Wildlife Purposes. 








Public comments are now invited on 
the questions of: (1) whether or not 
these seven additional subsections 
should be addressed by rulemaking, and 
(2) what the substance of, and specific 
text for, any given provision of proposed 
rules and regulations should be. Since 
Reclamation’s previously issued Interim 
Guidelines for contract renewals, water 
transfers, water conservation standards, 
the restoration fund, and land ' 
retirement will serve as the starting 
point for the development of rules and 
regulations pertaining to those 
provisions of the CVPIA, any comments 
provided to Reclamation during the . 
development of such Interim Guidelines 
in 1993 and 1994 may be resubmitted 
for consideration in this rulemaking in 
lieu of providing new comments. 

A mailing dated December 8, 1994, 
has been sent to all parties who had 
previously asked that they receive 
information concerning the 
implementation of the CVPIA. This 
mailing announced the invitation to 
comment by February 1, 1995, which is 
set forth in this notice. That mailing also 
summarized the public comments 
received to date. If you would like a 
copy of this mailing, contact the persons 
identified at the beginning of this 
notice. 

After considering all comments 
received and all other pertinent 
information, a proposed rule will be 
published in the Federal Register for 
public comment. To the extent, if any, 
that this rulemaking requires 
compliance with the National 
Environmental Policy Act of 1969 
(NEPA), such compliance will be 
coordinated with the completion and 
issuance of the Programmatic 
Environmental Impact Statement (PEIS) 
which is being prepared pursuant to 
Section 3409 of the CVPIA and with 
such other NEPA compliance activities, 
if any, as may need to be completed 
subsequent to the finalization of the 
PEIS. Any final rulemaking shall occur 
no earlier than the preparation and 
dissemination of the Record of Decision 
associated with the PEIS. 


Dated: December 21, 1994. 
Franklin E. Dimick, 
Assistant Regional Director, Mid-Pacific 
Region, U.S. Bureau of Reclamation. 
Dated: December 21, 1994. 
H. Dale Hall, 


Assistant Regional Director, Region 1, U.S. 
Fish and Wildlife Service. 


{FR Doc. 94—32040 Filed 12—28—94; 8:45 am] 
BILLING CODE 4310-64-M 








DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


49 CFR Part 215 
[FRA Docket No. RSFC-7, Notice No. 3] 
RIN 2130-AA68 


Freight Car Safety Standards; 
Maintenance-of-Way Equipment 


AGENCY: Federal Railroad _ 
Administration (FRA), Department of 
Transportation (DOT). 


- ACTION: Extension of comment period. 





SUMMARY: FRA is extending the 
comment period on its notice of 
proposed rulemaking to amend the 
Freight Car Safety Standards. The 
NPRM proposed changing the 
provisions in 49 CFR Part 215, by 
making all maintenance-of-way vehicles 
subject to the Standards with the 
exception of stenciled cars not used in 
revenue service and restricted to a speed 
of less than 20 miles per hour. The 
extension is necessary to allow 
sufficient time for interested parties to 
submit comments. 


DATES: Written comments must be 
received no later than February 27, 
1995. Comments received after that date 
will be considered to the extent 
practicable without incurring additional 
expense or delay. 


ADDRESSES: Written comments should 
identify the docket number and the 
notice number and should be submitted 
in triplicate to the Docket Clerk, Office 
of Chief Counsel, Federal Railroad 
Administration, 400 Seventh Street, 
S.W., Washington, D.C. 20590. Persons 
desiring to be notified that their written 
comments have been received by FRA 
should submit a stamped, self-addressed 
postcard with their comments. The 
Docket Clerk will indicate the date on 
which the comments were received and 
will return the postcard to the 
addressee. Written comments will be 
available for examination during regular 
business hours in room 8201 of the 
Nassif Building located at the above 
address. 


FOR FURTHER INFORMATION CONTACT: 


Phil Olekszyk, Deputy Associate 
Administrator for Safety Compliance 
and Program Implementation, Office of 
Safety, Federal Railroad Administration, 
400 Seventh Street, S.W., Washington, 
D.C. 20590 (telephone: 202-366-0897) 
or Cedestra L. Jordan, Trial Attorney, 
Office of Chief Counsel, Federal 
Railroad Administration, 400 Seventh 
Street, S.W., Washington, D.C. 20590 
(telephone: 202-366-0628). 


- SUPPLEMENTARY INFORMATION: FRA 


published a notice of proposed 
rulemaking (NPRM) on March 10, 1994 
(59 FR 11238) to amend its Freight Car 
Safety Standards. The Freight Car Safety 
Standards, at 49 CFR 215.3(c)(3), 
exclude maintenance-of-way equipment 
from the requirements of Part 215, “if 
that equipment is not used in revenue 
service and is stenciled in accordance 
with § 215.305.” The proposed 
amendment would add to the present 
regulation an additional condition 
which must be met before a freight car 
in maintenance-of-way service can be 
operated without complying with the 
Freight Car Safety Standards: the 
equipment must be operated at a speed 
of less than 20 mph. FRA received 
comments from the Brotherhood of 
Maintenance of Way Employees; The 
American Short Line Railroad 
Association; the Brotherhood Railway 
Carmen Division, Transportation 
Communication International Union; 
the Duluth, Missabe and Iron Range 
Railway Company; and the Association 
of American Railroads (AAR). 


FRA has prepared a requested for 
clarification on some issues presented 
in the AAR’s comments. FRA’s written 
request as well as any written response 
will be included in the docket and make 
available for review. Copies will be 
made available upon request. 


Based on the above, FRA believes it 
would be beneficial to extend the 
comment period, so that all interested 
parties will have ample opportunity to 
comment. For these reasons, FRA has 
determined that an extension to 
February 27, 1995, is appropriate. In 
addition, FRA has not received any 
requests, formal or informal, for a 
hearing on this matter; therefore, a 
hearing has not been scheduled. 

Issued in Washington, D.C. on December 
22, 1994. 

Donald M. Itzkoff, 


Deputy Administrator, Federal Railroad 
Administrator. 


[FR Doc. 94~32107 Filed 12-28-94; 8:45 am] 
BILLING CODE 4910-06-P-M 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wiidlife 
and Plants; 90-Day Finding fora 
Petition To Delist the Piant 
Potamogeton clystocarpus (Little 
Aguja Pondweed) 


AGENCY: Fish and Wildlife Service, 
Interior. : 

ACTION: Notice of 90-day petition 
finding. 


SUMMARY: The Fish and Wildlife Service 
(Service) announces a 90-day finding for 
a petition to delist the endangered plant 
Potamogeton.clystocarpus (Little Aguja 
pondweed) under the Endangered 
Species Act of 1973, as amended. This 
plant occurs only in Jeff Davis County, 
Texas. The Service finds that the 
petition did not present substantial 
scientific or commercial information — 
indicating that delisting this species 
may be warranted. 

DATES: The finding announced in this 
document was made on November 25, 
1994. 

ADDRESSES: Data, information, 
comments, or questions concerning this 
petition should be submitted to the 
State Administrator, U.S. Fish and 
Wildlife Service, 611 East 6th Street, 
Room 407, Austin, Texas 78701. The 
petition finding and supporting data are 
available for public inspection, by 
appointment, during normal business 
hours at the above address. 

FOR FURTHER INFORMATION CONTACT: 
Kathryn Kennedy, Botanist, at the above 
address (telephone 512/482-5436; 
facsimile 512/482-5442. 


SUPPLEMENTARY INFORMATION: 
Background 


Section 4{b}(3)(A) of the Endangered 
Species Act (Act) of 1973, as amended 
(16 U.S.C. 1531 et seq.)}, requires that the 
Service make a finding on whether a 
petition to list, delist, or reclassify a 
specifies presents substantial scientific 
or commercial information to 
demonstrate that the petitioned action 
may be warranted. To the maximum 
extent practicable, this finding is to be 
made within 90 days of the date the 
petition was received, and the finding is 
to be published promptly in the Federal 
Register. If the finding is that 
substantial information was presented, 
the Service also is required to promptly 
commence a review of the status of the 
species involved. 

The Service has made a 90-day 
finding on a petition to delist 





Potamogeton clystrocarpus (Little Aguja 
pondweed). The petition, dated 
February 9, 1994, was submitted by Mr. 
Topper Frank, representing the Davis 
Mountains Trans-Pecos Heritage 
Association, and was received by the 
Service on February 11, 1994. The 
petition was combined with comments 
submitted on the draft Little Aguja 
Pondweed (Potamogeton clystrocarpus) 
Recovery Plan (U.S. Fish and Wildlife 
Service 1993). The petitioner contends 
that threats to the species identified at 
the time of listing were highly 
speculative, improbable, and had no 
factual basis. The petitioner disagreed 
that dam construction or chemica} 
contamination could occur, stated that 
the threats of drought and flooding 
cannot be controlled, and stated that the 
Service presented no evidence that the 
status of the plant is significantly 
different than it ever was. The petition 
included no scientific or commercial 
data to support the delisting request, nor 
were any supporting documents 
attached. 

The Service has reviewed the petition, 
other literature, and information 
available in the Service’s files. On the 
basis of the best scientific and 
commercial information available, the 
Service finds the petition does not 
present substantial information that 
delisting this species may be warranted. 

Potamogeton clystrocarpus is known 
from a single intermittent stream in 
Little Aguja Canyon in the Davis 
Mountains, Jeff Davis County, Texas. 
The only precisely recorded locality for 
the species is on the Buffalo Trails Boy 
Scout Ranch (Scout Ranch) owned by 
the Buffalo Trail Council, Inc., Boy 
Scouts of America. This population has 
been periodically observed by botanists 
(Texas Natural Heritage Program, pers. 
comm. 1992; Rowell 1983) and was last 
verified in late 1989 or 1990 (C. Rowell, 
Marfa, Texas, pers. comm. 1992). Severe 
flooding occurred in the Canyon in 1991 
and 1992 (D. Damon, Scout Ranch 
manager, pers. comm. 1992). In 1992 
botanists from the Service and from 
Mercer Arboretum, Houston, Texas, 
searched the Scout Ranch, but could not 
locate the species. The Service has been 
unable to gain access to search for the 
species on other private property in the 
Little Aguja Creek area. However, 
Wooley (1994) reports a recent 
unsuccessful search by another botanist 
on property adjacent to the Scout 
Ranch. While the Service is extremely 
concerned at the failure to locate the 
species recently, it is hopeful the 
species may still exist if a few plants 
were overlooked or if the species is able 
to re-establish from seeds or vegetative 
propagules remaining in the streambed. 


The Little Aguja Pondweed 
(Potamogeton clystrocarpus) Recovery 
Plan (U.S. Fish and Wildlife Service 
1994) establishes a search schedule for 
the species. Annual searches will be 
conducted for 13 years and two 
additional searches will be done at 3 
year intervals. If no populations are 
discovered during this period, Little 
Aguja pondweed will be considered for 
delisting due to extinction. 


The final rule listing Potamogeton 
clystrocarpus as an endangered species 
was published in the Federal Register 
on November 14, 1991 (56 FR 57844). 
The Service finds that al! of the threats 
identified in the final rule remain a 
concern. These threats included 
periodic extreme flood and drought; 
modification or loss of habitat through 
physical changes in creek configuration 
such as dams, impoundments, or flood 
control structures; reduction of water 
supply from wells, spring capture, or 
diversion projects; and changes in water 
quality from polluticn through 
increased livestock or wildlife numbers 
in nearstream areas, siltation, or 
chemical contamination. Some of these 
threats are potential rather than 
immediate, and may occur infrequently. 
However, due to its low population 
numbers, the species is vulnerable to 
extinction from even occasional 
detrimental events. Identification of 
potential threats is essential in the 
listing determination and in later 
species protection. Identification of 
potential threats alerts agencies, 
landowners, and managers about 
concerns so advance planning can be 
done. Protective management practices 
developed and implemented 
cooperatively can then prevent serious 
damage to the species. 
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Authority 


The authority for this action is the 
Endangered Species Act (16 U.S.C. 1531 
et seq.). 

Dated: November 25, 1994. 

Mollie H. Beattie, 

Director, Fish and Wildlife Service. 

[FR Doc. 94—32015 Filed 12—28—94; 8:45 am] 
BILLING CODE 4310-55-M 





50 CFR Part 17 


Endangered and Threatened Wildlife 
and Plants; Public Hearing and 
Extension of Comment Period on 
Proposed Endangered Status for Four 
Plants and Threatened Status for Six 
Plants From the Foothills of the Sierra 
Nevada Mountains of California 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule; notice of public 
hearing and reopening of comment 
period. 





SUMMARY: The Fish and Wildlife Service 
(Service) provides notice that a public 
hearing will be held on the proposed 
determination of endangered status for 
Brodiaea pallida (Chinese Camp 
-brodiaea), Calyptridium pulchellum 
(Mariposa pussypaws), Lupinus citrinus 
var. deflexus (Mariposa lupine), and 
Mimulus shevockii (Kelso Creek 
monkeyflower), and threatened status 
for Allium tuolumnense (Rawhide Hill 
onion), Carpenteria californica 
(carpenteria), Clarkia springvillensis 
(Springville clarkia), Fritillaria striata 
(Greenhorn adobe lily), Navarretia 
setiloba (Piute Mountains navarretia), 
and Verbena californica (Red Hills 
vervain). In addition, the Service has 
reopened the comment period. All 
parties are invited to submit comments 
on this proposal. 


DATES: The public hearing will be held 
from 2:00 to 4:00 p.m. and 6:00 to 8:00 
p.m. on January 31, 1995, in Bakersfield, 
California. The comment period, which 
originally closed on December 5, 1994, 
now closes on February 13, 1995. Any 
comments received after the closing 
date may not be addressed in the final 
decision on this proposal. 


ADDRESSES: The public hearing will be 
held at the Red Lion Hotel, 3100 
Camino del Rio Court, Bakersfield, 
California. Comments and materials 
should be submitted to the U.S. Fish 
and Wildlife Service, Sacramento Field 
Office, 2800 Cottage Way, E-1803, 
Sacramento, California 95825-1846. 
Comments and materials received will 
‘be available for public inspection during 


normal business hours, by appointment, 
at the above address. 

FOR FURTHER INFORMATION CONTACT: 

Ken Fuller (see ADDRESSES section) or at 
916/979-2122. 


SUPPLEMENTARY INFORMATION: 


Background 


Allium tuolumnense, Brodiaea 
pallida, Calyptridium pulchellum, 
Carpenteria californica, Clarkia 
springvillensis, Fritillaria striata, 
Lupinus citrinus var. deflexus, Mimulus 
shevockii, Navarretia setiloba, and 
Verbena californica are plant species 
found in the foothills of the Sierra 
Nevada Mountains of California. These 
ten plants are restricted to various 
substrate-specific habitats in Fresno, 
Kern, Madera, Mariposa, Tulare, and 
Tuolumne Counties. These plants face 
ongoing threats from one or more of the 
following: urbanization, inadequate 
regulatory mechanisms, random 
stochastic events, off-highway vehicle 
use, logging, overgrazing, illegal 
dumping, alteration of natural fire 
regimes, maintenance of roads and 
rights-of-ways, insect predation, 
agricultural land conversion, mining, 
proposed highway projects, and 
competition from brush species and 
nonnative grass species. 

On October 4, 1994, the Service 
published a proposed rule to list 
Brodiaea pallida (Chinese Camp 
brodiaea), Calyptridium pulchellum 
(Mariposa pussypaws), Lupinus citrinus 
var. deflexus (Mariposa lupine), and 
Mimulus shevockii (Kelso Creek 
monkeyflower) as endangered, and list 
Allium tuolumnense (Rawhide Hill 
onion), Carpenteria californica 
(carpenteria), Clarkia springvillensis 
(Springville clarkia), Fritillaria striata 
(Greenhorn adobe lily), Navarretia 
setiloba (Piute Mountains navarretia), 
and Verbena californica (Red Hills 
vervain) as threatened (58 FR 50540). 
Section 4(b)(5)(E) of the Act (16 U.S.C. 
1531 et seq.) requires that a public 
hearing be held if it is requested within 
45 days. of the publication of the 
proposed rule. Public hearing requests 
were received several requestors. As a 
result, the Service has scheduled a 
public hearing on January 31, 1995, at 
the Red Lion Hotel in Bakersfield, 
California. Anyone wishing to make 
statements for the record should bring a 
written copy of their statements to the 
hearing. Oral statements may be limited 
in length if the number of parties 
present at the hearing necessitates such 
a limitation. Oral and written comments 
received equal consideration. The 
Service places no limits on the length of 
written comments or materials 


presented at the hearing or mailed to the 
Service. 

The comment period on the proposal 
originally closed on December 5, 1994. 
to accommodate the hearing, the Service 
reopens the public comment period. 
Written comments may now be 
submitted until February 13, 1995, to 
the Service in the ADDRESSES section. 


Author 


The primary author of this notice is 
Ken Fuller (see ADDRESSES section). 


Authority 
The authority for this action is the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.) 
Dated: December 22, 1994. 
H. Dale Hally, 


Acting Regional Director, Region 1, U.S. Fish 
and Wildlife Service. ; 


[FR Doc. 94-—32032 Filed 12-28-94; 8:45 am] 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Parts 672 and 675 
[Docket No. 941253-4353; 1.D. 120594A] 
RIN 0648-AG95 


Groundfish of the Gulf of Alaska; 
Groundfish Fishery of the Bering Sea 
and Aleutian Is!ands Area 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Proposed rule; proposed 1995 
specification of Pacific halibut bycatch 
allowances; request for comments. 





SUMMARY: NMFS proposes regulations to 
revise the management of seasonal 
Pacific halibut bycatch allowances 
annually specified for nontraw] fisheries 
in the Bering Sea and Aleutian Islands 
management area (BSAI). This proposed 
rule also would provide the authority to 
determine annually whether to 
apportion a halibut bycatch allowance 
to the BSAI jig gear fishery or the BSAI 
or Gulf of Alaska (GOA) hook-and-line 
gear fisheries for sablefish, or to exempt 
these fisheries from halibut bycatch 
restrictions. In order not to delay the 
promulgation of timely specifications 
for the 1995 fishing year that would be 
consistent with the adoption of the 
proposed regulations, this notice 
proposes halibut bycatch allowances for 
the 1995 GOA hook-and-line gear 
fisheries and the 1995 BSAI nontraw] 
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fisheries, seasonal apportionments 
thereof, and the manner in which these 
seasonal apportionments would be 
managed, all under these proposed 
regulations. This action is necessary to 
manage halibut bycatch allowances 
consistent with the intent of seasonal 
apportionments of groundfish total 
aljowable catch (TAC) amounts, prevent 
preemption of the BSAI jig gear fisheries 
by the attainment of halibut bycatch 
allowances apportioned to other 
nontraw]l fisheries, and support the 
implementation of the sablefish/halibut 
individual fishing quota (IFQ) program. 
This action is intended to promote 
management and conservation of 
groundfish and other fish resources and 
to further the objectives contained in the 
fishery management plans for Alaska 
groundfish fisheries. 

DATES: Comments must be received by 
January 30, 1995. 

ADDRESSES: Comments may be sent to 
Ronald J. Berg, Chief, Fisheries 
Management Division, Alaska Region, 
National Marine Fisheries Service, P.O. 
Box 21668, Juneau, AK 99802, Attn: 
~ori Gravel. Copies of the 
environmental assessment/regulatory 
impact review may be obtained from the 
same address. 
FOR FURTHER INFORMATION CONTACT: 
Susan J. Salveson, 907-586-7228. 


SUPPLEMENTARY INFORMATION: 
Background 


Fishing for groundfish by vessels in 
the exclusive economic zone of the GOA 
and BSAI is managed by NMFS 
according to the Fishery Management 
Plan (FMP) for Groundfish of the Gulf 
of Alaska and the FMP for the 
Groundfish Fishery of the Bering Sea 
and Aleutian Islands Area. The FMPs 
were prepared by the North Pacific 
Fishery Management Council (Council) 
under the Magnuson Fishery 
Conservation and Management Act and 
are implemented by regulations 
governing the U.S. groundfish fisheries 
at 50 CFR parts 620, 672, 675, and 676. 

Regulations for the management of 
prohibited species bycatch limits 
established for the BSAI groundfish 
fisheries are set out at § 675.21. These 
regulations authorize NMFS, after 
consultation with the Council, to 
apportion the halibut bycatch limit 
established for BSAI nontraw] (hook- 
and-line, pot, and jig) gear fisheries 
among the hook-and-line gear fishery for 
Pacific cod, the groundfish pot gear 
fishery, and the other nontraw! 
fisheries. These fishery bycatch 
allowances may be seasonally 
apportioned. Any unused seasonal 
apportionment of a fishery-bycatch 


allowance must be added to the 
fishery’s next seasonal apportionment 
during the same year. Similarly, if a 
seasonal apportionment of a fishery 
bycatch allowance is exceeded, the 
amount by which the seasonal 
apportionment is exceeded must be 
deducted from the fishery’s next 
seasonal apportionment during the same 
year. 

Regulations for the management of 
halibut bycatch limits established for 
the GOA groundfish fisheries are set out 
at §672.20(f). These regulations 
authorize the annual specificatien of a 
halibut bycatch limit for the GOA hook- 
and-line gear fisheries that may be 
apportioned between the demersal shelf 
rockfish (DSR) fishery in the Southeast 
Outside District of the Eastern 
Regulatory Area and all other GOA 
hook-and-line gear fisheries. 

Representatives for the BSAI nontrawl 
groundfish fisheries have identified two 
concerns with regulations addressing 
the management of the halibut bycatch 
limit established for these fisheries. 
First, the BSAI jig gear fishery currently 
shares a halibut bycatch allowance with 
all other BSAI hook-and-line fisheries, 
except Pacific cod. Therefore, the 
potential exists for halibut bycatch 
mortality in the Greenland turbot or 
sablefish hook-and-line fisheries to 
require closure of the jig gear fishery if 
the halibut bycatch allowance is 
reached. This event could prevent 
vessels using jig gear from harvesting 
the amount of Pacific cod allocated to 
these vessels. Regulations at 
§ 675.20(a)(2){iv) currently require that 2 
percent of the BSAI Pacific cod TAC be 
allocated annually to vessels using this 
gear type. 

A second problem identified with 
current regulations is that the 
management of the seasonal 
apportionments of the halibut bycatch 
allowance annually specified for the 
BSAI Pacific cod hook-and-line gear 
fishery is not consistent with the 
management of the seasonal 
apportionments of the amount of the 
Pacific cod TAC allocated to vessels 
using hook-and-line or pot gear under 
§ 675.20(a)(2)(iv). For example, the 
amount of BSAI Pacific cod apportioned 
to the 1994 summer hook-and-line or 
pot gear fishery for Pacific cod was 
reduced, relative to the winter and fall 
seasons, to limit fishing effort by hook- 
and-line gear vessels and avoid high 
halibut bycatch rates that are 
experienced in the summer fishery (59 
FR 4009, January 28, 1994). The summer 
apportionment of the halibut bycatch 
allowance specified for the 1994 hook- 
and-line Pacific cod fishery also was 
reduced to limit fishing effort during 


summer months (59 FR 7656, February 
16, 1994). Under current regulations, 
any unused portion of the first (winter) 
season’s apportionment of the halibut 
bycatch allowance is available for catch 
during summer. As a result, the hook- 
and-line effort for BSAI Pacific cod 
could increase beyond what was 
intended, the summer apportionment of 
the Pacific cod TAC would be reached 


- more quickly by vessels fishing with 


hook-and-line gear, vessels fishing with 
pot gear would be preempted from 
fishing for Pacific cod during summer 
months, and overall halibut bycatch 
mortality would increase due to 
increased fishing effort in summer 
months by vessels using hook-and-line 
gear. 

A third concern raised by 
management agencies and industry 
representatives is that current 
regulations impose halibut bycatch 
restrictions on the GOA and BSAI hook- 
and-line gear fisheries for sablefish. 
These restrictions could prevent 
achievement of an important goal of the 
sablefish/halibut IFQ program—reduced 
competition within the fleet and a 
slower paced fishery, with reduced 
bycatch of undersized fish or prohibited 
species. A final rule implementing the 
IFQ program was published in the 
Federal Register November 9, 1993 (58 
FR 59375). 

The first sablefish/halibut IFQ 
fisheries are scheduled to open during 
spring 1995. Although bycatch of 
halibut in the sablefish hook-and-line 
fishery will continue under the IFQ 
program, overall halibut discard 
mortality is expected to decrease for two 
reasons. First, operators of vessels with 
halibut quota shareholders onboard 
must retain all legal-sized halibut. 
Second, persons issued sablefish quota 
share are anticipated to fish in a manner 
that would optimize revenue for a given 
amount of quota share. This would 
mean fishing in prime sablefish fishing 
grounds at depths where halibut, though 
uncommon, are predominantly of legal 
size. Under current halibut bycatch 
restrictions, sablefish IFQ fishermen 
likely would continue to participate in 
a fast paced fishery with attendant high 
halibut bycatch rates in an attempt to 
harvest their sablefish IFQ before the 
hook-and-line fishery for sablefish is 
closed due to halibut bycatch. 

At its April and September 1994 
meetings, the Council responded to two 
of the above concerns by requesting 
NMFS to prepare a rulemaking that 
would: (1) Revise the management of 
seasonal bycatch allowances in the 
BSAI nontrawl fisheries, and (2) either 
exempt the GOA and BSAI sablefish 
hook-and-line gear fisheries from 
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halibut bycatch restrictions or specify a 
separate halibut bycatch allowance for 
those fisheries during the annual 


Council’s recommendation and to the 
concern about preemption of the BSAI 
jig gear fishery by implementing the 
followi management measures: 

1. + at define the BSAI 
groundfish jig gear fishery and the BSAI 
sablefish hook-and-line gear fishery 
under § 675.21(b)(2){ii) and the GOA 
sablefish hook-and-line gear fishery 
under § 672.20{f}f1){ii)} so that these 
fisheries annually either receive a 
separate halibut bycatch allowance or 
are exempted from halibut bycatch 
restrictions. These determinations 
would be implemented by NMPS, after 
consultation with the Council, as part of 
the annual specification process set out 
at §§ 672 20(c) and 675.20{a){7). 

2. Authorize NMFS, after consultation 
with the Council, to specify annually 
how seasonal bycatch allowances 
established for the BSAI nontrawl 
fisheries would be reapportioned among 
remaining seasons during the same 
fishing year. 

Proposed 1995 ifications of the 
Pacific Halibut Bycatch Mortality Limit 
Established for the BSAI Nontrawl 
Fisheries 


To implement the measures proposed 
under this action, proposed 1995 
halibut bycatch allowances for the GOA 
hook-and line gear fisheries and the 
BSAI nontraw/l fisheries, seasonal 
apportionments thereof, and the manner 
in which these seasonal apportionments 
will be managed must be published in 
the Federal Register for public review 
and comment. Normally, annual 
bycatch management specifications are 
established through the annual 
groundfish specification process 
undertaken by NMFS and the Council 
_ during the September and December 
Council meetings each year 
(§§ 672.20{c), 672.20(f}{1), 675.20{a}(2), 
and 675.21(b){(3}). This proposed action 
to revise the management of the GOA 
hook-and-line and BSAI nontrawl 
halibut bycatch limits, if approved, 
likely will not be effective until early in 
1995. In order not to delay the 
promulgation of timely specifications 
for the 1995 fishing year that would be 
consistent with the adoption of the 
proposed regulations, this notice 
proposes.a 1995 halibut bycatch limit 
and fishery bycatch allowances for the 
GOA hook-and-line gear fisheries and 
the 1995 fishery bycatch allowances for 
the BSAI nontrawl fisheries, seasonal 
apportionments. thereof, and the manner 
in which these seasonal apportionments 


would be managed, all under these 
proposed regulations. These 
specifications were recommended by 
the Council during its September 1994 
meeting, and are set out in Tables 1 and 
2. 


The Council recommended that the 
1995 GOA and BSAI sablefish hook- 
and-line gear fisheries be exempt from 
halibut bycatch restrictions. The 
Council further recommended that the 
halibut bycatch mortality limit for the 
1995 GOA hook-and-line gear fisheries 
be set at 300 metric tons (mt). During 
1994, the hook-and-line gear fisheries 
for Pacific cod and rockfish accounted 
for about 150 mt of halibut bycatch 
mortality. The mortality limit of 300 mt 
was recommended for 1995 to 
accommodate increased bycatch needs 
that are anticipated in the Pacific cod 
fishery, because of an increase in the 
proposed Pacific cod TAC from 50,400 
mt in 1994 to 103,000 mt in 1995. 
Although the Council did not make a 
recommendation for the apportionment 
of the proposed 300-mt bycatch limit 
between the DSR fishery in the 
Southeast Outside District of the Eastern 


-Regulatery Area and the other GOA 


hook-and-line gear fisheries, NMFS 
assumes the Council intended to 
propose a 10-mt halibut bycatch 
allowance for the DSR fishery. This 
apportionment has-been specified for 
the DSR fishery since 1993. The 
remaining 290 mt of the GOA halibut 
bycatch limit is apportioned seasonally 
te support the Pacific cod and rockfish 
fisheries. These seasonal 
apportionments are set out in Table 1 
and are based on the seasonal 
distribution of fishing effort and 
anticipated halibut bycatch needs. 


Table 2 sets out the proposed BSAI 
nontrawl fishery bycatch allowances 
and the Council's intent to exempt the 
BSAI sablefish hook-and-line gear 
fishery from halibut bycatch restrictions 
in 1985. NMFS notes that separate 
halibut bycatch allowances may be 
established for the GOA and BSAI 
sablefish hook-and-line gear fisheries in 
future years under the annual 
specification process if halibut discard 
mortality in these fisheries is not 
reduced in the manner anticipated 
under the IFQ program. 


; Ry Boa allowance 


TABLE 1.—PROPOSED 1995 PACIFIC 

_ HaAuBUT BYCATCH Limit, BYCATCH 
ALLOWANCES, AND SEASONAL AP- 
PORTIONMENTS THEREOF, FOR THE 
GOA HOOK-AND-LINE (H&L) GEAR 
FISHERIES 





| Halibut bycatch 
tality ooume™ 


10 mt. 


exempt. 


Fishery 





Demersat shelf rock- 
fish. 


Other H&L gear fish- 
eries. 
Jan. 1—May 17 


77 rat or 26.7 percent. 
May 18—Aug, 37 -...... 


194 mt or 66.7 per 

cent. s 
19 mt or 6.7 percent. 
290 mt. 


Sep. 1-Dec. 31 
Total 1995 

bycatch allow- 

ance specified 

for other H&L 
fisheries. 





300. mt. 





TABLE 2.—PROPOSED 1995 PACIFIC 
HALIBUT BYCATCH ALLOWANCES, 
AND SEASONAL APPORTIONMENTS 
THEREOF, FOR THE BSAI NONTRAWL 
FISHERIES. 





Fishery Halibut oso mor- 





Pacific cod hook-and- 
line’. 

685 mt. 

40 mt. 

remainder. 

725 mt. 

exempt. 


exempt. 
175 mt. 


exempt. 
900 rat. 


unused portion of the first org a 

a- 
cific cod hook-and-line gear fishery would be 
reapportioned to the third allowance. 
Any Mtg a of a seasonal allowance 
specified this fishery would be deducted 
from the remaining seasonal. bycatch ailtow- 
ances specified for 1995 in amounts propor- 
tional to these remaining seasonal bycatch. al- 
lowances. 


Sablefish hook- 
‘ arcHine. 


Other nontrawl ...... 
Groundfish pet 


gear. 
Grand Total 








Public comment and testimony on 
proposed management of the GOA and 
BSAI halibut bycatch mortality limit 
during 1995 was reviewed by the 
Council during its December 1994 
meeting. The Council recommended 
final halibut bycatch allowances for tne 
GOA hook-and-line gear fisheries and 
the BSAI nontraw! fisheries, seasonal 
apportionments thereof, ana the manner 
in which these seasonal apportionments 
are managed during the December 
meeting that, pending approval by 
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NMFS, would be published with the 
final rule implementing this proposed 
action. ; 


Classification 


The Assistant General Counsel for 
Legislation and Regulation of the 
Department of Commerce ceftified to 
the Small Business Administration that 
this proposed rule, if adopted, would 
not have a significant economic impact 
on a substantial number of small 
entities. Although the proposed rule 
could affect nearly all-participants in 
the BSAI nontraw] fisheries and the 
GOA hook-and-line sablefish fishery, it 
would not decrease revenues by more 
than 5 percent. Thus, while a 
substantial number of small entities 
would be affected, the effect is not 
expected to be economically significant. 

is proposed rule has been 
determined to be not significant for 
purposes of E.O. 12866. 


List of Subjects in 50 CFR Parts 672 and 
675 


Fisheries, Reporting and 
recordkeeping requirements. 

Dated: December 21, 1994. 
Charles Karnella, 
Acting Program Management Officer, 
National Marine Fisheries Service. 

For the reasons set out in the 
preamble, 50 CFR parts 672 and 675 are 
proposed to be amended as follows: 


PART 672—GROUNDFISH OF THE 
GULF OF ALASKA 


1. The authority citation for part 672 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 


2. In § 672.20, paragraphs (f)(1)(ii) and 
(f)(3){ii) are revised to read as follows: 


§672.20 General limitations. 

( x * * 

(aj* * * 

(ii) Hook-and-line and pot gear 
fisheries. (A) After consultation with the 
Council, NMFS will publish notification 
in the Federal Register specifying the 
proposed and final halibut PSC limits 
for vessels using hook-and-line gear. 
The notification also may specify a 
halibut PSC limit for the pot gear 
fisheries. The halibut PSC limit 
specified for vessels using hook-and- 
line gear may be further apportioned, as 
bycatch allowances, to the fishery 
categories listed in paragraph (f)(1)(ii)(B) 
of this section, based on each category’s 
proportional share of the anticipated 
halibut bycatch mortality during a 
fishing year and the need to optimize 
the amount of total groundfish harvest 
under the halibut PSC limit. The sum of 


all bycatch allowances will! equal the 
halibut PSC limit established under this 
paragraph (f)(1)(ii). 

(B) For purposes of apportioning the 
hook-and-line halibut PSC limit among 
fisheries, the following fishery 
categories are specified and defined in 
terms of round-weight equivalents of 
those groundfish species for which a 
TAC has been specified under 
paragraphs (a) and (c) of this section: 

(1) Demersal shelf rockfish in the 
Southeast Outside District. Fishing with 
hook-and-line gear in the Southeast 
Outside District of the Eastern 
Regulatory Area of the Gulf of Alaska 
during any weekly reporting period that 
results in a retained catch of demersal 
shelf rockfish that is greater than the 
retained amount of any other fishery 
category defined under this paragraph 
(£)(1)(ii)(B). 

(2) Sablefish fishery. Fishing with 
hook-and-line gear during any weekly 
reporting period that results in a 


retained catch of sablefish that is greater 


than the retained amount of any other 
fishery category defined under this 
paragraph (f)(1)(ii)(B). 

(3) Other hook-and-line gear fishery. 
Fishing with hook-and-line gear during 


any weekly reporting period that results 


in a retained catch of groundfish and is 
not a demersal shelf rockfish fishery or 
a sablefish fishery as defined under 
paragraphs (f)(1)(ii)(B)(1) and (2) of this 
section. 
* * * * * 

(3) ze 

(ii) Hook-and-line fisheries. If, during 
the fishing year, the Regional Director 
determines that U.S. fishing vessels 
participating in any of the three hook- 
and-line gear fishery categories listed in 


paragraph (f)(1){ii)(B) of this section will 


catch the Pacific halibut bycatch 
allowance, or apportionments thereof, 
specified for that fishery category under 
paragraph (f)(1) of this section, NMFS 
will publish notification in the Federal 
Register closing the entire Gulf of 
Alaska or the applicable regulatory area 
or district to directed fishing with hook- 
and-line gear for each species and/or 
species group that comprises that 
fishing category. 

* 


* * * « 


PART 675—GROUNDFISH OF THE 


BERING SEA AND ALEUTIAN ISLANDS 


AREA 

3. The authority citation for part 675 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

4. In § 675.21, paragraph (b)(2)(ii)(B) 


and (C) are redesignated as paragraphs 
(b)(2)(ii)(D) and (E) respectively; 


paragraphs (b)(3)(ii) and (b)(3)(iii) are 
redesignated as paragraphs (b)(3)(ii)(A) 
and (b)(3)(ii)(B), respectively; newly 
redesignated paragraph (b)(2)(ii)(E) and 
paragraphs (b)({4) and (d) are revised; 
and new paragraphs (b)(2)(ii)(B), 
(b)(2)(ii)(C), (b)(3)(ii) heading, and 
(b)(3)(iii) are added to read as follows: 


§675.21 Prohibited species catch (PSC) 
limitations. 


(2) x * * 

(ii) 2 * 

(B) Sablefish hook-and-line fishery. 
Fishing with hook-and-line gear during 
any weekly reporting period that results 
in a retained catch of sablefish that is 
greater than the retained amount of any 
other groundfish species. 

(C) Groundfish jig gear fishery. 
Fishing with jig gear during any weekly 
reporting period that results in a 
retained catch of groundfish. 

* * * * * 

(E) Other nontraw/l fisheries. Fishing 
for groundfish with nontraw] gear 
during any weekly reporting period that 
results in a retained catch of groundfish 
and does not qualify as a Pacific cod 
hook-and-line fishery, a sablefish hook- 
and-line fishery, a groundfish jig gear 
fishery, or a groundfish pot gear fishery 
as defined under this paragraph 
at. - 

(ii) Management of seasonal traw! 
fishery bycatch allowances. 

(iii) Management of seasonal 
nontrawIl fishery bycatch allowances. 
(A) Any unused portion of a seasonal 
fishery bycatch allowance made under 
paragraph (b)(3)(i) of this section will be 
reapportioned to the fishery’s remaining 
seasonal bycatch allowances during a 
current fishing year in a manner 
determined by NMFS, after consultation 
with the Council, based'6n the types of 
information listed under paragraph 
(b)(3){i) of this section. 

(B) If a seasonal apportionment of a 
fishery bycatch allowance made under 
paragraph (b)(3)(i) of this section is 
exceeded, the amount by which the 
seasonal apportionment is exceeded 
will be deducted from the fishery’s 
remaining seasonal bycatch allowances 
during a current fishing year in a 
manner determined by NMFS, after 
consultation with the Council, based on 
the types of information listed under 
paragraph (b)(3)(i) of this section. 

(4) NMFS will publish annually in the 
Federal Register the proposed and final 


‘ bycatch allowances, seasonal 


apportionments thereof, and the manner 
in which seasonal apportionments of 
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nontraw! fishery bycatch allowances 
will be managed, as required under 
§ 675.20{a}{7}. Public comment will be 
accepted by NMFS on the proposed 
bycatch allowances, seasonal 
apportionments thereof, and the manner 
in which seasonal apportionments of 
nontrawl fishery bycatch allowances 
will be managed, for a period of 30 days 
after publication in the Federal 
Register. 
(d) Attainment of a Pacific halibut 
nontraw!l fishery bycatch allowance. H, 
during the fishing year, the Regional 
Director determines that U.S. fishing 
vessels participating in any of the 
nontraw] fishery categories listed in 
paragraphs (b)(2)(ii) (A) through (E) of 
this section will catch the Pacific 
halibut bycatch allowance, or seasonal 
apportionment thereof, specified for that 
fishery category under paragraph (b) of 
this section, NMFS wili publish in the 
Federal Register the closure of the 
entire Bering Sea and Aleutian Islands 
management area to directed fishing 
with the relevant gear type for each 
species and/or species group in that 
fishery category. 
[FR Doe. $4-32028 Filed 12-28-94; 8:45 am} 
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DEPARTMENT OF AGRICULTURE 


Natural Resources Conservation 
Service 


Lower Little Minnesota River; Big 
Stone Lake Watershed, Roberts and 
Marshall Counties, SD 


AGENCY: Natural Resources 
Conservation Service, USDA. 
ACTION: Notice of a finding of no 
significant impact. 





SUMMARY: Pursuant to Section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Regulations (40 
CFR Part 1500); and the Natural 
Resources Conservation Service 
Regulations (7 CFR Part 650); the 
Natural Resources Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an Environmental Impact 
Statement is not being prepared for the 
Lower Little Minnesota River—Big 
Stone Lake Watershed Project, Roberts 
and Marshall Counties, South Dakota. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Dean Fisher, State Conservationist, 
USDA, Natural Resources Conservation 
Service, Federal Building, Room 203, 
200 Fourth Street SW, Huron, South 
Dakota, 57350-2475, telephone (605) 
352-1200. 
SUPPLEMENTARY INFORMATION: The 
Environmental Assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts of 
the environment. As a result of these 
findings, Mr. Dean Fisher, State 
Conservationist, has determined that the 
preparation and review of an 
Environmental Impact Statement is not 
, needed for this project. 

The project‘purposes are accelerated 
land treatment and wetland 
enhancement measures to improve 
water quality in the Lower Little 
Minnesota River—Big Stone Lake 
Watershed through the reduction of 


phosphorus and sediment loading. The 
planned works of improvement include 
30 animal waste management systems, 
120 acres of critical area treatment, 194 
acres of grassed waterways, 47,300 acres 
of conservation tillage, and 33,600 acres 
of grazing management with water 
development. 

The Notice of Finding of No 


. Significant Impact (FONSI) has been 


forwarded to the Environmental 
Protection Agency, and to various 
federal, state, and local agencies and 
interested parties. A limited number of 
copies of the FONST is available to fill 
single-copy requests of the above 
address. Basic data developed during 
the Environmental Assessment is on file 
and may be reviewed by contacting Mr. 
Dean Fisher, State Conservationist. 

No administrative action on the 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 
(This activity is listed in the Catalog of 
Federal Domestic Assistance Program No. 
10904, Watershed Protection and Flood 
Prevention, and is subject to the provisions 
of Executive Order 12372, which requires 
intergovernmental consultation with state 
and local officials.) 

Dated: December 20, 1994. 

Dean Fisher, 

State Conservationist. 

[FR Doc. 94—32054 Filed 12-28-94; 8:45 am} 
BILLING CODE 3410-16-M 








DEPARTMENT OF DEFENSE 
Department of the Air Force 


Acceptance of Group Application 
Under P.L. 95-202 and DODD 1000.20 
“Yugosiavians Attached to 
Headquarters 2677th Regiment Office 
of Strategic Services (OSS) (Prov), 
Bari, ttaly, Who Served in a Military 
Capacity With the United States Armed 
Forces in German Occupied 
Yugoslavia” 


Under the provisions of Section 401, 
Public Law 95-202 and DOD Directive 
1000.20, the Department of Defense 
Civilian/Military Service Review Board 
has accepted an application on behalf of 
the group known as: “Yugoslavians 
attached to Headquarters 2677th 
Regiment Office of Strategic Services 
(Prov.), Bari, Italy, who served ina 
military capacity with the United States 
Armed Forces in German occupied 


Yugoslavia.” Persons with information 
or documentation pertinent to the 
determination of whether the service of 
this group should be considered active 
military service to the Armed Forces of 
the United States are encouraged to 
submit such information or 
documentation within 60 days to the 
DOD Civilian/Military Service Review 
Board, Secretary of the Air Force, 
Washington, D.C. 20330-1000. Copies of 
documents or other materials submitted 
cannot be returned. For further 
information, contact Lt Col Dunlap, 
(301) 981-3504. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. $4—32001 Filed 12-28-94; 8:45 am] 
BILLING CODE 3910-01-M 





Partial Record of Decision (PROD) for 
the Disposal and Reuse Final 
Environmental Impact Statement for 
Carswell Air Force Base (AFB), Texas 


On November 21, 1994, the Air Force 
issued a PROD for the disposal of a 
portion of Carswell Air Force Base 
(AFB), Texas. The decisions included in 
this PROD have been made in 
consideration of the Carswell AFB 
Disposal and Reuse Final 
Environmental Impact Statement (FEIS), 
which was filed with the Environmental 
Protection Agency on February 18, 
1994, and other relevant considerations. 

Carswell AFB was officially closed on 
September 30, 1993, pursuant to the 
Defense Base Closure and Realignment 
Act (DBCRA) of 1990, (Public Law 101— 
510) and the recommendations of the 
Defense Secretary’s Commission on 
Base Realignment and Closure. This 
PROD documents the Carswell AFB 
disposal decisions. 

e Air Force has decided to dispose 
of the approximately 1946 acres fee ana 
69.99 acres leased portion of the base in 
the following manner: Parcel A 
(approximately 95.03 acres) will be 
transferred to the Federal Bureau of 
Prisons for the development of a Federal 
Medical Center Complex, Parcel B (20 
houses on approximately 6.68 acres) 
will be assigned to Health and Human 
Services for a Public Benefit 
Conveyance to ARI for a rehabilitation 
center pana (one house — 
approximately .23 acres) will 
assigned to the Department of Education 
for a Public Benefit Conveyance to 
Westworth Village for use as a public 
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library, Parcel D ( approximately 1,840 
acres fee and 69.99 acres leased), will be 
retained and realigned by the DoD as 
mandated by the Defense Base Closure 
and Realignment Commission. 


The uses proposed for the property by 
prospective recipients of property under 
the ROD are included in the proposed 
action in the FEIS and are consistent 
with the community’s draft 
redevelopment plan for the base. 
Carswell Redevelopment Authority 
prepared the plan, with the assistance of 
the broader community. 


By the decision, the Air Force adopts 
certain mitigation measures, as 
described in this PROD, to protect 
public health and the environment. In 
response to existing or forecasted 
environmental impacts to or in the area 
of Carswell AFB, subsequent property 
owners should consider implementation 
of the more specific mitigation measures 
associated with reuses they may 
undertake, as set forth in Chapter 4 of 
the Final Environmental Impact 
Statement. 


Any questions regarding this matter 
should be directed to Mr. Charles R. 
Hatch, Program Manager, Southwest 
Division. Correspondence should be 
sent to AFBCA/SW, 1700 N. Moore 
Street, Suite 2300, Arlington, VA 
22209-2809. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 94-32002 Filed 12-28-94; 8:45 am] 
BILLING CODE 3910-01-M 





Defense Logistics Agency 


. Cooperative Agreement Revised 
Procedures 


AGENCY: Defense Logistics Agency 
(DLA). 


ACTION: Cooperative Agreements 
Proposed Revised Procedures. 





SUMMARY: This proposed revised 
procedure implements Title 10, United 
States Code, Chapter 142, as amended, 
which authorizes the Secretary of 
Defense, acting through the Director, 
Defense Logistics Agency (DLA), to 
enter into cost sharing cooperative 
agreements to support procurement 
technical assistance programs 
established by state and local 
governments, private nonprofit 
organizations, Tribal organizations, and 
Indian-owned economic enterprises. 
Subpart II of this issuance establishes 

" the proposed administrative procedures 
to be implemented by DLA to enter into 
such agreements for this purpose. 


DATES: Comments will be accepted until 
31 January 1995. Proposed effective 
date: 15 February 1995. 


FOR FURTHER INFORMATON CONTACT: Mr. 
Sim Mitchell, Program Manager, Office 
of Small and Disadvantaged Business 
Utilization (AQAU), Defense Logistics 
Agency, Cameron Station, Alexandria, 
VA 22304-6100, Telephone (703) 274— 
6471. 

Sim C. Mitchell, 

Program Manager, Office of Small and 
Disadvantaged Business Utilization. 


I. Background Information 


The Procurement Technical 
Assistance (PTA) Cooperative 
Agreement Program was established by 
the Fiscal year (FY) 1985 Department of 
Defense (DoD) Authorization Act, Public 
Law 98-525. The Public Law amended 
Title 10, United States Code (USC), by 
adding Chapter 142. Title 10, USC, as 
amended, continues to authorize the 
Secretary of Defense, acting through the 
Director, Defense Logistics Agency 
(DLA), to enter into cost-sharing 
cooperative agreements to support PTA 
programs established by eligible 
entities. 

DoD’s efforts to increase competition 
in the private sector have been. 
supplemented by many state and local 
governments, and other entities that 
operate PTA programs. The DoD PTA 
Cooperative Agreement Program 
provides assistance to eligible entities 
by sharing the cost of establishing new 
and/or maintaining existing PTA 
programs. 

The FY 95 DoD Authorization Act 
authorized a total of $12 million to 
support the Program during FY 95. Of 
this total, $600,000 is available for 
American Indian programs only. 

Limitations placed on these funds are: 

a. DoD’s share of an eligible entity’s 
net program cost shall not exceed 50%, 
unless the eligible entity proposes to 
cover a distressed area. If the eligible 
entity proposes to cover a distressed 
area, the DoD share may be increased to 
an amount not to exceed 75%. In no 
event shall DoD’s share of net program 
cost exceed $150,000 for programs 
providing less than statewide coverage 
or $300,000 for programs providing 
statewide coverage. 

b. For the American Indian program, 
DoD’s share of net program cost shall 
not exceed 75% or $150,000, whichever 
is less, for programs providing services 
on reservations within one Bureau of 
Indian Affairs (BIA) service area. For 
programs providing services to 100% of 
the reservations located within one BIA 
service area and at least 50% of the 
reservations located within another BIA 


service area (multi-area coverage), DoD’s 
share of net program cost shall not 
exceed 75% or $300,000, whichever is 
less. 

c. No funds available to DoD may be 


-provided by grant or contract to any 


institution of higher education that has 
a policy of denying, or which effectively 
prevents, the Secretary of Defense from 
obtaining for military recruiting 
purposes— 

1. entry to campuses or access to 
students (individuals who are 17 years 
of age or older) on campuses; or 

2. access to directory information 
pertaining to students. 

The purpose of the proposed revised 
procedure is to make available to all 
eligible entities the prerequisites, 
policies and procedures that will govern 
the award of cooperative agreements by 
DLA. Also, this procedure establishes 
the guidelines that will govern the 
administration of cooperative 
agreements. 

Although this procedure will affect all 
eligible entities desiring to enter into a 
DLA awarded cooperative agreement, 
DLA has determined that this procedure 
does not involve a substantial issue of 
fact or law, and that it is unlikely to 
have a substantial or major impact on 
the Nation’s economy or large numbers 
of individuals or businesses. This 
determination is based on the fact that 
the proposed cooperative agreement _ 
procedure implements policies already 
published by the Office of Management 
and Budget (OMB) pursuant to Title 31, 
USC, Chapter 63, Using Procurement 
Contracts and Grants and Cooperative 
Agreements. In addition, DLA 
cooperative agreements will be entered 
into pursuant to the authorities and 
restrictions contained in the annual DoD 
Authorization and Appropriation Acts. 
Therefore, public hearings were not 
conducted. 


II. Other Information 


The language contained in the current 
cooperative agreement procedure 
limited the period of coverage to the FY 
94 Program in that it addressed the FY 
94 Authorization Act requirements in 
specific terms, including the exact 
dollar amounts of funding applicable to 
the Program. This proposed revision to 
the procedure will provide general 
guidance for cooperative agreements 
entered into by the DLA and will 
become a permanent document for the 
duration of the FY 95 Program. 

Comments are invited on the 
procedure. Comments should be 
submitted to DLA, Office of Small and 
Disadvantaged Business Utilization, 
ATTN: AQAU, Cameron Station, 
Alexandria, VA 22304-6100. Comments 
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received after 31 January 1995 may not 
be considered in formulating revisions 
to the Procedure. 


III. Proposed Revision to DLA 
Procedure—Cooperative Agreements 


3-1 Policy 


A. Proposals for cooperative 
agreements are obtained through the 
issuance of a DLA solicitation for 
cooperative agreement proposals 
(hereafter referred to as a SCAP). The 
contents of this procedure shall be 
incorporated, in whole or in part, into 
the SCAP to establish administrative 
requirements to execute and administer 
DLA awarded cooperative agreements. 
The SCAP may include additional 
administrative requirements that are not 
included herein. 

B. The SCAP is issued by the PTA 
Cooperative Agreement Program 
Manager (hereafter referred to as 
Program Manager) of the DLA Office of 
Small and Disadvantaged Business 
Utilization. The Program Manager will 
respond to any SCAP questions that ° 
may arise. 

C. Only one proposal will be accepted 
from a single eligible entity. An entity 
that submits more than one proposal, or 
is listed as a subagreement applicant in 
another entity’s proposal will not be 
considered for an award. 

D. Proposals will not be accepted 
from applicants that apply as coequal 
partners or joint ventures. Only one 
organization can take the lead and 
primary responsibility for the proposed 
program. In other words, only one 
eligible entity can submit a proposal. 

E. Proposals will not be accepted from 
applicants who propose to provide less 
than county or equivalent (i.e., parish, 
borough} coverage. For example, if an 
applicant proposes to service any part of 
a country or equivalent, the applicant 
must service the entire county or 
equivalent. 

F. Cooperative agreements will be 
awarded on a competitive basis 
consistent with the SCAP. It is DLA’s 
policy to encourage fair and open 
competition when awarding cooperative 
agreements. 

G. Letters of support and 
recommendation from Members of 
Congress are not necessary and will not 
be considered in the evaluation and 
selection of proposals to receive 
cooperative agreement awards. 

H. The SCAP shall be given the 
_ widest practical dissemination. It will 
be made available to all known eligible 
entities and to those that request copies 
after its issuance. All eligible entities 
interested in submitting a proposal 
under the SCAP will be invited to 


participate in a preproposal conference. 
Preproposal conferences will be held at 
the locations designated in the SCAP, 
approximately 30 calendar days prior to 
the SCAP’s closing date. 

I. The SCAP shall not be considered 
to be an offer made by DoD. It will not 
obligate DoD to make any awards under 
this Program. 

J. If selected for an award, the 
applicant is bound to perform the 
services described in its proposal when 
the proposal is incorporated into the 
cooperative agreement award document. 

K. DoD is not responsible for any 
monies expended or expenses incurred 
by applicants prior to the award of a 
cost-sharing cooperative agreement. 
However, actual travel expenses 
incurred by FY 95 award recipients to 
participate in a FY 95 preproposal and/ 
or postaward conference may be 
reimbursed under the FY 95 cooperative 
agreement award subject to the 
provisions of the applicable cost 
principles. 

L. The award of a cooperative 
agreement under this Program shall not, 
in any way, obligate DoD to enter into 
a contract or give preference for the 
award of a contract to a business or firm 
which is or becomes a client of a DLA 
cooperative agreement recipient. 

M. Cooperative agreement recipients 
must give special emphasis to assisting 
small disadvantaged business (SDB) 
firms that participate or aspire to . 
participate in DoD prime and 
subcontracting opportunities. A 
concerted effort must be made by 
recipients to identify SDB firms and 
provide them with marketing and 
technical assistance, particularly where 
such firms are referred for assistance by 
a DoD component, other Federal 
agencies, and state and/or local 
governments. 

N. Award recipients are not required 
to obtain or retain private, profit and/or 
nonprofit consultants te support the 
Program. Any subcontract costs being 
proposed for consulting services shall 
not exceed 10% of total program cost for 
the general program or 25% of total 
program cost under the American 
Indian program. Proposals containing 
subcontracting costs for consultant 
services in excess of 10% of total 
program cost for the general program 
and 25% of total program cost for the 
American Indian program, will be 
rejected. 

_O. Reasonable quantities of 
government publications, such as 
“Selling to the Military,” may be 
furnished to award recipients at no cost, 
subject to availability. All requests for 
such publications must be submitted to 


the cognizant Deputy for Small 
Business. 


P. Each cooperative agreement 
recipient’s area of performance will be 
limited to the county(ies) or equivalent 
specified in its cooperative agreement 
award. Recipients may voluntarily 
service clients outside their area of 
performance provided that the-client’s 
location is not being serviced by another 
PTA recipient. For the American Indian 
program, the recipient's area of 
performance will be limited to the 
reservation(s) specified in its 
cooperative agreement. 

Q. For the American Indian program, 
if a tribal organization is to perform 
services benefiting other Indian tribe(s), 
written approval must be obtained by 
the eligible entity from each Indian tribe 
it plans to service. Approval will consist 
of a written statement (signed by a 
responsible official authorized to legally 
bind the Indian tribe it plans to service) 
indicating that the Indian tribe approves 
and agrees to accept the services to be 
— by the tribal organization. 

R. Cooperative agreement awards 
shall not be made to entities listed in 
the General Services Administration’s 
(GSA) “Lists of Parties Excluded from 
Federal Procurement or 
Nonprocurement Programs.” 
Cooperative agreements will not be 
awarded to entities who employ any 
person listed in GSA’s “Lists of Parties 
Excluded from Federal Procurement or 
Nonprocurement Programs.” 

S. Proposals submitted in response to 
the SCAP shall cover.a 12-month 
period. A proposal that covers less than 
12 months will not be evaluated or 
otherwise considered for an award. 

T. To be considered during the 
evaluation process, part-time PTA 
program employees must be employed 
by the PTA program a minimum of three 
calendar months per year. Time 
employed may be performed 
continuously or incrementally during 
the 12-month period 

U. Cooperative agreement recipients 
shall not purchase non-expendable 
tangible personal property with a 
delivery date later than 270 days after 
the beginning of the cooperative 
agreement’s effective period. Cost of 
non-expendable tangible personal 
property delivered 271 days or later 
after the beginning of the cooperative 
agreement’s effective period will be 
disallowed. 

V. Cooperative agreement recipients 
will be authorized to use GSA’s 
subscription schedules. Usage will be 
limited to subscription services only. 

W. Cooperative agreement recipients 
are required to provide information to 
their clients relating to the objectives of 
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the Government’s Electronic Commerce/ 3-3 Definitions 


Electronic Data Interchange initiatives 
which are as follow: 

1. Exchange procurement information 
such as solicitations, offers, contracts, 
purchase orders, invoices, payments, 
and other contractual documents 
electronically between the private sector 
and the Federal government to the 
maximum practicable extent; 


2. Provide businesses, including 
small, small disadvantaged, and 
women-owned businesses with greater 
access to Federal procurement 
opportunities; 

3. Ensure that potential suppliers are 
provided simplified access to the 
Federal government’s electronic 
commerce system; 

4. Employ nationally and 
internationally recognized data formats 
that serve to broaden and ease the 
electronic interchange of data. (These 
formats are the ANSI ASC X-12 and 
UNEDIFACT formats). 

5. Use agency and industry systems 
and networks to enable the Government 
and potential suppliers to exchange 
information and access Federal 
procurement data. 

X. The recipient may add funds to its 
program after all program funds are 
properly expended and before 
expiration of the cooperative 
agreement’s effective period. In the 
event funds are added to the program, 
the reimbursable ratio will not be 
affected and the funds will not require 
allocation by object class category. 
However, total funds expended during 
the effective period must be reported on 
the DLA Form 1806, PTA Cooperative 
Agreement Performance Report. The 
expenditure of additional funds shall be 
made in accordance with the applicable 
cost principles. 

Y. If the applicant charges or plans to 
charge a fee or service charge for PTA 
given to clients, or receives any other 
income as a result of operating the PTA 
program, the amount of such 
reimbursement must be added to total 
program cost. 


3-2 Scope 


This procedure implements Title 10, 
USC, Chapter 142, as amended, and 
establishes procedure and guidelines for 
the award and administration of cost- 
sharing cooperative agreements entered 
into between DLA and eligible-entities. 
Under these agreements, financial 
assistance provided by DoD to 
recipients will cover the DoD share of 
the cost of establishing new and/or 
maintaining existing PTA programs 
which furnish PTA to business entities. 


The following definitions apply for 
the purpose of this procedure. 

A. Act. The enabling legislation that 
authorizes the establishment and 
continuation of the PTA Cooperative 
Agreement Program each fiscal year. 

B. Administrative Grants Officer 
(AGO). An official with the authority to 
administer grants or cooperative 
agreements consistent with the 
authority delegated by the Grants 
Officer. 

C. Agency. A field office, of one of the 
twelve service areas, as published by the 
Bureau of Indian Affairs (BIA), US 
Department of the Interior. 

’D. American National Standards 
Institute (ANSI) Standard. A document 
published by ANSI that has been 
approved through the consensus process 
of public announcement and review. 
Each of these standards must have been 
developed by an ANSI committee and 
must be revisited by that committee 
within five years for update. 

E. Cash contributions. The recipient’s 
cash outlay, including the outlay of 


‘money contributed to the recipient by 


third parties. 

F. Civil jurisdiction. All cities with a 
population of at least 25,000 and all 
counties. Townships of 25,000 or more 
population are also considered as civil 
jurisdictions in four States (Michigan, 
New Jersey, New York, and 
Pennsylvania). In Connecticut, 
Massachusetts, Puerto Rico and Rhode 
Island where counties have very limited 
or no government functions, the 
classifications are done for individual 
towns. 

G. Client. A recognized business 
entity, including a corporation, 
partnership, or sole proprietorship, 
organized for profit or nonprofit, which 


is small or other than small, that has the - 


potential or is seeking to market its 
goods and/or services as a prime or 
subcontractor to DoD, other Federal 
agency(ies), state and/or local 
government(s). For the American Indian 
program, the client must be located on 
a reservation. 

H. Consultant services. Marketing and 
technical assistance obtained from 
private nonprofit and/or profit making 
individuals, organizations or otherwise 
qualified business entities to augment 
the capabilities of the PTA center. 

I. Cooperative agreement. A binding 
legal instrument reflecting a 
relationship between DLA and the 
recipient of a cooperative agreement 
when the principal purpose of the 
relationship is to transfer a thing of 
value to the recipient to carry out a 
public purpose of support or 


stimulation authorized by a law of the 
United States instead of acquiring 
property or services for the direct 
benefit or use of the US Government. 
Substantial involvement is expected 
between DLA and the recipient when 
carrying out the activity contemplated 
in the agreement. 

J. Cooperative agreement offer/ 
application/proposal. An applicant’s 
response to the SCAP describing its 
planned PTA program. 

K. Cooperative agreement award 
recipient. An organization receiving 
financial assistance directly from DLA 
to carry out a PTA program. Awards 
will only be made to legal entities 
recognized under the laws in the State 
in which the entity is organized. 

L. Cost-matching or sharing. The 
portion of project or program costs not 
borne by the Federal Government. 

M. Counseling session. A documented 
counseling session (telephone call, 
correspondence or personal discussion) 
held with a business firm/client, where 
professional guidance is provided to 
assist the client in marketing its goods 
and/or services to DoD, other Federal 
agencies, and state and local 
governments. This includes, but is not 
limited to, providing advice and 
assistance such as: 

1. Assisting business firms by 
providing marketing and technical 
assistance in selling their goods and/or 
services to DoD, other Federal agencies, 
and state and local governments; 

2. Assisting with understanding 
specifications; 

3. Preparing applicants to be placed 
on solicitation mailing lists; 

4. Preparing offers; 

5. Providing postaward assistance in 
areas such as production, quality system 
requirements, finance, engineering, 
transportation and packaging; and 

6. Providing information to business 
firms/clients on the DoD Mentor-Protege 
Pilot Program; Defense Conversion, 
Reinvestment and Transition Assistance 
Act of 1992; The Metric Conversion Act; 
Electronic Commerce/Electronic Data 
Interchange (EC/EDJ); and Total Quality 
Management (TQM). 

The distribution of publications, 
specifications, bid matches or simply 
referring business firms/clients to 
another source for advice or assistance 
is not a counseling session. 

N. Direct cost. Any cost that can be 
identified specifically with a particular 
final cost objective. No final cost 
objective shall have allocated to it as a 
direct cost any cost if other costs 
incurred for the same purpose, in like 
circumstances, have been included in 
any indirect cost pool to be allocated to 
that or any other final cost objective. 
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O. Distressed area. The geographical 
area to be serviced by an eligible entity 
in providing PTA to business firms 
physically located within an area that: 

1. Has a per capita income of 80% or 
less of that State’s average; 

2. Has an unemployment rate that is 
one percent greater than the national 
average for the most recent 24-month 
period in which statistics are available; 
or 

3. Is a “reservation” which includes 
Indian reservations, public domain 
Indian allotments, former Indian 
reservations in Oklahoma, and land 
held by incorporated Native groups, 
regional corporations, ‘and village 
corporations under the provisions of the 
Alaska Native Claims Settlement Act. 

P. Duplicate coverage. A situation 
caused by two or more applicants 
offering to provide marketing and 
technical assistance to clients located 
within the same county(ies) or 
equivalent. 

Q. Electronic Commerce (EC). The 
conduct of administration, finance, 
logistics, procurement and 
transportation between the Government 
and private industry using an integrated 
automated information environment to 
interchange business transactions. 

R. Electronic Data Interchange (EDI): 
The computer-to-computer electronic 
transfer of business transaction 
information in a public standard 
formatted messages through use of a 
value added network (VAN). 

S. Eligible entities. Organizations 
qualifying to submit a proposal as 
follows: 

1. General program: 

a. State government. Any of the 
several states of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, any 
territory or possession of the United 
States, or any agency or instrumentality- 
of a State, exclusive of local 
governments. The term does not include 
any public and Indian housing agency 
under the US Housing Act of 1937. 

b. Local government. A county, 
municipality, city, town, township, 
local public authority (including any 
public and Indian Housing agency 
under the US Housing Act of 1937), 
school district, special district, 
intrastate district, council of 
governments (whether or not 
incorporated as a nonprofit corporation 
under State law), any other regional or 
interstate government entity (such as 
regional planning agencies), or any 
agency or instrumentality of a local 
government. The term does not include 
institutions of higher education and 
hospitals. 


c. Private, nonprofit organizations. A 
business entity organized and operated 
exclusively for charitable, scientific, or 
educational purposes, of which no part 
of the earnings inure to the benefit of 
any private shareholder or individual, of 
which no substantial part of the 
activities is carrying on propaganda or 
otherwise attempting to influence 
legislation or participating in any 
political campaign on behalf of any 
candidate for public office, and which 
are exempt from Federal income 
taxation under section 501 of the 
Internal Revenue Code. 

2. American Indian Program: 

a. Indian Economic enterprise. Any 
Indian-owned (as defined by the 
Secretary of the Interior) commercial, 
industrial, or business activity 
established or organized, whether or not 
such economic enterprise is organized 
for profit or nonprofit purposes: 
Provided, That such Indian ownership 
shall constitute not less than 51 per 
centum of the enterprise. 

b. Tribal organization. The recognized 
governing body of any Indian tribe; any 
legally established organization of 
Indians which is controlled, sanctioned, 
or chartered by such governing body, or 
which is democratically elected by the 
adult members of the Indian community 
to be served by such organization and 
which includes the maximum 
participation of Indians in all phases of 
its activities: Provided, That in any case 
where a cooperative agreement is made 
to an organization to perform services 
benefiting more than one Indian tribe, 
the approval of each such Indian tribe 
shall be a prerequisite to the letting or 
making of such cooperative agreement. 

T. Existing program. Any PTA 
program that had a cooperative 
agreement with DLA for any two years 
subsequent to FY 88. 

U. Federal funds authorized. The total 
amount of Federal funds obligated by 
the Federal government for use by the 
recipient. 

V. Follow-up counseling session. A 
counseling session held with a client 
subsequent to the initial counseling 
session. 

W. Grants officer. An official with the 
authority to enter into, administer, and/ 
or terminate grants or cooperative 
agreements. 

X. Indian. Any person who is a 
member of any Indian tribe, band, 
group, pueblo, or community which is 
recognized by the Federal Government 
as eligible for services from the BIA and 
any ‘‘Native” as defined in the Alaska 
Native Claims Settlement Act [43 U.S.C. 
1601 et seq.]. 

Y. Indian organization. The 
recognized governing body of any 


Indian tribe; any legally established 
organization of Indians which is 
controlled, sanctioned, or chartered by 
such governing body, or which is 
democratically elected by the adult 
members of the Indian community to be 
served by such organization and which 
includes the maximum participation of 
Indians in all phases of its activities. 

Z. Indian tribe. Any Indian tribe, 
band, group, pueblo, or community, 
including Native villages and Native 
groups (including corporations 
organized by Kenai, Sitka, and Kodiak) 
as defined in the Alaska Native Claims 
Settlement Act [43 USC Section 1601 et 
seq.], which is recognized by the 
Federal Government as eligible for 
services from the Bureau of Indian 
Affairs. 

AA. Indirect cost. Any cost not 
directly identified with a single final 
cost objective, but identified with two or 
more final cost objectives or an 
intermediate cost objective. An indirect 
cost is not subject to treatment as a 
direct cost. 

AB. Initial counseling session. The 
first counseling session held with a 
business firm. The initial counseling 
session may determine that the business 
firm has no potential to do business 
with a government agency. 

AC. In-kind contributions/donations. 
The value of noncash contributions 
provided by the eligible entity and non- 
Federal parties to the PTA Program. 
Only when authorized by Federal 
legislation may property or services 
purchased with Federal funds be 
considered as in-kind contributions/ 
donations. In-kind contributions/ 
donations may be in the form of charges 
for real property and nonexpendable 
personal property and the value of 
goods and services directly benefiting 
and specifically identifiable to the 
project or program. 

AD. Integrated automated information 
environment. Computer-to-computer 
exchange of public standard formatted 
messages through use of a VAN. 

AE. Multi-area coverage. A PTA 
program that proposes to service 100% 
of the reservations located within one 
BIA service area and at least 50% of the 
reservations located within another BIA 
service area. 

AF. Net program cost. The total 
program cost (includng all authorized 
sources) less any program income and/ 
or other Federal funds not authorized to 
be shared. 

AG. Networking. A method of 
providing assistance throughout the area 
to be serviced. Examples include: 

1. Locating assistance offices in area 
of industrial concentration; 
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2. Establishing data links with other 
organizations; and 

3. Creating data exchanges. 

AH. New start. An eligible entity that 
is not an existing pro: : 

AI. Other Federal funds. Federal 
funds provided by Federal agency(ies) 
other than the DoD PTA Cooperative 
Agreement Program. When authorized 
by statute, Federal funds received from 
other sources, including grants, may be 
used as cost-sharing and/or matching 
contributions. 

AJ. Outlays/expenditures. Represent 
charges made to the PTA program. They 
may be reported on a cash or accrual 
basis. 

1. Cash basis. For reports prepared on 
a cash basis, outlays are the sum of: 

a. Cash disbursements for direct 
charges for goods and services; 

b. The amount of indirect expense 
charged; 

c. The value of in-kind contributions/ 
donations applied; and 

d. The amount of cash advances and 
payments made to subrecipients. 

2. Accrual basis. For reports prepared 
on an accrual basis, outlays are the sum 
of: 

a. Cash disbursements for direct 
charges for goods and services; 

b. The amount of indirect expense 
incurred; 

c. The value of in-kind contributions/ 
donations applied: 

d. The net increase (or decrease) in 
the amounts owed by the recipient for 
goods and other property received, for 
services performed by employees, 
contractors, subrecipients and other 
payees; and 

e. Other amounts becoming owed 
under programs for which no current 
services or performance are required. 

AK. Per capita income. The estimated 
average amount per person of total 
money income received during a 
calendar year for all persons residing in 
a given political jurisdiction as 
published by the US Department of 
Commerce, Bureau of the Census. 

AL. Prior approval. A written 
approval by the GO/AGO evidencing 
prior consent. 

AM. Procurement Technical 
Assistance (PTA) Cooperative 
Agreement Program. A program 
organized to generate employment and 
improve the general economy of a 
locality by assisting business firms in 
obtaining and performing under 
Federal, state and local government 
contracts. 

AN. Program income. The gross 
income received by the recipient or 
subrecipient from cooperative 
agreement supported activities. Program 
income includes fees from services 


performed, or from the use or rental of 
property acquired with cooperative 
agreement funds. Except as otherwise 
provided in statute or regulations of the 
Federal agency, program income does 
not include interest earned on advances 


‘of grant or subgrant funds, or rebates, 


credits, discounts, refunds, etc., or 
interest earned on any of them. 

AO. Public Standard Format. A data 
exchange format which includes the 
ANSI format ASC X-12 and/or the 
United Nations Electronic Data 
Interchange for Administration, 
Commerce and Transport 
(UNEDIFACT), 

AP. Reservation. Includes Indian 
reservations, public domain Indian 
allotments, former Indian reservations 
in Oklahoma, and land held by 
incorporated Native groups, regional 
corporations, and village corporations 
under the provisions of the Alaska 
Native Claims Settlement Act [43 
U.S.C.A., Section 1601 et seq.]. 

AQ. Service area. Any one of twelve 
area offices, as published by the US 
Department of the Interior, BIA, to 
include: Aberdeen, Albuquerque, 
Anardako, Billings, Eastern, Juneau, 
Minneapolis, Muskogee, Navajo, 
Phoenix, Portland and Sacramento. 

AR. Small business (SB). As used in 
this solicitation, a business, including 
its affiliates, that is independently 
owned and operated, not dominant in 
the field of operation in which it is 
bidding on Government contracts, and 
qualified as SB under the criteria and 
size standards in 13 CFR 121. 

AS. Small disadvantaged business 
(SDB). As used in this sclicitation, a SB 
concern that is at least 51 percent 
unconditionally owned by one or more 
individuals who are both socially and 
economically disadvantaged, or a 
publicly owned business that has at 
least 51 percent of its stock 
unconditionally disadvantaged 
individuals and that has its management 
and daily business controlled by one or 
more such individuals. This term also 
means a SB concern that is at least 51 
percent unconditionally owned by an 
economically disadvantaged Indian 
tribe or Native Hawaiian organization, 
or publicly owned business that has at 
least 51 percent of its stock 
unconditionally owned by one of these 
entities, that has its management and 
daily business controlled by members of 
an economically disadvantaged Indian 
tribe or Native Hawaiian organization 
and that meets the requirements of 13 
CFR 124. 

AT. Solicitation for cooperative 
agreement proposals (SCAP). A 
document issued by DLA containing 
provisions and evaluation factors 


applicable to all applicants which apply 
for a PTA cooperative agreement. 

AU. Statewide coverage. A PTA 
program which proposes to service at 
least 50% of a State’s counties or 
equivalent and 75% of the State’s labor 
force. 

AV. Subrecipient. The legal entity to 
which a written subagreement is 
awarded and which is accountable to 
the recipient of the cooperative 
agreement for the use of the PTA 
program funds for providing PTA to 
business firms/clients. 

AW. Third party in-kind 
contributions. The value of non-cash 
contributions provided by non-Federal 
third parties. Third party in-kind 
contributions may be in the form of real 
property, equipment, supplies and other 
expendable property, and the value of 
goods and services directly benefiting 
and specifically identifiable to the 
project or program. 

AX. Total program cost. All allowable 
costs as set forth in OMB Circular A-21, 
A-87, and A-122, as applicable. 

AY. Total program outlays. All the 
charges made to the PTA program. . 
These charges include cash 
disbursements for direct charges for 
goods and services, the amount of 
indirect expense charged, the value of 
in-kind contributions/donations 
applied, and the net increase (or 
decrease) in the amounts owed by the 
recipient for goods and other property 
received for services performed by 
employees, contractors and other 
payees, and other amounts becoming 
owed under programs for which no 
current services or performances are 
required. 

AZ. Total quality management (TQM). 
Total quality is a philosophy of 
management which harnesses the 
creativity of all employees (management 
and non-management), in a structured 
approach to continuously improving the 
processes by which products or services 
are produced to meet customer ‘ 
requirements and expectations. It is an 
integrated system of management with 
recognizable components which: 
acknowledges that the customer defines 
quality in products or services; focuses 
all of the efforts of the enterprise on 
understanding and meeting or 
exceeding customer needs; employs 
proven tools and techniques to map and 
measure processes so that variations can 
be reduced, defects can be prevented, 
and problems can be solved; and 
involves and values everyone. 

A1. Unliquidated obligations. For 
financial reports prepared on a cash 
basis, unliquidated obligations are the 
amount of obligations incurred by the 
recipient that have not been paid. For 
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reports prepared on an accrual basis, 
they are the amount of obligations 
incurred by the recipient for which an 
outlay has not been recorded. 

A2. Unobligated balance. The portion 
of the funds authorized by DLA that has 
not been obligated by the recipient. This 
amount is determined by deducting the 
cumulative obligations from the 
cumulative funds authorized. 

A3. Value added network (VAN). A 
commercial telecommunications service 
provider which passes electronic ~ 
commerce traffic between a government 
entity and a commercial, private sector 
vendor. 

A4. Woman-owned small business 
(WOB). As used in this solicitation, a SB 
that is at least 51 percent owned by a 
woman or women who are US citizens 
and who also control and operate the 
business. 

A5. Workshop for the blind/nonprofit 
organization employing the severely 
disabled. A qualified, nonprofit agency 
for the blind or organization employing 
the severely disabled which produces a 
commodity for, or provides a service to, 
the Government. As used in this SCAP, 
these agencies/organizations may be 
treated as SBs. 


3-4 Program Purpose and 
Requirements 


A. The purpose of the PTA 
Cooperative Agreement Program is to 
generate employment and improve the 
general economy of a locality by 
assisting business firms in obtaining and 
performing under Federal, state and 
local government contracts. 

B. Each PTA program must meet these 
minimum requirements: 

1. Program Requirements. 

a. Have the resources necessary to 
implement proposed program. 

b. Assist business firms with 
increasing the number of prime and 
subcontract awards received. 

c. Assist business firms by providing 
marketing and technical assistance in 
selling their goods and services to DoD, 
other Federal agencies, and state and 
local governments. 

d. Provide business firms with 
information on the DoD Mentor-Protege 
Pilot Program; Defense Conversion, 
Reinvestment and Transition Assistance 
Act of 1992; The Metric Conversion Act; 
EC/EDI; and TQM. 

e. PTA program manager must be 
employed by the PTA center on a full- 
time basis and salary must be charged 
to the PTA Cooperative Agreement 
Program. 

f. Cooperative agreement recipients 
will have, on file, policies and 
procedures applicable to the PTA 


center’s management control and 
financial control systems. 

g. Resumes (for filled positions) and 
qualification standards (for vacant 
positions) must be on file, and available 
for review and verification during on- 
site performance surveillance reviews. 

2. Service Requirements. 

a. Procurement Outreach Program. 
The plan, procedures and resources for 
making the business community aware 
of the PTA Cooperative Agreement 
Program, what assistance it offers, and 
the criteria for a business firm to 
become a client. 

b. Personnel. Individuals who are 
qualified to counsel and advise business 
firms/clients regarding PTA Cooperative 
Agreement Program requirements as 
they apply to both prime and 
subcontracts. Personnel qualifications 
should relate to the program being 
offered by the applicant. Some areas of 
consideration are: 

(1) Procurement policies and 
procedures; 

(2) Marketing techniques and 
strategies; 

(3) Pricing policies and procedures; 

(4) Preaward procedures; 

(5) Postaward contract administration; 

(6) Quality assurance; 

(7) Production and manufacturing; 
~ (8) Financing; 

(9) Subcontracting; 

(10) Bid and proposal preparation; 

(11) EC/EDI; 

(12) DoD Mentor-Protege Pilot 
Program; 

(13) Defense Conversion, 
Reinvestment and Transition Assistance 
Act of 1992; 

(14) The Metric Conversion Act; 

(15) TQM; and 

(16) Specialized acquisition 
requirements for such areas as 
construction, research and 
development, and data processing. 

c. Counseling Program. The plan, 
procedures, and resources for 
counseling potential or existing clients 
in marketing their goods and/or services 
to DoD, other Federal agencies, and state 
and local governments; the publications 
to be used in such efforts; the 
information to be provided to clients 
during counseling sessions; and the 
procedures for documenting counseling 
efforts. 

d. Marketing Opportunity Program. 
The plan, procedures and resources for 
identifying sources and opportunities 
for clients to market their goods and/or 
services to DoD, other-Federal agencies, 
and state and local governments. 

e. Client Information Program. The 
plan, procedures and resources for 
educating clients concerning each of the 
following: DoD Mentor-Protege Pilot 


Program; Defense Conversion, 
Reinvestment and Transition Assistance 
Act of 1992; The Metric Conversion Act; 
and TQM. 

f. EC/EDI Program. The plan, 
procedures and resources. for educating 
clients concerning the Government’s 
EC/EDI initiatives which include using 
VAN computer-to-computer exchange of* 
routine business information, such as: 
solicitations, offers, contracts, purchase 
orders, invoices, payments, and other 
contractual documents, electronically 
exchanged between the private sector 
and the Federal Government to the 
maximum extent practicable, using 
ANSI ASC X-12 Standards. 

g- Postaward Assistance Program. The 
plan, procedures and resources for 
educating clients concerning contract 
postaward functions, such as: 
production, quality systems, finance, 
transportation, packaging, 
subcontracting, etc. 

h. Contract Award Verification and 
Client Satisfaction Program. 

(1) Contract Award Verification. The 
plan, procedures and resources for 
collecting, documenting and reporting 
prime and subcontract awards received 
by clients due to assistance provided by 
the award recipient. The recipient must 
be capable of segregating data by origin 
of the award (DoD, other Federal 
agency, and state or local governments) 
and type and socio-economic status of 
the business receiving the award (SB, 
SDB, WOB, OTSB). In addition, award 
recipients are required to have on file 
for their clients for each reported award, 
the following: 

(a) The number of dollar value for 
prime and subcontract awards received 
by clients; 

(b) A signed statement from the client 
confirming that the prime and/or 
subcontract award was obtained as a 
result of the assistance provided by the 
PTA center; and 

(c) A means of validating the data. 

(2) Client Satisfaction. The plan and 
procedures for documenting award 
recipient’s client satisfaction with the 
assistance provided. As a minimum, 
award recipients are required to have on 
file an annual client satisfaction survey 
for each client serviced. 


3-5 Procedures 


A. The SCAP and evaluation criteria 
are developed and prepared by the 
Programe Manager. The SCAP and 
evaluation criteria are approved by the 
Headquarters (HQ) DLA PTA 
Cooperative Agreement Program Policy 
Committee (hereafter referred to as 
Policy Committee). The Policy 
Committee is comprised of 
representatives from the HQ DLA 
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Directorates of Acquisition (Offices of 
Small and Disadvantaged Business 
Utilization, Contract Management and 
Procurement), Corporate Administration 
(Office of Congressional Affairs), 
Comptroller, and General Counsel (non- 
voting member). 

B. The Policy Committee is the final 
administrative appeal authority for 
disputes and “sanag-2 

C. Grants Officer (GO) as used herein 
refers to the GO assigned to HQ DLA 
Office of Small and Disadvantaged 
Business Utilization. 

D. Proposals and revisions received 
after the deadline for receipt of 
proposals, as specified in the SCAP, will 
not be evaluated unless evidence is 
provided by the applicant. Acceptable 
evidence to support an otherwise late 
proposal or revision received after the 
closing time and date shall consist of: 

1. An original U.S. Post Office receipt 
for registered or certified mail showing 
date of mailing not later than five 

‘calendar days before the date specified 
for receipt of proposals and revisions; or 

2. When sent by U.S. Postal Service 
Express Mail Next Day Service—Post 
Office to Addressee, the date entered by 
the Post Office receiving clerk on the 
“Express Mail Next Day Service—Post 
Office to Addressee” label and the 
postmark on the envelope or wrapper 
and on the original receipt from the U.S. 
Postal Service. The postmark date must 
be two working days prior to the date 
specified for receipt of proposals. The 
term working days excludes weekends 
and Federal holidays. Applicants 
should request the postal clerk to place 
a legible hand cancellation “‘bull’s-eye” 
postmark on both the receipt and 
envelope or wrapper. 

3. If the proposal or revision is hand 
delivered, the specific time and delivery 
date shall be supported by a receipt 
given by the GO or designated 
representative. 

E. The evaluation of proposals and 
selection of award recipients resulting 
from responsés to the SCAP shall be 
conducted as detailed below: 

1. Initial review. The GO will review 
each proposal received to determine if 
the proposal: (i) offers at least a county 
or equivalent; (ii) contains sufficient 
technical, cost, and other information to 
permit evaluation; (iii) has been signed 
by a responsible official authorized to 
bind the eligible entity; and (iv) meets 
the requirements of the SCAP. Ifthe 
proposal is removed from further 
consideration for an award by the GO, . 
the applicant will be promptly notified 
of the reason for removal. The 
applicant’s proposal will be retained 
with other unsuccessful proposals by 
the GO. 


a. Proposal classification. The GO will 
review and verify the accuracy of the 
applicant’s program status stated in item 
8, “Type of Application” of the 
Standard Form (SF) 424. If the GO 
considers the type of application 
misclassified, the matter will be 
reviewed with the applicant. If the 
applicant and the GO cannot agree, the 
GO will determine the proper program 
categorization based upon the 
information contained in the applicant’s 
proposal at the time the solicitation 
closed. The GO’s decision regarding the 
program’s classification is final. 

b. Minor informalities and mistakes. 
The GO shall provide an applicant the 
opportunity to cure any deficiency 
resulting from a minor informality or 
irregularity contained in the offer or 
waive the deficiency, whichever is to 
the advantage of the Government. A 
minor informality or irregularity is one 
that is merely a matter of form and not 
of substance. It also pertains to some 
immaterial defect in an offer or variation 
of an offer from the exact requirements 
of the solicitation that can be corrected 
or waived without being prejudicial to 
other applicants. The defect or variation 
is immaterial when the effect on 
program quality is negligible when 
contrasted with the program’s total cost. 
Two examples of minor informalities 
include the failure of the applicant to: 
(i) return the required number of copies 
of its proposal; and (ii) execute the 
certifications required by the SCAP 
clauses. The GO shall provide an 
applicant the opportunity to cure any 
deficiency resulting from a minor 
informality or irregularity contained in 
the offer or waive the deficiency, 
whichever is to the advantage of the 
Government as follows: 

1. In cases of apparent mistakes and 
in cases where the GO has reason to 
believe that a mistake may have been 
made, the GO shall request verification 
from the applicant that the offer ‘should 
read as stated” calling attention to the 
suspected mistake. Any clerical mistake 
apparent in the offer may be corrected 
by the GO. Examples of apparent 
mistakes are: (i) obvious misplacement 
of a decimal point; (ii) incorrect 
transposition of numbers; and (iii) 
obvious mistake in identifying the 
program type (existing versus new start 
program). The GO shall obtain from the 
applicant a written verification of the 
offer intended. 

2. Correction of a mistake by the GO 
shall be effected by attaching the 
verification to the original offer The GO 
shall not make corrections on the 
applicant’s proposal. Corrections shall 
be restated in the cooperative agreement 


award document, if the applicant 
receives an award. 

3. If an applicant request permission 
to correct a mistake, and clear and 
convincing evidence establishes the 
existence of the mistake, the GO may 
make a determination permitting the 
applicant to correct the mistake. 
However, if this correction would result 
in displacing one or more applicants 
that would otherwise rank higher, such 
a determination shall not be made 
unless the existence of the mistake and 
the proposed information actually 
intended are ascertainable substantially 
from the proposal itself. 

c. Notification for proposal removal 
from consideration for an award. The 
GO will notify the applicant by certified 
mail (return receipt requested) if its 
proposal is removed from further 
consideration for an award. 

2. Comprehensive evaluation. 
Proposals which pass the initial review 
are subjected to a comprehensive 
evaluation. The comprehensive 
evaluation is performed by a HQ DLA 
evaluation panel. A member of the HQ 
DLA Directorate of General Counsel will 
provide legal assistance to the 
evaluation panel, as needed. The 
purpose of the comprehensive 
evaluation is to assess the merits of each 
proposal to determine which offer the 
greatest likelihood of achieving the 
stated Program purpose and 
requirements. The evaluation panel will 
conduct its evaluations in accordance 
with stated criteria. Upon completion of 
the review, the evaluation panei will 
submit its results and recommendations 
to the GO. 

3. Duplicate coverage. An applicant’s 
proposal shall not duplicate more than 
25%, on.an individual or cumulative 
basis, any of the counties or equivalent 
(for the general program) or any of the 
reservations (for the Indian program) 
proposed by other applicants. The GO 
will give selection priority to the 
applicant that is assigned the highest 
total points by the evaluation panel 
when the GO determines that two or 
more applicants are proposing to 
provide duplicate coverage. Only one 
statewide program (under the general 
program) will be awarded in a state. 

4. Award. The award 
recommendations are approved by the 
Program Manager and executed by the 
GO. 


3~6 Evaluation Factors 


A. Proposals received as a result of 
the SCAP will be grouped as existing 
and new start programs based on the 
information provided in block 8 of the 
SF 424, or as determi3nd by the GO. 
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B. Each group of proposals will be 
evaluated separately based upon the 
evaluation factors specified for the 
group. 

C. Proposal will be evaluated and 
awards will be made without 
discussions with the applicants (except 
for discussions conducted for correcting 
minor informalities, mistakes and 
clarifications). 

D. Evaluation factors, which may be 
subject to change, for existing and new 
start programs are listed below: 

1. Existing program service 
requirements. 

a. Past performance and effectiveness. 

b. Description. 

(1) Types and qualifications of 
personne]. 

(2) Geographic areas the applicant 
plans to service. 

(3) Estimated number and types of 
clients the applicant plans to service. 

c. Development. 

(1) Procurement Outreach Program. 

(2) Counseling Program. 

(3) Marketing Opportunities Program. 

(4) Client Information Program. 

(5) Electronic Commerce/Electronic 
Data Interchange Program. 

(6) Postaward Assistance Program. 

(7) Contract Award Verification and 
Client Satisfaction Program. 

2. New start program service 
requirements. 

a. Description. 

(1) Types and qualifications of 
personnel. 

(2) Geographic areas the applicant 
planstoservice. 

(3) Estimated number and types of 
clients the applicant plans to service. 

b. Development. 

(1) Procurement Outreach Program. 

(2) Counseling Program. 

(3) Marketing Opportunities Program. 

(4) Client Information Program. 

(5) Electronic Commerce/Electronic 
Data Interchange Program. 

(6) Postaward Assistance Program. 

(7) Contract Award Verification and 
Client Satisfaction Program. 


3-7 DoD Funding 


A. The FY 95 DoD Authorization Act 
authorized a total .of $12 million to 
support the PTA Cooperative Agreement 
Program for FY 95. Of this total, 

. $600,000 is available for the American 
Indian program only. 

B. For the American Indian program, 
proposals will be funded to the extent 
the $600,000 authorized for this 
Program will allow. After selecting the 
highest ranking proposals for award, 
any remaining funds, which may be 
insufficient to fund the total amount of 
Federal funds requested, may be used to 
make additional award(s). Thus, an 


applicant under the American Indian 
program, may be offered the opportunity 
to reduce the amount of Federal funds 
requested to facilitate receiving an 
award. Notwithstanding the reduction 
in the amount of Federal funds 
requested, all other terms and 
conditions of the applicant’s proposal 
must remain unchanged. ~ 


3-8 Cost-sharing Limitations 


A. General program. 

1. The DoD share of net program cost 
shall not exceed 50%, except in a case 
where an eligible entity meets the 
criteria for a distressed area. When the 
prerequisite conditions to qualify as a 
distressed area are met, the DoD share 
may be increased to an amount not to 
exceed 75%. In no event shall the DoD 
share of net program cost exceed 
$150,000 for programs providing less 
than statewide coverage or $300,000 for 
programs providing statewide coverage. 

2. The amount of subcontracting for 
consultant services provided directly to 
cooperative agreement recipients by 
private nonprofit and/or profit making 
individuals, organizations or otherwise 
qualified busienss entities is limited to 
no more than 10% of total program cost. 

B. American Indian program. 

1. The DoD share shall not exceed 
75% of net program cost or $150,000 for 
a program providing service on 
reservations within one BIA service 
area, or $300,000 for a program 
providing multi-area coverage. 

2. The amount of subcontracting for 
consultant services provided directly to 
cooperative agreement recipients by 
private nonprofit and/or profit making 
individuals, organizations or otherwise 
qualified business entities is timited to 
no more than 25% of total program cost. 

C. The type and value of third-party 
in-kind contributions/donations is 
limited to no more than 25% of total 
program cost. 

D. Indirect cost and/or indirect rate 
used in the proposal are subject to 
downward revision only. 


3-9 Cost-sharing Criteria 


A. Cost contributions may be either 
direct or indirect costs, provided such 
costs are otherwise allowable in 
accordance with the cost principles. 
Allowable costs which are absorbed by 
the applicant as its share of costs may 
not be charged directly or indirectly or 
may not have been charged in part or in 
whole to the Federal Government under 
other contracts, agreements, or grants. 

B. Except as provided by Federal 
statute, a cost-sharing or matching 
requirement may not be met by costs 
borne by another Federal grant. 


C. Program income or other Federal 
funds, that are not authorized for use by 
Federal statute, (excluding loan 
guarantee agreements since these do not 
provide for disbursement of Federal 
funds) are not acceptable for use as the 
applicant’s matching funds. Inclusion of 
other Federal funds in the program as 
part of total program cost is subject to 
authorization by Federal statute and the 
terms of the instrument containing such 
funds or written advice obtained from 
the agency awarding the Federal funds. 
Any method used by the eligible entity 
in providing the required funds which 
relies upon Federal funds must be 
disclosed and identified in the eligible 
entity’s proposal. 

D. Neither costs nor the values of 
third party in-kind contributions may 
count towards satisfying a cost-sharing 
or matching requirement of the SCAP if 
they have been or will be counted 
towards satisfying a cost-sharing or 
matching requirement of another 
Federal grant, a Federal procurement 
contract, or any other award of Federal 


‘funds. 


E. Costs and third party in-kind 
contributions satisfying a cost-sharing or 
matching requirement must be verifiable 
from the records of recipients, 
subrecipients, or cost-type contractors. 
These records must show how the value 
placed on third party in-kind 
contributions was derived. To the extent 
feasible, volunteer services must be 
supported by the same methods that the 
organization uses to support the 
allocability of regular personnel costs. 

F. Third party in-kind contributions 
may satisfy a cost-sharing or matching 
requirement only when the payments 
would be allowable costs if the party 
receiving the contributions were to pay 
for them. Some third party in-kind 
contributions are goods and services 
that would have been an indirect cost if 
the recipient, subrecipient or contractor 
had been required to pay for them. Cost- 
sharing or matching credit for such 
contributions may be given only if the 
recipient, subrecipient or contractor has 
established, along with its regular 
indirect cost rate, a special rate for 
allocating to individual projects or 
programs the value of the contributions. 

G. The value placed on third party in- 
kind contributions for cost-sharing or 
matching purposes must conform to the 
requirements of the SCAP. 

H. Where distressed funding (greater 
than 50%) is requested and the civil 
jurisdiction(s) which the applicant 
plans to service is both distressed and 
non-distressed, two budgets must be 
submitted based on the anticipated 
distribution of total program cost 
between these two areas. In addition, 
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the recipient’s accounting system must 
segregate and accumulate costs in each 
of the two budget areas. 

I. Recipients of PTA cooperative 
agreements are required to maintain 
records adequate to reflect the nature 
and extent of their costs and 
expenditures, and to ensure that their 
required cost participation is achieved. 


3-10 Administration 


A. Cooperative agreements with state 
and local governments, nonprofit 
organizations and Indian economic 
enterprises will be assigned to the 
cognizant Defense Contract Management 
Area Operations for administration. 
Cooperative agreements with 
educational institutions will be assigned 
to the Office of Naval Research for 
administration. 

B. The organization having 
cognizance for postaward 
administration will be responsible to 
ensure surveillance reviews are 
conducted. The reviews will include: 

1. management control systems; 

2. financial management control 
systems; 

3. progress being made by the 
recipient in meeting its goals; and 

4. compliance with certifications, 
representatives and other performance 
factors. 

C. For eligible entities covered by 
OMB Circular No. A—102, Grants and 
Cooperative Agreements with State and 
Local Governments, or OMB Circular 
No. A-110, Grants and Agreements with 
Institutions of Higher Education, 
Hospitals and other Non-profit 
Organizations, the administrative 
requirements specified in those 
circulars will apply. 

D. Each state and local entity that 
receives Federal funding is required to 
have audits performed in accordance 
with the requirements of OMB Circular 
A-128. Nonprofit organizations and 
institutions of higher-education are 
required to have audits performed in 
accordance with the requirements of 
OMB Circular A-—133. Indian economic 
enterprises (for profit only) will have 
audits performed in accordance with the 
requirements of OMB Circular A-133. 
Recipients shall have the audit 
organization send a copy of all audit 
reports which pertain to the PTA 
cooperative agreement directly to the 
Office of the Assistant Inspector General 
for Audit, Policy and Oversight, Office 
of the Inspector General, 400 Army-- 
Navy Drive, Room 1076, Arlington, VA 
22202-2884. 

E. The following OMB Circulars will 
be used to determine allowable costs in 
performance of the program: 


1. OMB Circular No. A—21, Cost 
Principles for Educational Institutions; 

2. OMB Circular No. A-87, Cost 
Principles for State and Local 
Governments; and 

3. OMB Circular No. A—122, Cost 
Principles for Nonprofit Organizations. 
This circular will also be used by for- 
profit organizations. 

F. The cognizant Deputy for Small 
Business will be the focal point for the 
Administrative Grants Officer for small 
business issues and for all recipient 
publication and training requests. 


[FR Doc. 94—32047 Filed 12-28-94; 8:45 am] 
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DEPARTMENT OF ENERGY 
Office of Energy Research 


Energy Research Financial Assistance 
Notice 95-12: Global Change 
Assessment Research 


AGENCY: U.S. Department of Energy 
(DOE). 


ACTION: Notice inviting grant 
applications. 





SUMMARY: The Office of Health and 
Environmental Research (OHER) of the 
Office of Energy Research, U.S. 
Department of Energy (DOE) hereby 
announces its interest in receiving 
applications to support research and 
analysis of Global Change Assessment 
Research. This notice follows a notice 
published Décember 9, 1992, in the 
Federal Register (Notice 93-04) for the 
Economics of Global Change Research 
Program. The refocused program has 
expanded since 1992 to include core 
support for integrated assessment 
activities, research on assessment in 
direct support of global change policy, 
and broader issues of sustainable 
development. The research program 
supports the Department’s Global 
Change Research Program, the U.S. 
Global Change Research Program 
(USGCRP), and the Administration’s 
goals to understand and mitigate the rise 
in greenhouse gases. 

DATES: Formal applications submitted in 
response to this notice must be received 
by 4:30 PM, EST, February 23, 1995, to 
permit timely consideration for awards 
in Fiscal Year 1995. 

ADDRESSES: Formal applications 
referencing Program Notice 95—12 
should be forwarded to: U.S. 
Department of Energy, Office of Energy 
Research, Acquisition and Assistance 
Management Division, ER-64 (GTN), 
Washington, D.C. 20585, ATTN: 
Program Notice 95-12. The following 


address must be used when submitting 
applications by U.S. Postal Service 
Express Mail or any commercial mail 
delivery service, or when hand-carried 
by the applicant: U.S. Department of 
Energy, Office of Energy Research, 
Acquisition and Assistance 
Management Division, ER-64, 19901 
Germantown Road, Germantown, MD 
20874. 


FOR FURTHER INFORMATION CONTACT: Dr 
John C. Houghton, Office of Health and 
Environmental Research, Environmental 
Sciences Division, ER—-74 (GTN), U.S. 
Department of Energy, Washington, D.C. 
20585, (301) 903-8288, fax (301) 903- 
7363, or by Internet address, 

john. houghton@mailgw.er.doe.gov 


SUPPLEMENTARY INFORMATION: There are 


two topics that are included in the DOE 
Global Change Assessment Research 


‘((GCAR) Program for FY 1995. 


Approximately 70 percent of the funds 
are expected to be allocated to the first 
topic and 30 percent for topic B. 


The determination of energy policy, 
such as that contained in the 
Department of Energy’s National Energy 
Policy Plan and the President’s Climate 
Change Action Plan, is tied to 
understanding the benefits and costs of 
potential actions with respect to the 
control of greenhouse gases and possible 
climate change. The research described 
in this notice supports the analysis of 
those benefits and costs as well as helps 
in presenting the results of the U.S. 
Global Change Research Program to the 
policy-setting process. 

This research will be judged in part 
on its potential to improve and/or 
support the analytical basis for policy 
development. For instance, research that 
supports integrated assessment, which 
in turn supports the policy process, is 
considered relevant. More broadly 
applicable research will be preferred to 
narrowly focussed research on, for 
example, particular energy technologies, 
or narrowly-defined geographic regions. 
One of the requirements of the 
application is to define the linkage to 
policy questions that the research 
expects to address. Applications that 
involve development of analytical 
models and computer codes will be 
judged in part on the basis of proposed 
tasks to prepare documentation and 
make the models and codes available to 
other groups. 

A background document that 
describes the supplementary 
information in more detail is available 
from Dr. Houghton. For topics A and B, 
applicants are expected to be familiar 
with literature on global climate change 
A representative list of relevant 
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literature is also available from Dr. 
Houghton. 


A. Integrated Assessment of Climate 
Change 

Integrated Assessment (1A) of climate 
change is the analysis of climate change 
from the cause, such as greenhouse gas 
emissions, through impacts, such as 
changed energy requirements for space 
conditioning due to temperature 
changes. The analysis should include 
feedbacks and be oriented to evaluating 
policy options. IA is sometimes, but not 
always, implemented as a computer 
model. The GCAR program will support 
research that either (a) develops IA’s for 
use by the policy-setting process, or (b) 
conducts more narrowly defined 
research topics, the results of which 
would be used by the IA community. 
Note that the research supports the 
development of methodologies or 
information rather than the exercise of 
a model to evaluate specific policy 
options. In case a), a criterion for 
selecting awards will be the potential 
contribution to the policy decision 
process and the added value of that 
particular proposed IA effort over other 
ongoing IA activities. In case b), a 
criterion will be the importance of the 
- research results to the IA community. 

The following categories are examples 
of focused research topics that would 
support IA. They are listed in order of 
importance. 


1. Technology Innovation and Diffusion 

This category has been a primary 
focus of the GCAR program for the last 
two years. Potential research projects 
include such issues as: 

Estimates of future overall costs to 
society of reducing future greenhouse 
gas emissions. This is also sometimes 
considered as the degree to which 
energy efficiency will improve 
independent of price and specific 
policies. The issue is commonly known 
as the top/down versus bottom/up 
controversy and is parameterized in 
some IA models as the autonomous 
energy efficiency improvement index. 

The rate of technology diffusion from 
the U.S. to developing countries and the 
prediction of the energy-use path for 
developing countries. 

The portrayal of technology and 
related assumptions consistently across 
different parts of an IA model. 


2. Representing and valuing non-market 
impacts in integrated assessments 


A major challenge before the 
integrated assessment modeling 
community is to expand the range of 
representations in integrated assessment 
models of the response of ecosystems 


and socio-economic systems to potential 
climate changes. This is especially true 


‘for estimates of the value of the 


consequences of climate change on the 


“non-market” goods and services 


provided by ecosystems. Applications 
should seek to develop new methods for 
including potential consequences of 
climate change into integrated 
assessment models, including how to 
value non-market goods. 


3. Reduced form models 


This category would support the 
development of selected simplified 
models that portray an important aspect 
of the overall problem and can be used 
by several of the IA modelers. This 
category would also support research 
that addresses paradigms for 
coordinating research on process studies 
so that they are more easily 
reformulated as reduced form models. 


4. Uncertainty 


Research subjects include how to 
estimate uncertainty in IA models, how 
uncertainty affects the effectiveness of 
policy options, the utility of different 
representations of uncertainty including 
surprises, and the value of research on 
different topics based on an analysis of 
the utility of uncertainty reduction. 


5. Scale Differences 


In linking the physical, biological, 
and social science systems together, 
information and sub-models are often 
collected and constructed at different 
geographical scales and timeframes. For 
example, impacts averaged across large 
latitude and longitude cells do not 
correspond to nations, which are often 
the appropriate unit in political science 
models of international negotiating. 
This category includes research on 
combining different scales in a 
consistent manner. 


6. Data 


Some data sets are so important and 
common to so many assessment 
activities that support for collection of 
that data would prevent duplication. 


‘This category includes two subjects. The 


first is to conduct the research necessary 
to define specific data sets that are 
needed by the IA community. The 
second is to.conduct the research 
necessary to collect and provide a 
needed data set. 


7. Driving Forces 


This research will help understand 
the underlying economic forces that 
drive global change and that form a 
foundation for most economic modeling 
of global change. 


8. Definition of Sustainability 

This research pertains to defining 
sustainability and how to augment 
integrated assessment models of climate 
change to include sustainability 
concepts, such as including information 
on other sustainable indices, for 
example water resources, arable land, 
health, and the environmental options 
available to future generations through 
increased economic growth. 


B. Assessment in Direct Support of 
Policy 

The following subject areas are 
defined by categories of policy concerns 
rather than by research categories 
themselves. Successful research 
applications in this area will 
concentrate on the broader issues of 
policy activities rather than, for 
example, specific policy proposals. 
Although particular examples or case 
studies may be important to 
understanding the broader theme, the 
major goal is the general understanding 
that can be applied to the broad policy. 
The categories are listed in order of 
importance. 


1. U.S. Emission Abatement Strategies 


The research would help predict the 
irect and indirect effectiveness of 
emission abatement strategies, such as 
cost, impacts, and timing. For example, 
assessing effectiveness of voluntary 
actions would be important for some 
short-term abatement actions. 


2. Developing Country Abatement 


. Strategies 


The goal of this category is to 
understand other countries’ general 
abatement options so that, for example, 
constructing guidelines for joint 
implementation projects can be 
analyzed. 


3. Adaptation 


Research in this area would help 
energy sector planners plan for a 
potentially changing climate. The 
energy sector includes electric 
generation from fossil fuels, 
hydroelectric, nuclear, renewable, 
transmission and storage, and others. 
Adaptation in other sectors, such as 
water and transportation, would be 
important to the extent that the issues, 
for example temperature and quantity of 
cooling water supply, relate to the 
energy sector. 


4. Global Change in the Context of Other 
Social and Environmental Policy 
Options 

Often global change policy issues are 
discussed in the context of broader 
social and environmental goals. This 
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category would support the extension of 
global change assessment to include 
measures and concepts that would 
benefit the broader debate, such as 
international trade, job formation, and 
economic competitiveness. 


5. International negotiations 


This category includes research on 
past roles or future prospects for science 
and integrated assessments in 
international environmental negotiating 
processes and the formation and 
stability of international agreements, for 
instance, whether agreements can be 
generated that are both effective in 
reducing emissions and that do not 
encourage countries to “drop out.” 

Potential applicants are strongly 
encouraged to submit a brief 
preapplication in accordance with 10 
CFR 600.10(d)(2), which consists of two 
to three pages of narrative describing 
research objectives. Preapplications will 
be used to identify potential 
opportunities for coordinated research, 
to enable DOE to advise potential 
applicants of DOE’s interest in their 
research ideas, and to serve as a basis 
for arranging reviews of formal 
applications. 

Preapplications should include no 
more than two to three double-spaced 
pages (10 pt.), including proposed 
research; names and telephone numbers 
for all principal investigators (PIs), 
coprincipal investigators, and 
collaborators; and telefax number, 
Internet address (if available) and mail 
address for the PI. Preapplications 
referencing Program Notice 95-12 
should be received by January 16, 1995, 
and sent to Dr. Houghton, Office of 
Health and Environmental Research, 
ER-74, Washington, D.C. 20585, or to 
Internet address 
john.houghton@mailgw.er.doe.gov. A 
response to the preapplication will be 
communicated to the PI by February 1, 
1995. 

Preapplications and formal 
applications will be reviewed relative to 
the DOE interests described by this 
notice and in reference to scope and 
research priorities of the U.S. Global 
Climate Change Research Program 
(USGCRP). Preapplications will be 
reviewed for relevance to Program needs 
and interests. Formal applications will 
be subjected to merit review and will be 
evaluated against the evaluation criteria 
set forth in 10 CFR Part 605 as well as 
the specifics referenced above. 

It is anticipated that approximately 
$1.5 million will be available for grant 
awards in Fiscal Year 1995, contingent 
upon availability of appropriated funds. 
Previous awards for this type of research 
have ranged from $50,000 up to 


$250,000 per year, with most not 
exceeding $150,000. While most awards 
are expected to range from $50,000 to 
$150,000 per year, a few larger awards 
may be granted for integrated 
assessment activities. Funding of 
multiple year grant awards of up to 
three years is available and is also 
contingent upon availability of 
appropriated funds. 

Information about the development 
and submission of applications, 


- eligibility, limitations, evaluation, 


selection process, and other policies and 
procedures, may be found in the 
Application Guide for the Office of 
Energy Research Financial Assistance 
Program and 10 CFR Part 605. The 
Application Guide is available from the 
U.S. Department of Energy, Office of 
Health and Environmental Research, 
Environmental Sciences Division, ER— 
74, Washington, D.C. 20585. Telephone 
requests may be made by calling (301) 
903-4902. 

The Catalog of Federal Domestic Assistance 
Number for this program is 81.049, and the 


solicitation control number is ERFAP 10 CFR 
part 605. 


D. D. Mayhew, 

Director, Office of Management, Office of 
Energy Research. 

[FR Doc. 94-32115 Filed 12-28-94; 8:45 am] 
BILLING CODE 6450-01-P 





Notice of Public Meetings and Request 
for Comment Concerning the National 
Ignition Facility and the Issue of 
Nonproliferation ; 


AGENCY: Department of Energy. 
ACTION: Notice of Public Meetings and 
Request For Comment. 





SUMMARY: The Department of Energy 
(DOE) held a workshop on September 8, 
1994, to begin a dialogue with the 
public concerning issues arising from 
building and operating the National 
Ignition Facility (NIF). Two additional 
public meetings are planned for January 
24 and January 30, 1995, to continue 
this dialogue focusing exclusively on 
the issue of the NIF and 
nonproliferation. DOE is requesting both 
oral and written comments on an 
outline for a technical study on the NIF 
and nonproliferation. 

DATES: Written comments (11 copies) 
are requested to be received by DOE on 
or before February 6, 1995. Oral views 
and data may be presented at a public 
meeting to be held in Oakland, CA, on 
January 24, 1995, and Washington, DC 
on January 30, 1995, both beginning at 
9:30 a.m. The length of each oral 
presentation is limited to 10 minutes. 
The same format will be used and the 


same issue will be discussed at both 
locations; thus, it is not necessary to 
attend both meetings. 

ADDRESSES: All written comments (11 
copies) and requests to speak at a public 
meeting should be addressed to U.S. 
Department of Energy, NN—40, 1000 
Independence Avenue, SW, 
Washington, DC 20585, (202) 586-3012. 
In the event any person wishing to 
submit a written comment cannot 
provide eleven copies, alternate 
arrangements can be made in advance 
by calling the phone number referenced 
above. 

The public meetings will be held at 
the following locations: Federal 
Building, Roybal Auditorium (3rd 
Floor), 1301 Clay Street, Oakland, CA, 
and U.S. Department of Energy, 
Auditorium, 1000 Independence 
Avenue, SW, Washington, DC 20585. 

Copies of the public meeting 
transcripts and written comments 
received may be read at DOE Freedom 
of Information Reading Room, U.S. 
Department of Energy, Room 1E-190, 
1000 Independence Avenue, SW, 
Washington, DC 20585, (202) 586-6020, 
between the hours of 9:00 a.m. and 4:00 
p-m. Monday through Friday except 
Federal holidays. These documents may 
also be read during the same hours at 
DOE Oakland Operations Office, Federal 
Building, 1301 Clay Street, Room 1070N 
(10th Floor), Oakland, CA 94612, (510) 
637-1762. 

For further information concerning 
public participation, see the 
“Opportunity For Public Comment”’ 
section of this notice. 

SUPPLEMENTARY INFORMATION: NIF and 
its potential impact on the 
nonproliferation of nuclear weapons 
was an issue which was raised at the 
September 8, 1994, NIF public 
workshop held in Washington, DC. As 
a result of this meeting, DOE has 
prepared an outline for a technical 
study of this issue. The purpose of the 
public meetings is to seek the comments 
of the public on the outline for the 
technical study and to ensure that the 
issues the Department plans to address 
in this study are comprehensive. As 
such, DOE is soliciting the public to 
provide oral statements concerning the 
outline at a public meeting and/or to 
provide written comments. Addresses, 
dates and times are provided at the 
beginning of this notice. 

The working title that DOE is using is, 
“The National Ignition Facility and its 
Potential Impact on the 
Nonproliferation of Nuclear Weapons.” 

The outline that DOE is proposing to 
use for the technical study is: 


I. Introduction 





Federal Register / Vol: 59, No. 249 / Thursday, December 29, 1994 / Notices 


67285 








e¢ Thermonuclear weapons 
—Fusion secondaries 
¢ Controlled thermonuclear reactions 
—Inertially-confined fusion 
—Ignition and burn 
II. The National Ignition Facility 
e Overview 
¢ How NIF differs from 
—Magnetic confinement 
—lIts predecessors, NOVA, etc, and similar 
facilities in the U.S. and other countries 
III. Fusion Science and High-Energy-Density 
Physics 
e What important science can be learned at 
NIF : 
¢ How is it learned? 
e What may NIF do that couldn’t be done 
before? 
e¢ What do scientists want to do? 
—How does this differ from nuclear 
weapons science? 
IV Horizontal Proliferation 
e¢ What could proliferators learn by 
—Access to NIF or comparable facilities? 
—Access to unclassified NIF data and 
reports 
¢ What could proliferators do with this 
information? 
e How can this information be kept from 
proliferators? 
—Classification/declassification issues 
—Access/experimental program control 
e Alternate paths to the same or equivalent 
information (or, what could/could not be 
done without this kind of information?) 
e Other country plans for ICF 
V Vertical Proliferation 
e What could U.S. weapons designers do 
with NIF data? 
—Impact on advanced designs 
—Ability to address stockpile problems 
e Plans for ICF research in other nuclear 
weapons states 


Opportunity for Public Comment 
A. Written Comment Procedures 


Interested persons and organizations 
are invited to participate by submitting 
data and views with respect to the 
proposed outline and issues addressed 
by the technical study. 

Written comments (11 copies) should 
be identified on the envelope and on the 
documents themselves with the 
designation “NIF & Nonproliferation” 
and should be received by the date 
specified at the beginning of this notice. 


B. Public Meeting Procedures 


DOE will hold two public meetings on 
the outline and issues addressed above. 
The public meetings will be held on the 
dates and at the locations indicated at 
the beginning of this notice. A request 
to speak at one of the public meetings 
should be addressed to the address or 
phone number indicated at the 
beginning of this notice. The person 
should provide a phone number where 
he or she may be contacted during the 
day. Persons will be notified as to the 
approximate time they will be speaking. 
Speakers should bring at least 11 copies 


of their statement to the public meeting, 
if possible. The length of each 
presentation will be limited to 10 
minutes or based on the number of 
persons requesting an opportunity to 
speak. 

A DOE official will preside at the 
public meetings. The public meetings 
will be an opportunity for the public to 
provide DOE with its comments 
concerning the outline and issues 
addressed by the technical study. Any 
further procedural rules needed for the 
proper conduct of the meetings will be 
announced by the presiding official. A 
transcript of these meetings will be 
made and will be retained by DOE and 
made available for inspection at DOE 
Freedom of Information Reading Room 
and DOE Oakland Operations Office at 
the addresses indicated at the beginning 
of this notice. 

Issued in Washington, D.C., on December 
22, 1994. 

Kenneth N. Luongo, 

Director, Office of Arms Control and 
Nonproliferation. 

[FR Doc. 94-32112 Filed 12-28-94; 8:45 am] 
BILLING CODE 6450-01-P 





Environmental Management Site 
Specific Advisory Board, Monticello 
Site 

AGENCY: Department of Energy. 
ACTION: Notice of open meeting. 





SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Public Law 92-463, 86 Stat. 770) notice 
is hereby given of the following 
Advisory Committee meeting: 
Environmental Management Site 
Specific Advisory Board (EM SSAB), 
Monticello Site. 

DATES: Tuesday, January 17, 1995: 6:30 
p-m.—9:30 p.m. 

ADDRESSES: The session will be held at: 
Monticello City Office, 17 North 1st 
East, Monticello, UT. 

FOR FURTHER INFORMATION CONTACT: 
Audrey Berry, DOE Public Affairs, 
Grand Junction Projects Office, P.O. Box 
2567, Grand Junction, CO 81502, 
(303)248—7727. 


SUPPLEMENTARY INFORMATION: 


Purpose of the Beard 


The purpose of the Board is to make 
recommendations to DOE and its regulators 
in the areas of environmental restoration, 
waste management, and related activities. 


Tentative Agenda 


The Environmental Management Site- 
Specific Advisory Board, Monticello Site, 
will be discussing issues related to the 
disposal of uranium mill tailings. 


Public Participation 


The meeting is open to the public. Written 
statements may be filed with the Committee 
either before or after the meeting. 

Individuals who wish to make oral 
statements pertaining to agenda items should 
contact Audrey Berry’s office at the address 
or telephone number listed above. Requests 
must be received 5 days prior to the meeting 
and reasonable provision will be made to 
include the presentation in the agenda. The 
Designated Federal Official is empowered to 
conduct the meeting in a fashion that will 
facilitate the orderly conduct of business. 
Each individual wishing to make public 
comment will be provided a maximum of 5 
minutes to present their comments. 


Minutes 


The minutes of this meeting will be 
available for public review and copying at 
the Freedom of Information Public Reading 
Room, 1E-190, Forrestal Building, 1060 
Independence Avenue, SW, Washington, DC 
20585 between 9:00 a.m. and 4 p.m., 
Monday-Friday, except Federal holidays. 
Minutes will also be available by writing to 
Audrey Berry, Department of Energy Grand 
Junction Projects Office, P.O. Box 2567, 
Grand Junction, CO 81502, or by calling her 
at (303)-248-7727. 

Issued at Washington, DC, on December 23, 
1994 
Gail Cephas, 

Acting Deputy Advisory Committee 
Management Officer. 

IFR Doc. 94—32110 Filed 12—28—94; 8:45 am] 
BILLING CODE 6450-01-P 





Environmental Management Site 
Specific Advisory Board, Savannah 
River Site 


AGENCY: Department of Energy. 


ACTION: Notice of open subcommittee 
meetings. 





SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Public Law 92-463, 86 Stat. 770) notice 
is hereby given of the following 
Advisory Subcommittee meeting: 
Environmental Management Site 
Specific Advisory Board (EM SSAB), 
Nuclear Materials Management 
Subcommittee and Environmental 
Remediation Program Subcommittee, 
Savannah River Site. 

DATES AND TIMES: Nuclear Matenals 
Management Subcommittee, Tuesday, 
January 10, 1995: 9 a.m.—3:30 p.m.; 
Environmental Remediation Program 
Subcommittee, Tuesday, January 10, 
1995: 3 p.m.—5 p.m. 

ADDRESSES: Nuclear Materials 
Management Subcommittee, Savannah 
River Site (Building 703-46A for 
badging), Environmental Remediation 
Program Subcommittee, North Augusta 
Community Center, 101 Brookside 
Drive, North Augusta, South Carolina. 
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FOR FURTHER INFORMATION CONTACT: Tom 
Heenan, Manager, Environmental 
Restoration and Solid Waste, 
Department of Energy Savannah River 
Operations Office, P.O. Box A, Aiken, 
S.C. 29802 (803) 725-8074. ~ 


SUPPLEMENTARY INFORMATION: 
Purpose of the Board 


The purpose of the Board is to make 
recommendations to DOE and its 
regulators in the areas of environmental 
restoration, waste management and 
related activities. 


Tentative Agenda 


Tuesday, January 10, 1995 


Nuclear Materials Management 
Subcommittee 

9 a.m.—Badging 

9:30 a.m.—Briefings and discussion 
12:30 p.m.—Tour of SRS facilities 
3:30 p.m.— Adjourn 

Environmental Remediation Program 
Subcommittee 


3:30 p.m.—Briefings on Environmental 
Remediation Issues at SRS 
5:00 p.m.—Adjourn 


Public Participation 


The meetings are open to the public. 
Written siatements may be filed with the 
Committee either before or after the meeting. 
Individuals who wish to make oral 
statements pertaining to agenda items should 
contact Tom Heenan’s office at the address or 
telephone number listed above. Requests 
must be received 5 days prior to the meeting 
and reasonable provision will be made to 
include the presentation in the agenda. The 
Designated Federal Official is empowered to 
conduct the meeting in a fashion that will 
facilitate the orderly conduct of business. 
Each individual wishing to make public 
comment will be provided a maximum of 5 
minutes to present their comments. 


Minutes 


The minutes of this meeting will be 
available for public review and copying at 
the Freedom of Information Public Reading 
Room, 1E-190, Forrestal Building, 1000 
Independence Avenue, SW, Washington, DC 
20585 between 9:00 a.m. and 4 p.m., 
Monday-Friday except Federal holidays. 

Minutes will also be available by writing 
to Tom Heenan, Department of Energy 
Savannah River Operations Office, P.O. Box 
A, Aiken, S.C. 29802, or by calling him at 
(803)}-725-8074. 


Issued at Washington, DC, on December 23, 


1994. 

Gail Cephas, 

Acting Deputy Advisory Committee 
Management Officer. 

[FR Doc. 94-32111 Filed 12-28-94; 8:45 am] 
BILLING CODE 6450-01-P 


Public Meetings on National Energy 
Policy 


AGENCY: Office of Policy, U.S. 
Department of Energy. 

ACTION: Supplemental notice of public 
meetings. 


SUMMARY: On July 20, September 2, and 
September 22, 1994 the U.S. Department 
of Energy announced a series of public 
meetings around the country to solicit 
public input in the development of the 
President’s National Energy Policy Plan 
(59 FR 37036, 59 FR 45671 and 59 FR 
48618). Today’s notice is announcing 
the additional meeting site location. 
DATE AND ADDRESS: New Orieans, 
Louisiana. January 13, 1995. Pan- 
American Life Building, Conference 
Center Amphitheater, 11th Floor, 601 
Poydras Avenue, New Orleans, 
Louisiana. 





Agenda 

The one-day regional meetings will begin 
with a town-meeting format discussion on 
general energy issues followed by two 
roundtable discussions on specific issues of 
particular interest to the region. A period for 
general public comment and short public 
presentations will be available at the end of 
each meeting: 


Friday, January 13, 1995 

Morning Session 

8:30 a.m. Introduction 

8:45 a.m. Town Meeting on Energy 

10a.m. Roundtable Discussion: “‘Oil and 
Gas and the Domestic Economy” 

12:30 p.m. Lunch Break 

Afternoon Session 

1:30 p.m. Roundtable Discussion: “Energy 
Efficiency” 

4p.m. Public Presentations—General 
Topics 

5 p.m. Adjourn 

FOR FURTHER INFORMATION CONTACT: For 

questions regarding the public meetings, 

written submissions, or if you would 

like to make a 3-5 minute public 

presentation, please call the National 

Energy Policy Plan Public Information 

Hotline: (615) 241-2545. For other 

information, contact Terri Walters, U.S. 

Department of Energy, Office of Policy, 

1000 Independence Avenue SW., 

Washington, DC 20585, (202) 586-1800. 

Public comments, panel background 

briefing papers, and transcripts from 

public meetings will be available 

through Internet. It is listed on the Oak 

Ridge Associated University Gopher at 

“gopher.orau.gov” as the National 

Energy Policy Plan. 

John A. Riggs, 

Principal Deputy Assistant Secretary of 

Energy for Policy. 

[FR Doc. 94-—32109 Filed 12-28-94; 8:45 am] 

BILLING CODE 6450-01-P 


Federai Energy Regulatory 
Commission 


[Docket No. EL91-28-005, et al.] 


Carolina Power & Light Company, et — 
al.; Electric Rate and Corporate 
Regulation Filings 


December 22, 1994. 
Take notice that the following filings 
have been made with the Commission: 


1. Carolina Power & Light Company 


[Docket No; EL91—28—005] 


Take notice that on November 22, 
1994, Carolina Power & Light Company 
tendered for filing a revision to page 7 
of the Power Supply Agreement, which 
shows corrections to section 4.1 as 
agreed to by the parties. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Wisconsin Public Service 
Corporation 


{Docket No. EL92—12-002] 


Take notice that on December 15, 
1994, Wisconsin Public Service 
Corporation (WPSC) of Green Bay, 
Wisconsin, in compliance with the 
November 15, 1994 order of the Federal 
Energy Regulatory Commission 
(Commission) conditionally approving a 
July 7, 1993 executed settlement 
agreement between WPSC and the 
Algoma Group and an offer of 
settlement between WPSC and the 
Village of Daggett, Michigan and 
Consolidated Water Power Corporation 
has submitted a (i) clarification of that 
Settlement Agreement and (ii) an 
amendment to the settlement. The 
clarification explains that it is the intent 
to the Settlement to apply the just and 
reasonable standard of review to 
changes in rates and costs other than the 
settlement component of such rates and 
costs and that the settlement component 
of such rates and costs is not changed 
in the future. The amendment states that 
Article 5.2 does not prevent the 
Commission from applying the just and 
reasonable standard of review under the 
conditions set forth in the Commission’s 
order subject to the clarification that the 
modification applies only to Article 5.2 
and does not affect other provisions of 
the Settlement Agreement. WPSC has 
stated that it prefers that the 
Commission approve the settlement 
without modification, but that it asks 
the Commission to approve the 
Settlement with or without the 
modification. The Algoma Group 
concurs in the amendment if it is 
necessary to achieve approval of the 
Settlement Agreement. 
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WPSC states that it has served copies 
of its filing on the persons listed on the 
official service list and on the additional 
persons identified in its filing of the 
original settlement agreement on July 
13, 1993. The filing has been posted as 
required by the Commission’s 
regulations. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. New York State Electric & Gas 
Corporation 


[Docket No. ER94-—648—000] 


Take notice that on December 15, 
1994, New York State Electric & Gas 
Corporation (NYSEG), tendered for 
filing pursuant to § 35.13 of the Federal 
Energy Regulatory Commission’s 
Regulations, 18 CFR 35.123, an 
amendment to its rate schedule that was 
filed on December 30, 1993 in the 
above-referenced docket. NYSEG’s filing 
in this docket pertains to an Agreement 
between NYSEG and GPU Service 
Corporation (GPU), under which 
NYSEG may sell and CPU may purchase 
energy only or electric generating 
capacity and associated energy, as the 
parties may mutually agree from time to 
time. The current filing is being made at 
Commission Staff's request, and 
explains various aspects of the 
agreement. 

NYSEG requests that January 1, 1994 
be allowed as the effective date of this 
filing and requests waiver of the 60-day 
notice requirement for good cause 
shown. 

NYSEG served copies of the filing 
upon the New York State Public Service 
Commission, the Pennsylvania Public 
Utility Commission and GPU. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Entergy Power, Inc. 


[Docket No. ER95—172—000] 


Take notice that on December 16, 
1994, Entergy Power, Inc. submitted 
additional information concerning its 
earlier filing in this docket of an 
Interchange Agreement with the 
Tennessee Valley Authority. 

Comment date: January, 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Ohio Power Company 


{Docket No. ER95-290—000] 

Take notice that on December 15, 
1994, American Electric Power Service 
’ Corporation (AEPSC), tendered for filing 
two transmission service agreements 
dated December 1, 1994 (TSAs). The 
TSAs, executed by Cleveland Public 


Power (CPP) and Ohio Power Company 
(OPCO), provide for service to be made 
available to CPP pursuant to AEPSC 
FERC Electric Tariff Original Volume 
No. 1. An effective date of January 1, 
1995, was requested for both 
agreements. 

A copy of the filing was served upon 
CPP and the Public Utility Commission 
of Ohio. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Pacific Gas and Electric Company 


{Docket No. ER95-—291-000] 


Take notice that on December 16, 
1994, Pacific Gas and Electric Company 
(PG&E), tendered for filing a rate 
schedule change to Original Tariff Sheet 
No. 173 of its Distribution Agreement 
with the Westlands Water District 
(Westlands). 

The Distribution Agreement requires 
that the distribution rate to Westlands 
be equal to the distribution rate charged 
to the Western Area Power 
Administration (Western) under 
Schedule B of Contract No. 14-06-200- 
2948A (Contract 2948A) and the present 
filing retroactively reflects three changes 
to the Western rate schedule filed and 
accepted in FERC Docket No. ER91- 
337-000. 

Copies of this filing have been served 
upon Westlands, Western and the 
California Public Utilities Commission. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Atlantic City Electric Company 
[Docket No. ER95—292-000] 


Take notice that on December 16, 
1994, Atlantic City Electric Company 
(ACE), tendered for filing an Agreement 
for Short-Term Energy Transactions 
between ACE and Long Island Lighting 
Company. ACE requests that the 
Agreement be accepted to become 
effective December 19, 1994. 

Copies of the filing were served on the 
New Jersey Board of Regulatory 
Commissioners and the New York 
Public Service Commission. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. New York State Electric & Gas 
Corporation 


[Docket No. ER95—293-000] 

Take notice that on December 16, 
1994, New York State Electric & Gas 
Corporation (NYSEG), tendered for 
filing pursuant to § 35.12 of the Federal 
Energy Regulatory Commission’s 
Regulations, 18 CFR 35.12, as an initial 


rate schedule, an agreement with 
InterCoast Power Marketing Company 
(IPMC). The agreement provides a 
mechanism pursuant to which the 
parties can enter into separately 
scheduled transaction under the NYSEG 
will sell to IPMC and IPMC will 
purchase from NYSEG either capacity 
and associated energy or energy only as 
the parties may mutually agree. 

NYSEG requests that the agreement 
become effective on December 17, 1994, 


__ so that the parties may, if mutually 


agreeable, enter into separately 
scheduled transactions under the 
agreement. NYSEG has requested waiver 
of the notice requirements for good 


~ cause shown. 


NYSEG served copies of the filing 
upon the New York State Public Service 
Commission and IPMC. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. St. Joseph Light & Power Company 


[Docket No. ER95-294—000] 

Take notice that on December 19, 
1994, St. Joseph Light & Power 
Company (SJLP) submitted for filing a 
Transmission Service Agreement 
between SJLP and Rainbow Energy 
Marketing Corporation. SJLP also has 
filed a Non-Firm Transmission Rate 
Schedule, NFTS—1. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


10. Atlantic City Electric Company 


[Docket No. ER95—296-000) 

Take notice that on December 19, 
1994, Atlantic City Electric Company 
(ACE), tendered for filing an Agreement 
for Short-Term Energy Transactions 
between ACE and Public Service 
Electric and Gas Company. ACE 
requests that the Agreement be accepted 
to become effective December 20, 1994. 

Copies of the filing were served on the 
New Jersey Board of Regulatory 
Commissioners and the New York 
Public Service Commission. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


11. Montaup Electric Company é 


[Docket No. ER95—45-—000] 

Take notice that on December 15, 
1994, Montaup Electric Company filed 
as a supplement to the original filing in 
this docket, revised tariff sheets 
incorporating recommendations by the 
rate filing Staff. The revisions add 
incremental fuel cost language to 
original Sheet No. 8, and revise the 
forecasted system incremental cost 
language in Original Sheet No. 13. 
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Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


12. PacifiCorp 


[Docket No. ER95-91-000} 


Take notice that on December 15, 
1994, PacifiCorp, tendered for filing in 
accordance with 18 CFR Part 35 of the 
Commission’s Regulations, an 
amendment to its filing in the above- 
referenced docket. 

Copies of this filing have been 
supplied to Western Area Power 
Administration, Arizona Power Pooling 
Association, the Public Utility 
Commission of Oregon, the Washington 
Utility and Transportation Commission 
and the Utah Public Service 
Commission. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 

_825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

{FR Doc. 94-32129 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-P 





{Project No. 2569; Project No. 2538] 


Niagara Mohawk Power Corp.; Beebee 
island Corp.; Notice of intent To 
Prepare an Environmental Impact 
Statement and Conduct Public 
Scoping Meetings and Site Visits 


December 23, 1994. 

The Federal Energy Regulatory 
Commission (FERC) has received 
applications for new licenses (relicense) 
for the existing Black River Project No. 
2569 and the existing Beebee Island 
Project No. 2538. The projects are 
located on the Black River in Jefferson 
County, New York. 


The FERC staff intends to prepare an 
Environmental Impact Statement (EIS) 
for the hydroelectric projects in 
accordance with the National 
Environmental Policy Act. 

The staff's EIS will objectively 
consider both site-specific and 
cumulative environmental impacts of 
the projects and reasonable alternatives, 
and will include economic, financial 
and engineering analyses. 

A draft EIS will be issued and 
circulated for review by all interested 
parties. All comments filed on the draft 
EIS will be analyzed by the staff and 
considered in the final EIS. The staff's 
conclusions and recommendations will 
then be presented for the consideration 
of the Commission in reaching its final 
licensing decision. 

Site Visits 

All interested individuals, 
organizations, and agencies are invited 
to join the staff for visits to the project 
sites on January 17 and 18, 1995. We 
will depart from the Watertown Holiday 
Inn at 8:30 a.m. each day and conclude 
by noon on January 18. If the site visits 
are cancelled because of weather 
conditions, they will not be 
rescheduled. 

Scoping Meetings 

The FERC will conduct two public 
scoping meetings on January 18, 1995. 
The first meeting will be held from 1:00 
to 5:00 PM and will focus on resource 
agency concerns. This will be followed 
by an evening scoping meeting from 
7:00 to 10:00 PM geared primarily for 
public input. Both scoping meetings 
will be held at Watertown High 
School—Large Group Instruction Room, 
1335 Washington Street, Watertown, 
New York. All interested individuals, 
organizations and agencies are invited 
to attend and assist the staff in 
identifying the scope of environmental 
issues that should be analyzed in the 
EIS. 

Everyone in attendance is encouraged 
to participate during the public 
meetings. Speaking time allowed for 
individuals will be determined before 
each meeting, based on the number of 
persons wishing to speak and the 
approximate amount of time available 
for the session. All speakers will be 
provided at least 5 minutes to present 
their views. 

To help focus discussions at the 
meetings, a Scoping Document outlining 
subject areas to be addressed in the EIS 
will be mailed to agencies and 
interested individuals on the FERC 
mailing list. Copies of the scoping 
document will also be available at the 
scoping meetings. 


Objectives 


At the scoping meetings, the staff will: 


e Identify reasonable alternatives that 
should be evaluated in the EIS; 


e Identify significant environmental 
issues related to the proposed project; 


e .Determine the depth of analysis for 
issues to be addressed in the EIS; 


e Identify resource issues that are not 
important and do not require detailed 
analysis; 


e Solicit from the meeting 
participants all available information, 
especially quantitative data on the 
resources at issue; and 


e Encourage statements from experts 
and the public on issues that should be 
analyzed in the EIS, including points of 
view in opposition to, or in ers of, 
the staff's preliminary views. 


Procedures 


The meetings will be recorded by a 
court stenographer and all statements 
(oral and written) will become a part of 
the formal record of the Commission 
proceedings for the project. Individuals 
presenting statements at the meeting 
will be asked to clearly identify 
themselves for the record. 


Persons choosing not to speak at the 
meetings, but who have views on the 
issues or information relevant to the 
issues, may submit written statements 
for inclusion in the public record at the 
meeting. In addition, written scoping 
comments may be filed with the 
Secretary, Federal Regulatory 
Commission, 825 North Capitol Street, 
NE, Washington, D.C. 20426 until 
February 10, 1995. 


All written correspondence should 
clearly identify the project on the first 
page of the submittal: Black River 
Project, FERC No. 2569 or Beebee Island 
Project, FERC No. 2538. Intervenors in 
this proceeding are reminded that if 
they file comments with the 
Commission, they must also serve a 
copy of their filing on the license 
applicant and all intervenors whose 
names appear on the official service list. 
Further, if a party or interceder files 
comments or documents with the 
Commission relating to the merits of an 
issue that may affect the responsibilities 
of a particular resource agency, they 
must also serve a copy of the document 
on that resource agency. 

If you have any questions, please 
contact Tom Camp at (202) 219-2832. _ 
Lois D. Cashell, 

Secretary. 
[FR Doc. 94-32130 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-m 
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[Project No. 3074-005; Washington] and, (4) identify and resources that are TVA. This amendment would limit the 
not significant and, therefore, do not 1 mill adder for difficult to quantify 
rane ian co Sante Ged require detailed analysis. energy-related costs to transactions of 
; one year or less. 
Scoping Meeting; City of Spokane a A cae of the filing was served upon 
December 22, 1994. The scoping meeting will be recorded the Kentucky Public Service 
In accordance with the National by a stenographer and all statements Commission. 
Environmental Policy Act of 1969 and (oral and written) will become part of Comment date: January 6, 1995, in 
the Federal Energy Regulatory the Commission’s public record for this accordance with Standard Paragraph E 
Commission’s Regulations, 18 CFR Part Proceeding that was noticed on April _—_at the end of this notice. 
: ‘ persons who are 
Gui satteiegove Uneakakes unable to attend, or do not choose to 2. Interstate Power Company 
seicideiiatl Un Viceiniail’s sramnidienaaia speak at the scoping meeting, may — [Docket Nos. EL$2—25-002 and EL93-30- 
application that proposes to increase the submit written statements for inclusion 001] 
forebay water surface level for the in the publi record. All written Take notice that on December 13, 
upriver Dam Hydroelectric Project. comments must be filed with the 1994, Interstate Power Company 
A draft Environmental Impact Secretary, Federal Energy Regulatory tendered for filing its compliance report 
Statement (EIS) will be issued and Commission, 825 North Capitol Street, _in the above-referenced docket. 
circulated for review by all interested NE., Washington. DC 20426, on or Comment date: January 6, 1995, in 
parties. All comments filed on the draft before February 17, 1995. accordance with Standard Paragraph E 
EIS will be analyzed by sta‘f and All written correspondence should at the end of this notice. 
; ; ud clearly show on the first page of each : 
smc hes in cr pt EIS. riot s document the following caption: 3. Public Service Company of Colorado 
conclusions and fecommendations wi : é Ff 
then be presented for the consideration be hd prow eaeee Project, [Docket No. anes 274-000} 
of the Commission in reaching its final Syicios eeSae me Take notice that on December 12, 
decision. Washington. ., _,. 1994, Public Service Company of 
: : Further, please note the Commission’s Cojorado (Public Service) tendered for 
Scoping Meeting Rules of Practice and Procedure, filing three proposed amendments to its 
We will conduct two scoping pee, rhe all pagar = m3 ghar sas Contract No. 2-07—40-P0712 which is 
meetings in Spokane, Washington, on or elg —— = an 6 we e the contract for the construction, use, 
January 18, 1995. All interested ee len oe eae ng namie’ operation, maintenance, and 
individuals, organizations, and agencies RANE). See RENTS Se SUR MNENE Ck oan replacement of the Hayden-Blue River 
are invited to attend and assist staffin  PeTS0n whose name is on the official Transmission Project among the 
identifying the scope of environmental a inf ; i Western Area Power Administration 
issues that should be analyzed in the ne eee (Western), Tri-State Generation and 
EIS. The first meeting will be held from  CO*@ct Jim Hastreiter at (503) 326-5846. Transmission Association, Inc. (Tri- 
1:00 pm to 5:00 pm and will be oriented Lis D. Cashel, State), Platte River Power Authority 
toward resource agency concerns. The Secretary. (PRPA) and Public Service’s assumption 
second will be held from 7:00 pm to [FR Doc. 94-31986 Filed 12-28-94; 8:45am] of Colorado-Ute Electric Association, 
11:00 pm and will be oriented toward BILLING CODE 6717-01-M Inc.’s (Colorado-Ute) interest in the 
public participation. Both meetings will poms as . result a the ey Plan 
be held at Spokane City Hall, 808 West 550-000 of Reorganization in the case o 
Spokane Falls Senioceal: Spokane, cece asia ts etm) Colorado-Ute, on April 15, 1992. These 
Washington. Louisville Gas and Electric Company, Proposed amendments will have no 
Copies of the scoping document will _ et al.; Electric Rate and Corporate impact on the rates of revenues 
be mailed to all entities who have Regulation Filings collected for service under this rate 
expressed interest in this proceeding. schedule. 
The scoping document is also available | December 21, 1994. Public Service requests an effective 
in the Commission’s Reference and Take notice that the following filings - date of November 14, 1994, for the 
Information Center, Room 3308, of the have been made with the Commission: proposed amendments. 
Commission’s offices at 941 North Copies of the filing were served upon 
Capitol Street, NE., Washington, DC Western, Tri-State, PRPA, and state 
20426 and will be available at the [Docket No. ER95-50-000} jurisdictional regulators which include 
scoping meeting. We encourage all Take notice that on December 15, the Public Utilities Commission of the 
interested parties to read the scoping 1994, Louisville Gas and Electric State of Colorado and the State of 
document prior to the scoping meeting. | Company (LG&E) tendered for filingan Colorado Office of Consumer Counsel. 
Objecti amendment to its filing dated October Comment date: January 5, 1995, in 
apecaen 20, 1994, which sought to amend the accordance with Standard Paragraph E 
At the scoping meeting the staff will: | Agreement between LG&E, The at the end of this notice. 
(1) identify reasonable alternative Cincinnati Gas and Electric Compan ; + Electri 
operating procedures and (CG&E), and Tennessee Valley Rates sats: pis eceaaianre tate ipicielbiaae 
environmental enhancement measures (TVA) originally dated September 23, [Docket No. ER95-275-000] 
that should be evaluated in the EIS; (2) 1957, and amended effective October 8, Take notice that Wisconsin Electric 
identify significant environmental 1963. Power Company (Wisconsin Electric) on 
issues related to the continued The purpose of this filing isto amend December 12, 1994, tendered for filing 
operation of the Upriver Project; (3) the October 20, 1994 filing regarding the a transmission service agreement 
determine the depth of analysis for transmission toll charged by LG&E for between itself and Consolidated Water 
issues that we will address in the EIS; energy transactions between CG&E and ~ Power Company (Consolidated). 








1. Louisville Gas and Electric Company 
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Wisconsin Electric respectfully 
requests an effective date of sixty days 
after date of filing. Wisconsin Electric is 
authorized to state that Consolidated 
joins in the requested effective date. 

Copies of the filing have been served 
on UPPCO and the Public Service 
Commission of Wisconsin. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Enron Gas Services Group 


[Docket No. ER95-277-000] 

Take notice that on December 12, 
1994, Enron Gas Services Group 
tendered for filing a confirmation letter 
to confirm the agreement reached on 
October 5, 1994, between Louisville Gas 
& Electric and Enron Power Marketing, 
Inc. regarding the sale of capacity and 
energy. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Iilinois Power Company 


[Docket No. ER95-285-000] 


Take notice that Illinois Power 
Company (Illinois) on December 12, 
1994, tendered for filing information on 
how it will calculate emission 
allowance costs for inclusion in out-of- 
pocket cost rates for various services 
under the Coordination Interchange 
Agreement between Illinois and Illinois 
Municipal Electric Agency. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. New England Power Service 
Company 
[Docket No. ER95—286-000] 

Take notice that New England Power 
Service Company on December 14, 
1994, tendered for filing a revised 
Service Agreement between New 
England Power Company and Boston 
Edison Company for transmission 
service under NEP’s FERC Electric 
Tariff, Original Volume No. 3. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Consolidated Edison Company of 
New York, Inc. 


[Docket No. ER95—287-—000] 


Take notice that on December 14, 
1994, Consolidated Edison Company of 
New York, Inc. (Con Edison) tendered 
for filing a Supplement to its Rate 
Schedule, Con Edison Rate Schedule 
FERC No. 123, a facilities agreement 
with Central Hudson Gas and Electric 
Corporation (CH). The Supplement 
provides for an increase in the monthly 


carrying charges of $2,353. Con Edison 
has requested that this increase take 
effect as of January 1, 1995. 

Con Edison states that a copy of this 
filing has been served by mail upon CH. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. Central Maine Power Company 


[Docket No. ER95—288-000] 

Take notice that on December 14, 
1994, Central Maine Power Company 
(CMP) tendered for filing proposed 
changes in its Rate Schedule FERC No. 
112. The proposed changes would 
increase revenues from jurisdictional 
service by $104,357 based on the 12 
month period following the filing of this 
change in rates. 

The proposed change in rates results 
from an updated cost study which 
includes additional investment since 
the previous cost study and the addition 
of an overhead rate. = 

Copies of the filing were served upon 
Bangor Hydro-Electric Company and the 
Maine Public Utilities Commission. 

Comment date: January 6, 1995, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs: 


E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—32135 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-P 





{Project No. 1218-010] 


Notice of Application 


December 23, 1994. 

Take notice that the following 
hydroelectric application has been filed 
with the Commission and is available 
for public inspection: 


a. Type of Application: Approval of 
An Amended Exhibit R. 

b. Project No: 1218-010. 

c. Date Filed: December 14, 1994. 

d. Applicant: Georgia Power 
Company. 

e. Name of Project: Flint River Project. 

f. Location: Flint River, Dougherty 
County, Georgia. 

' g. Filed Purusant to: Federal Power 
Act, 16 U.S.C. 791(a)—825(r). 

h. Applicant Contact: Ms. JoLee 
Gardner, Georgia Power Company, 333 
Piedmont Avenue, Atlanta, GA 30308, 
(404) 526-3576. 

i. FERC Contact: Heather Campbell, 
(202) 219-3097. 

j Comment Date: January 18, 1995. 

. Description of Project: Georgia 
Power Company, licensee for the Flint 
River Project, requests approval of 
amendment to its Exhibit R. These 
changes are due to flood damage. The 
licensee proposes to close existing 
recreation area and shift some of the 
facilities to a new recreation area 
immediately below the dam. 

1. This notice also consists-of the 
following standard paragraphs: B,.C1, 
and D2. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comment filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

C1. Filing and Service of Repsonsive 
Documents—Any filings must bear in 
all capital letters the title 
“COMMENTS”, 
“RECOMMENDATIONS FOR TERMS 
AND CONDITIONS”, “PROTEST”, OR 
“MOTION TO INTERVENE”, as 
applicable, and the Project Number of 
the particular application to which the 
filing refers. Any of the above-named 
documents must be filed by providing 
the original and the number of-copies 
provided by the Commission’s 
regulations to: The Secretary, Federal’ 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. A copy of any motion to 
intervene must also be served upon each 
representative of the Applicant 
specified in the particular application. 

D2. Agency Comments—Federal, 
state, and local agencies are invited to 
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file comments on the described 
application. A copy of the application 
may be obtained by agencies directly 
from the Applicant. If an agency does 
not file comments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency’s must also be sent to 
the Applicant’s representatives. ° 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94~32132 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Project No. 2114-032] 


Notice of Application 


December 23, 1994. 

Take notice that the following 
hydroelectric application has been filed 
with the Commission and is available 
for public inspection: 

a. Type of Application: Amendment 
of License. 

b. Project No.: 2114-032. 

c. Date Filed: October 27, 1994. 

d. Applicant: Public Utility District 
No. 2 of Grant County, Washington. 

e. Name of Project: Priest Rapids 
Project. 

f. Location: On the Columbia River in 
Grant County, Washington. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. § 791(a)—825{r). 

h. Applicant Contact: Mr. Don 
Godard, Public Utility District No. 2 of 
Grant County, P.O. Box 878, Ephrata, 
WA 98823, (509) 754-3451. 

i. FERC Contact: Timothy Welch, 
(202) 219-2666. 

j. Comment Date: January 13, 1995. 

k. Description of Amendment: Grant 
County Public Utility District No. 2 
(licensee) requests authorization.to 
install and test an attraction flow 
prototype designed to facilitate 
downstream fish passage at the 
Wanapum Development. The prototype 
would consist of a rectangular steel 
channel placed in the forebay and 
attached to the dam in front of Units 7, 
8, 9 and a portion of Unit 10. The 
channel would be approximately 330 
feet in length, variable in width (8 to 12 
feet), and 60 feet high. About 55 feet of 
the structure would be submerged in the 
forebay when installed. A single fish 
attraction slot would be located near the 
center of Unit 8. Various slot and flow 
combinations would be tested to 
determine the fish attraction capability 
of the structure. The licensee states the 
installation of this structure is 
associated with a testing program for 
development of equipment for passage 
of downstream fish migrants. This 
program is coordinated with the Mid 


Columbia Coordinating Committee, 
which consists of various Federal and 
State Resource Agencies. 

1. This notice aiso consists of the 


* following standard paragraphs: B, C1, 


and D2. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

Ci, Filing and Service of Responsive 
Documents—Any filings must bear in 
all capital letters the title 
“COMMENTS”, 
“RECOMMENDATIONS FOR TERMS 
AND CONDITIONS”, “PROTEST”, or 
“MOTION TO INTERVENE”, as 
applicable, and the Project Number of 
the particular application to which the 
filing refers. Any of the above-named 
documents must be filed by providing 
the original and the number of copies 
provided by the Commission's 
regulations to: The Secretary, Federal 


‘Energy Regulatory Commission, 825 


North Capitol Street, NE., Washington, 
DC 20446. A copy of any motion to 
intervene must also be served upon each 
representative of the Applicant 
specified in the particular application. 

D2. Agency Comments—Federal, 
state, and local agencies are invited to 
file comments on the described 
application. A copy of the application 
may be obtained by agencies directly 
from the Applicant. If an agency does 
not file comments within the time 


_ specified for filing comments, it will be 


presumed to have no comments. One 
copy of an agency’s must also be sent to 
the Applicant’s representatives. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—32133 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M : 





[Project No. 3074-005] 


Notice of Application 


December 23, 1994. 

Take notice that the following 
hydroelectric application has been filed 
with the Commission and is available 
for public inspection: 


a. Type of Application: Intent to 
Prepare An Environmental Impact 
Statement and Conduct Scoping 
Meeting. 

b. Project No: 3074-005. 

c. Date Filed: September 30, 1993. 

d. Applicant: City of Spokane, 
Washington. 

e. Name of Project: Upriver Dam 
Hydroelectric Project. 

f. Location: Spokane County, 
Washington. 

g. Filed Pursuant to: N/A 

h. Applicant Contact: Mr. Irving 'B. 
Reed, Manager, Engineering Services, 
City of Spokane, Washington, Skywalk 
Level-Municipal Building, Spokane, 
WA 99201-3334, (509) 456-4370. 

i..FERC Contact: Jim Hastreiter, (503) 
326-5846 

j. Comment Date: February 17, 1995. 

k. Description of Proceeding: In 
accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s regulations, 18 CFR part 
380 (Order No. 486, 52 F.R. 47910), the 
Office of Hydropower Licensing has 
reviewed the licensee’s amendment 
application that proposes to increase the 
forebay water surface level for the 
Upriver Dam Hydroelectric Project. 

A draft Environmental Impact 
Statement (EIS) will be issued and 
circulated for review by all interested 
parties. All comments filed on the draft 
EIS will be analyzed by staff and 
considered in the final EIS. Staff's 
conclusions and recommendations will 


_ then be presented for the consideration 


of the Commission in reaching its final 
decision. 
Scoping Meeting 

We will conduct two scoping 
meetings in Spokane, Washington, on 
January 18, 1995. All interested — 
individuals, organizations, and agencies 
are invited to attend and assist staff in 
identifying the scope of environmental 
issues that should be analyzed in the 
EIS. The first meeting will be held from 
1 p.m. to 5 p.m. and will be oriented 
toward resource agency concerns. The 
second will be held from 7 p.m. to 11 
p.m. and will be oriented toward public 
participation. Both meetings will be 
held at Spokane City Hall, 808 West 
Spokane Falls Boulevard, Spokane, 
Washington. 

Copies of the scoping document will 
be mailed to ail entities who have 
expressed interest in this proceeding. 
The scoping document is also available 
in the Commission’s Reference and 
Information Center, Room 3308, of the 
Commission’s offices at $41 North 
Capitol Street, NE., Washington, DC 
20426 and will be available at the 
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scoping meeting. We encourage all 
interested parties to read the scoping 
document prior to the scoping meeting. 
Objectives 

At the scoping meeting the staff will: 
(1) Identify reasonable alternative 
operating procedures ‘and 
environmental enhancement measures 
that should be evaluated in the EIS; (2) 
identify significant environmental 
issues related to the continued 
operation of the Upriver Project; (3) 
determine the depth of analysis for 
issues that we will address in the EIS; 
and, (4) identify any resources that are 
not significant and, therefore, do not 
require detailed analysis. 


Procedures 


The scoping meeting will be recorded 
by a stenographer and all statements 
(oral and written) will become part of 
the Commission’s public record for this 
proceeding that was noticed on April 
22, 1994. Interested persons who are 
unable to attend, or do not choose to 
speak at the scoping meeting, may 
submit written statements for inclusion 
in the public record. All written 
comments must be filed with the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, on or 
before February 17, 1995. 

All written correspondence should 
clearly show on the first page of each 
document the following caption: 
Upriver Dam Hydroelectric Project, 
FERC Project No. 3074-005— 
Washington. Further, please note the 
Commission’s Rules of Practice and 
Procedure, requiring all entities to file 
an original and eight copies of any filing 
with the Commission. Parties filing 
documents must also serve the 
documents on each person whose name 
is on the official service list. 

Lois D. Cashell, 

Secretary. 

[PR Doc. 94-32134 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01- 





[Docket No. CP95—123-000] 


Request Under Blanket Authorization; 
Columbia Gas Transmission Corp. 


December 22, 1994. 

Take notice that on December 19, 
1994, Columbia Gas Transmission 
Corporation (Columbia), P.O. Box 1273, 
Charleston, West Virginia 25325-1273, 
filed in Docket No. CP95-—123-000, a 
request pursuant to Sections 157.205 | 
and 157.211 of the Commission’s 
Regulations under the Natural Gas Act 
; (18 CFR 157.205 and 157.211) for 


authorization to establish a new point of 
delivery for firm transportation service 
for Northeast Ohio Natural Gas 
Corporation (NEO) under Columbia’s 
blanket certificate issued in Docket No. 
CP83—76—000 and Section 7(c) of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Columbia proposes a new point of 
delivery to be located in Holmes 
County, Ohio. Columbia states that the 
new point will consist of an existing 
tap, separators, piping, valves, meter 
run, bypass run, meter setting valves, 
gauge, and gas sampler. Columbia 
indicates it will transport approximately 
20 dekatherms per day on an firm.basis 
for NEO under its Part 284 blanket 
certificate. Columbia further states that 
the proposed facility will not have an 
impact on its peak day or annual 
deliveries. Columbia also indicates that 
the estimated cost for this proposed 
delivery point will be $3,390. Columbia 
also states that NEO has agreed to 
reimburse it for the actual total cost of 
construction. 

Columbia advises that NEO will use 
the gas for system supply and that the 
quantities of gas Columbia would 
transport for NEO would be within 
NEO’s peak day entitlements. 

Any person or the Commission Staff 
may, within 45 days of the issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214), a motion to 
intervene and pursuant to Section 
157.205 of the regulations under the 
Natural Gas Act (18 CFR 157.205), a 
protest to the request..If no protest is 
filed within the time allowed therefor, 
the proposed activities shall be deemed 


‘to be authorized effective the day after 


the time allowed for filing a protest. If 
a protest is filed and not withdrawn 30 
days after the time allowed for filing a 
protest, the instant request shall be 
treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—31993 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-95-000] 


Parking and Authorized Imbalance 
Revenue Credit; Pacific Gas 
Transmission Co. 


December 22, 1994. 
Take notice that on December 19, 
1994, Pacific Gas Transmission 


Company (PGT) tendered for filing a 
Notice of Parking and Authorized 
Imbalance Revenue Credit. 

PGT states that the purpose of this 
filing is to provide notice that PGT will 
credit eligible customer bills for the 
month of December 1994 with $102,249, 
representing 90 percent of the revenue 
collected by PGT in the provision of 
Parking and Authorized Imbalance 
Service under Rate Schedules PS—1 and 
AIS—1, respectively, for the period 
ending November 1, 1994. PGT states 
that all shippers are expressly on notice 
that PGT reserves the right to adjust 
bills as may be necessary to reflect a 
final allocation of costs to these 
services. 

PTG states that copies of its filing 
were served on all jurisdictional 
customers and interested state 
regulatory agencies. 

Any person desiring to be heard or 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 
385.214 and 385.211 of the 
Commission’s Rules of Practice and | 
Procedure. All such motions or protests 
should be filed on or before December 
30, 1994. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection in the 
Public Reference Room. 

Lois D. Cashell, 

Secretary. 

{FR Doc. 94—31990 Filed 12—28—94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-96-000] 


Informational Filing; Pacific Gas 
Transmission Company 


December 22, 1994. 

Take notice that on December 19, 
1994, Pacific Gas Transmission 
Company (PGT) tendered for filing a 
Notice of Informational Filing Regarding 
Interruptible Transportation Revenue 
Crediting. 

PGT states that the purpose of this 
filing is to provide notice that net 
revenues received from provision of 
interruptible service for the annual 
period ending October 31, 1994 were 
less than the level of fixed costs 
allocated to that service. As a result, 
PGT does not have a credit obligation 
for this period. 
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PGT states that copies of its filing 
were served on all jurisdictional 
customers and interested state 
regulatory agencies. 

Any person desiring to be heard or 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with 
§§ 385.214 and 385.211 of the 
Commission’s Rules of Practice and 
Procedure. All such motions or protests 
should be filed on or before December 
30, 1994. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection in the 
Public Reference Room. 

Lois D. Cashell, 

Secretary. 

{FR Doc. 94-31989 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. CP94—207-002] 


Southern California Gas Company; 
Notice of Amendment 


December 23, 1994. 

Take notice that on December 21, 
1994, Southern California Gas Company 
(SoCal Gas), located at 555 West Fifth 
Street, Los angeles, California 90013, 
filed an amendment in Docket No. 
CP94—207-002, pursuant to Section 3 of 
the Natural Gas Act, seeking to amend 
the Presidential Permit issued 
September 1, 1994, which authorized a 
point of export known as the “Bowker 
Road”’ location along the United States/ 
Mexico border. The purpose of the 
exportation was to provide natural gas 
service to the City of Mexicali, Mexico. 
In its amendment, SoCal Gas now seeks 
to change the export point to a new 
location, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Specifically, SoCal Gas desires to 
export gas at a point near Calexico, 
Imperial County, California in the 
vicinity of the international boundary 
between the United States and the 
Republic of Mexico. This new export 
point is located approximately 4.8 miles 
east of the previously authorized 
Bowker Road location. According to 
SoCal Gas, the shifting of location of the 
export point is necessary to provide 
natural gas service to the part of 
Mexicali where the demand of natural 


gas is the greatest. SoCal Gas further . 
states that the replacement of petroleum 
product fuels in the Mexicali area with 
natural gas will result in a reduction in 
air pollution in the United States/ 
Mexico border area. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition should, on or before January 13, 
1995, file with the Federal Energy 
Regulatory Commission (Commission), 
825 North Capitol Street, NE., 
Washington, DC 20426, a petition to 
intervene or protest in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.211 or 385.214) and the Regulations 
under the NGA (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file petition to intervene in 
accordance with the Commission’s 
Rules. Any person who has heretofore 
filed need not file again. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—32131 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP94—203-002] 


Filing of Cash-Out Report; Tennessee 
Gas Pipeline Co. 


December 22, 1994. 

Take notice that on December 19, 
1994, Tennessee Gas Pipeline Company 
(Tennessee), refiled its report of cash 
out activity for the period prior to 
restructuring, consistent with the 
Commission’s November 18, 1994 order 
in this docket (November 18 Order). 

Tennessee states that the 
Commission’s November 18 Order 
disallowed Tennessee’s use of its 
weighted average cost of gas (WACOG) 
for cashing out imbalances and directed 
Tennessee to refile its report using spot 
prices instead. Tennessee also states 
that the attached report reflects the use 
of the spot price in effect in the month 
after the imbalance occurred, when 
Tennessee would likely have purchased 
or sold gas to make up for imbalances 
that occurred during the prior month. 

While Tennessee does not believe any 
waivers are necessary, Tennessee 
respectfully requests that the 
Commission grant any waivers it deems 
necessary for acceptance of this filing. 

Tennessee states that copies of the 
filing have been mailed to-all of its 


jurisdictional customers and affected 
state regulatory commission. 

Any person desiring to protest with 
reference to said filing should file a 
protest with the Federal Energy | 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, in accordance with Section 211 
of the Commission’s Rules of Practice 
and Procedure, 18 CFR 385.211. All 
such protests should be filed on or 
before December 30, 1994. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to this proceeding. 
Copies of this filing are on file and 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—31991 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-97-000] 


Compiaint; Questar Pipeline Co. v. 
Pacific Corp. 


December 22, 1994. 

Take notice that on December 20, 
1994, Questar Pipeline Company 
(Questar) filed with the Commission a 
complaint against PacifiCorp, a firm 
transportation customer of Questar. 
Questar seeks a Commission order 
requiring PacifiCorp to pay for firm 
transportation service at alternate 
delivery points on Questar’s system at 
the maximum rate provided by 
Questar’s FERC tariff, consistent with 
Commission policy, prior Commission 
orders, and the agreement that the two 
parties had entered into. 

Questar requests that the Commission 
issue an order finding (1) that the 
contractual relationship between 
Questar and PacifiCorp does not provide 
for a discounted rate for service 
rendered at alternate receipt for delivery 
points, (2) that PacifiCorp does not have 
the contractual authority required under 
Order No. 636 and subsequent 
interpretative Commission orders to 
obtain such alternate receipt and 
delivery point service at the discounted 
rate applicable to the primary service, 
and (3) that PacifiCorp is contractually 
obligated to Questar for the amounts 
identified in { 20, as well as any similar, 
subsequent payment shortfalls. 

Any person desiring to be heard or to 
protest said complaint should file a 
motion to intervene or a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
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Procedure 18 CFR 385.214, 385.211. All 
such motions or protests should be filed 
on or before January 23, 1995. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. Answers to this complaint 
shall be due on or before January 23, 
1995. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—31988 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. OR95S-—3-000] 


Complaint; Texaco Refining and 
Marketing Inc. v. West Emerald Pipe 
Line Corp. and Phillips Pipe Line Co. 


December 22, 1994. 
Take notice that on December 7, 1994, 
Texaco Refining and Marketing Inc. 
(Texaco), filed a complaint against West 
Emerald Pipe Line Corporation (West 
Emerald) and Phillips Pipe Line 
Company (Phillips). Texaco asserts that 
West Emerald and Phillips will violate 
Sections 2, 3(1), 1(4), 1(5), and 1(6) of 
- the Interstate Commerce Act (ICA) by 
discontinuing transportation service of 
refined products on a segment of the 

. ATA pipeline system from the Conoco 
Terminal to Texaco’s terminal in 
Albuquerque, New Mexico. 

Texaco states that it is a shipper on 
the pipeline system owned jointly by 
West Emerald and Phillips, and that it 
ships products to its terminal in 
Albuquerque; New Mexico from origins 
in Amarillo, Texas, pursuant to FERC 
tariffs, through the ATA pipeline. 
Texaco states that, as a practical matter, 
it is a captive customer of the ATA 
pipeline, and that termination of service 
will eliminate its ability to obtain 
product for its Albuquerque terminal 
from its traditional supplier and will 
constrain its ability to serve its retail 
motor fuel markets and the motoring 
public from that terminal. 

Any person desiring to be heard or to 
protest said complaint should file a 
motion to intervene or a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and. 
Procedure, 18 CFR 385.214 and 385.211. 
All such motions or protests should be 
filed on or before January 23, 1995. 
Protests will be considered by the 


Commission in determining the action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. Answers to the complaint 
shall be due on or before January 23, 
1995. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94-—31987 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. GT95-8-000} 


Proposed Changes in FERC Gas Tariff; 
Trunkline Gas Co. 


December 22, 1994. 


Take notice that on December 20, 
1994, Trunkline Gas Company 
(Trunkline) tendered for filing as part of 
its FERC Gas Tariff, First Revised 
Volume No. 1, the revised tariff sheets, 
as listed on Appendix A attached to the 
filing. Trunkline proposes that the 
revised tariff sheets become effective on 
July 1, August 1, September 1, October 
1 and November 1, 1994. 

Trunkline states that this filing is 
being made in compliance with Section 
154.41(b) of the Commission’s 
Regulations. Trunkline states that the 
revised tariff sheets reflect updates to 
the Index of Firm Customers and 
eliminate the contract quantity, which is 
not a- requirement pursuant to 
§ 154.41(a) of the Commission’s 
Regulations. 


Trunkline states that copies of this 
filing are being mailed to all affected 
shippers and interested state regulatory 
agencies. 


Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with 
§§ 385.211 and 385.214 of the 
Commission’s Rules and Regulations. 
All such motions or protests should be 
filed on or before December 30, 1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 


available for public inspection in the 
Public Reference Room. 

Lois D. Cashell, 

Secretary. 

{FR Doc. 94-31992 Filed 12-28-94; 8:45 am] 
BILLING CODE 6717-01-M 





Office of Energy Efficiency and 
Renewable Energy 


[Case No. F-076] 


Energy Conservation Program for 
Consumer Products: Denial of 
Glowcore Corporation’s Application — 
for Interim Waiver and Publishing the 
Company’s Petition for Waiver From 
the DOE Furnace Test Procedure. 


AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 

ACTION: Notice. 


SUMMARY: Today’s notice publishes a 
letter denying an Interim Waiver to 
GlowCore Corporation (GlowCore) from 
the existing Department of Energy (DOE) 
test procedure regarding the 
measurement of hot water boiler energy 
consumption for the company’s GB 
series of condensing boilers. 

Today’s notice also publishes a 
“Petition for Waiver” from GlowCore. 
GlowCore’s Petition for Waiver requests 
DOE to grant relief from the DOE 
furnace test procedure relating to the 
measurement of hot water boiler energy 
consumption. GlowCore states that 
because of a special design feature on 
the heat exchanger, burner, and 
combustion blower, its GB series of 
condensing hot water boilers can 
withstand the corrosive effects of 
condensate, and can be operated at a hot 
water return temperature of 80°F, 
instead of the 120°F specified in the 
DOE Furnaces/Boilers Test procedure, 
resulting in an efficiency improvement 
of 5 percent. 

DOE is soliciting comments, data, and 
information respecting the Petition for 
Waiver. 

DATES: DOE will accept comments, data, 
and information not later than January 
30, 1995. 

ADDRESSES: Written comments and 
statements shall be sent to: Department 
of Energy, Office of Energy Efficiency 
and Renewable Energy, Case No. F-076, 
Mail Stop EE—43, Room 5E-066, 
Forrestal Building, 1000 Independence 
Avenue, S.W., Washington, DC 20585, 
(202) 586-7574. 

FOR FURTHER INFORMATION CONTACT: 
Cyrus H. Nasseri, U.S. Department of 
Energy, Office of Energy Efficiency and 
Renewable Energy, Mail Station EE-431, 
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Forrestal Building, 1000 Independence 
Avenue, S.W., Washington, DC 20585, 
(202) 586-9138. 


Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel, 
Mail Station GC-72, Forrestal 
Building, 1000 Independence Avenue, 
S.W., Washington, DC 20585, (202) 
586-9507. 


SUPPLEMENTARY INFORMATION: The 
Energy Conservation Program for 
Consumer Products (other than 
automobiles) was established pursuant 
to the Energy Policy and Conservation 
Act (EPCA), Public Law 94—163, 89 Stat. 
917, as amended by the National Energy 
Conservation Policy Act (NECPA), 
Public Law 95-619, 92 Stat. 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 
Public Law 100-12, the National 
Appliance Energy Conservation 
Amendments of 1988 (NAECA 1988), 
Public Law 100-357, and the Energy 
Policy Act of 1992 (EPAct), Public Law 
102-486, 106 Stat. 2776, which requires 
DOE to prescribe standardized test 
procedures to measure the energy 
consumption of certain consumer 
products, including furnaces. The intent 
of the test procedures is to provide a 
comparable measure of energy 
consumption that will assist consumers 
in making purchasing decisions. These 
test procedures appear at 10 CFR Part 
430, Subpart B. 

The Department amended the 
prescribed test procedures by adding 10 
CFR 430.27 on September 26, 1980, 
creating the waiver process. 45 FR 
64108. Thereafter, DOE further amended 
the appliance test procedure waiver 
process to allow the Assistant Secretary 
for Energy Efficiency and Renewable 
Energy (Assistant Secretary) to grant an 
Interim Waiver from test procedure 
requirements to manufacturers that have 
petitioned DOE for a waiver of such 
prescribed test procedures. 51 FR 42823, 
November 26, 1986. 


The waiver process allows the 
Assistant Secretary to waive 
temporarily, test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures, or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of the waiver. 


The Interim Waiver provisions added 
by the 1986 amendment allow the 
Secretary to grant an Interim Waiver 
when it is determined that the applicant 
will experience economic hardship if 
the Application for Interim Waiver is 
denied, if it appears likely that the 
Petition for Waiver will be granted, and/ 
or the Assistant Secretary determines 
that it would be desirable for public 
policy reasons to grant immediate relief 
pending a determination on the Petition 
for Waiver. An Interim Waiver remains 
in effect for a period of 180 days, or 
until DOE issues its determination on 
the Petition for Waiver, whichever is 
sooner, and may be extended for an 
additional 180 days, if necessary. 

On April 4, 1994, GlowCore filed an 
Application for Interim Waiver 
regarding measurement of hot water 
boiler energy consumption. GlowCore’s 
application seeks an Interim Waiver 
from the DOE test provisions that 
require a boiler return temperature of 
120°F. Instead, GlowCore requests the 
allowance to test using 80°F hot water 
return temperature when testing its GB 
series of condensing boilers. GlowCore 
states that the 80°F return temperature 
fits radiant in-floor heating systems that 
require less than 100°F floor 
temperatures and 80°F return 
temperatures. Glowcore claims that the 
120°F specified by the DOE test 
procedure is too high for this 
application. Glowcore claims that the 
return temperature of 80°F results in an 
efficiency improvement of 
approximately 5 percentage points. 
Since the current DOE test procedure 
does not address a water return 
temperature of 80°F, GlowCore asks that 
the Interim Waiver be granted. 

The Department's regulations allow 
for a manufacturer to receive an interim 
waiver if it is determined that economic 
hardship will result, it is likely that the 
Petition for Waiver will be granted, and/ 
or it is desirable from a public policy 
perspective. Based on the Department's 
review of GlowCore’s request, DOE 
believes that none of these conditions 
exist. In its Application, Glowcore seeks 
an Interim Waiver from the existing test 
procedure which requires a hot water 
boiler return temperature of 120°F. 
Glowcore did not provide sufficient 
information for the Department to 
evaluate what, if any, economic 
hardship the company will likely 
experience absent a favorable 
determination on the Application. The 
company stated that the GB series 
boilers can be listed with an asterisk 
with the higher AFUE when used as 
sources for in-floor radiant heat, and 
other low temperature heat usages at 
80°F return water temperatures. Based 


on this statement, DOE cannot 
determine whether Glowcore will 
experience competitive hardship if the 
Application is denied. Further,’the 
Department cannot state at this time the 
likelihood that the Petition for Waiver 
will be granted based on the facts 
presented since this is a matter of first 
impression. Also, there are no public 
policy reasons put forth by applicant to 
cause DOE to grant immediate relief. 

Therefore, Glowcore’s Application for 
an Interim Waiver regarding return hot 
water temperature for its GB series of 
condensing boilers is denied. 

Pursuant to paragraph (e) of § 430.27 
of the Code of Federal Regulations Part 
430, the following letter denying the 
Application for Interim Waiver was sent 
to GlowCore. 

Pursuant to paragraph (b) of 10 CFR 
Part 430.27, DOE is hereby publishing 
the “Petition for Waiver” in its entirety. 
The petition contains no confidential 
information. DOE solicits comments, 
data, and information respecting the 
petition. In particular, DOE is interested 
in obtaining information on the 
following: 

e The particular design feature of the 
heat exchanger, burner, and combustion 
blower which allows Glowcore’s GB 
series boilers to operate at lower water 
temperatures (80°F), and withstand the - 
corrosive effects of the condensate from 
the burning of natural and L.P. gases; 

e The particular market niche for this 
type of boiler. 


Issued in Washington, DC, on December 
21, 1994. 
Christine A. Ervin, 
Assistant Secretary, Energy Efficiency and 
Renewable Energy. - 


Department of Energy 


Washington, DC, December 21, 1994. 

Mr. Dave Lackstrom, Product Engineer, 
GlowCore Corporation, P.O. Box 360591, 
Cleveland, OH 44136-0010 
Dear Mr. Lackstrom: This is in response to 

your letter of April 4, 1994, regarding an 

Application for Interim Waiver, and Petition 

for Waiver from the Department of Energy 

(DOE) test procedure concerning 

measurement of hot water boiler energy 

consumption for the GlowCore Corporation 

(GlowCore) GB series of condensing boilers. 
In the Application, GlowCore seeks an 

Interim Waiver from the existing test 

procedure which requires a hot water boiler 

return temperature of 120°F. GlowCore did 

not provide sufficient information for the 

Department to evaluate what, if any, 

economic hardship it will likely experience 

absent a favorable determination on the 

Application. The company stated that GB 

series boilers can be listed with an asterisk 

with the higher AFUE when used as sources 
for in-floor radiant heat, and other low 
temperature heat usages at 80°F return water 
temperatures. Based on this statement, DOE 
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cannot determine whether GlowCore will 
experience competitive hardship if the 
Application is denied. Further, the 
Department cannot stete at this time the 
likelihood that the Petition for Waiver will be 
granted based on the facts presented since 
this is a matter of first impression. Also, there 
are no public policy reason put forth by 
GlowCore to cause DOE to grant immediate 
relief. 

Therefore, GlowCore’s Application for an 
Interim Waiver regarding return hot water 
temperature for its GB series of condensing 
boilers is denied. 

Pursuant to paragraph (b) of 10 CFR Part 
430.27, DOE will publish the “Petition for 
Waiver” in the Federal Register, and solicit 
comment, data, and information concerning 
the Petition. In particular, DOE is interested 
in obtaining information on the following: 

e The particular design feature of the heat 
exchanger, burner, and combustion blower 
which allows GlowCore’s GB series boilers to 
operate at lower water temperatures (80°F), 
and withstand the corrosive effects of the 
condensate from the burning of natural and 
L.P. gases; 

e The particular market ‘niche for this type 
of boiler. 

Best regards, 


Christine A. Ervin, Assistant Secretary, 
Energy Efficiency and Renewable Energy. 

GlowCore Corporation 

Cleveland OH, April 4, 1994. 

Assistant Secretary, Conservation & 
Renewable Energy, United States 
Department of Energy, 1000 Independence 
Ave., S.W.; Washington, D.C. 20585 

SUBJECT: PETITION FOR WAIVER AND 
APPLICATION OF INTERIM WAIVER 


Gentlemen: This is a petition for waiver 
and application of interim waiver submitted 
pursuant to Title CFR 430.27. Waiver is 
requested from the test procedures for 
measuring hot water boiler energy 
consumption. 

The current test procedures for condensing 
hot water boilers states that the flow rate 
shall be adjusted to produce a water 
temperature rise during the steady state test 
which is between 19.5 and 20.5 F. During the 
steady state and heat up tests, the condensing 
boiler shall be supplied with return water 
having a temperature of 120 F. The maximum 
permissible variation of the return water 
temperature from the required value during 
the steady state and heat up tests shall not 
exceed plus or minus 2 F., except during the 
first 30 seconds after start up when it shall 
not exceed plus or minus 10 F., and between 
30 and 60 seconds after start up it shall not 
exceed plus or minus 5 F. (8.4.2.3.2 of ANSI 
103-1988). 

GlowCore’s GB series boilers are class IV, 
Condensing, Direct Vent, with Forced Air 
Combustion. They produce low NO, values" 
and high efficiencies. Many years of 
development time and money was required 
so all components of the heat exchanger, 
burner, and combustion blowers can 
withstand the corrosive effects of the 
condensate from the burning of Natural and 
L.P. gasses. These boilers can operate at the 
lower water temperatures that would destroy 


typical cast iron, steel, or cooper heat 
exchangers and combustion chambers. 

These boilers therefore have a particular 
niche application for radiant in-floor heating 
systems that require less than 100 F. floor 
temperatures with 80 F. return water 
temperature. The test specified 120 F. return 
water temperature is too high for this 
application. All other types of boiler 
construction must use thermal by-passes to 
insure that their heat exchangers do not 
condense and corrode. 

We petition that our GB series boilers can 
be listed with an asterisk with the higher 
AFUE, when used a sources for in-floor 
radiant heat and other low temperature heat 
usages at 80 F. return water temperatures. 

An Engineering Report No. 109-ANSI- 
ASHRAE/103-1988 was prepared for us by 
AGA Laboratories, Cleveland, Ohio 44136, 
with 80 F. return water temperatures. It was 
determined that 80 F. return water 
temperature increases the efficiency 
approximately 5% from that of 120 F. return 
water. Report enclosed. 

Sincerely, 

Dave Lackstrom, Product Engineer, GlowCore 

Corporation 

Enclosure. 


[FR Doc. 94—32113 Filed 12-28-94; 8:45 am] 
BILLING CODE 6450-01-P - 








ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL 5130-7] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 





SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this notice announces that 
the Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collection and its expected 
cost and burden. 

DATES: Comments must be submitted on 
or before January 30, 1995. 

FOR FURTHER INFORMATION OR TO OBTAIN 
A COPY OF THiS ICR, CONTACT: 

Sandy Farmer at EPA, (202) 260-2740, 


SUPPLEMENTARY INFORMATION: 
Office of Air and Radiation 


Title: Lead-based Paint Abatement 
and Repair and Maintenance Study in 
Baltimore (EPA ICR No. 1603.02; OMB 
No. 2070-0123). This is a request for 
renewal of a currently approved 
information collection. 

Abstract: Under the authority of the 
Toxic Substances Control Act, 15 USC 


2601, and in accordance with a 
Memorandum of Understanding 
between the EPA and the U.S. 
Department of Housing and Urban 
Development (HUD), the EPA is 
responsible for providing technical and 
program development assistance to 
HUD in the area of lead paint 
abatement. The purpose of this study is 
to investigate the lead paint abatement 
practices, and low cost repair and 
maintenance approaches for reducing 
lead-based paint hazards in homes. The 
data will be used to correlate various 
abatement and intervention methods to 
changes in the lead levels in household 
dust and in children’s blood over time. 
Ultimately, the Agency will us the 
information to identify and recommend 
zzabatement, repair and maintenance 
methodologies that are the most 
practical, economical, and effective for 
future housing rehabilitation projects. 

The study will take place in Baltimore 
and will consist of a two year follow-up 
study of houses subjected to lead paint 
abatement performed since January, 
1988, and an evaluation of repair and 
maintenance intervention in older lead- 
painted dwellings..A control group will 
consist of randomly selected modern 
urban dwellings. EPA representatives 
will: (1) Collect and analyze interior 
household dust, exterior soil, and 
drinking water samples for lead content;. 
(2) administer a questionnaire to an 
adult member of the participating 
housing unit; and (3) collect and 
analyze blood samples from selected 
children living in the housing unit. In 
completing the questionnaire the 
respondent will be asked questions 
concerning demographics, lead-related 
occupational activities, lead-related 
hobbies, child behavior, activities of 
pets, and food preparation practices. 
Respondents will also be asked to take 
their children, if selected, to a 
designated clinic for blood collection, 
and to allow EPA representatives access 
to homes for soil and dust sampling. All 
data from the study will be analyzed 
using Statistical Analysis Systems and 
stored on disk and hard copy for use by 
EPA and HUD. 

Burden estimates are smaller than on 
the prior clearance to reflect changes in 
the collection methods. 

Burden Statement: The burden for 
this collection of information is 
estimated to average 9 hours per 
response for reporting and 0 hours per 
recordkeeper annually. This estimate 
includes the time needed to complete 
the enrollment, respond to the 
questionnaire, be available for the field 
team visits, and time for the clinic visit 
for blood collection including roundtrip 
transportation. 
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Respondents: Households. 

Estimated No. of Respondents: 105. 

Estimated No. of Responses per 
Respondent: 1. 

Estimated Total Annual Burden on 
Respondents: 1,000 hours. 

Frequency of Collection: On occasion. 

Send comments regarding the burden 
estimate, or any other aspect of the 
information collection, including 
suggestions for reducing the burden to: 
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 

Branch (PM—223Y), 401 M Street, 

S.W., Washington, DC 20460 

and 


Mr. Chris Wolz, Office of Management 
and Budget, Office of Information and 
Regulatory Affairs, 725 17th Street, 
N.W., Washington, D.C. 20503. 

Dated: December 22, 1994. 

Jane Stewart, 


Regulatory Management Division, Acting 
Director. 


{FR Doc. 94-32122 Filed 12-28-94; 8:45 am] 
BILLING CODE 6560-50-M 








FEDERAL RESERVE SYSTEM 
[Docket No. R-0867] 


internal Appeals Process 


AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Notice and request for 
comments. 





SUMMARY: The Board is seeking public 
comment on an internal appeals process 
for institutions wishing to appeal an 
adverse material supervisory 
determination. 

DATES: Comments must be received by 
February 6, 1995. 

ADDRESSES: Comments should refer to 
Docket No. R-0867, and may be mailed 
to William W. Wiles, Secretary, Board of 
Governors of the Federal Reserve 
System, 20th Street and Constitution 
Avenue, N.W., Washington, D.C. 20551. 
Comments also may be delivered to 
room B—2222 of the Eccles Building 
between 8:45 a.m. and 5:15 p.m. 
weekdays, or to the guard station in the 
Eccles Building courtyard on 20th 
Street, N.W. (between Constitution 
Avenue and C Street) at any time. 
Comments may be inspected in room 
MP-500 between 9:00 a.m. and 5:00 
p.m. weekdays, except as provided in 12 
CFR 261.8 of the Board’s rules regarding 
availability of information. 

FOR FURTHER INFORMATION CONTACT: 
Gregory A. Baer, Managing Senior 
Counsel, Legal-Division (202/452-3236); 
Shawn MeNulty, Assistant Director, 


Division of Consumer and Community 
Affairs (202/452-3946); or Ann Marie 
Kohliigian, Senior Counsel/Manager, 
Division of Banking Supervision and 
Regulation (202/452-3528), Board of 
Governors of the Federal Reserve 
System. For the hearing impaired only, 
Telecommunication Device for the Deaf 
(TDD), Dorothea Thompson (202/452- 
3544). 


SUPPLEMENTARY INFORMATION: 
Background 


Section 309 of the Riegle Community 
Development and Regulatory 
Improvement Act of 1994 (the Act), 12 
U.S.C. 4806, requires the Board (as well 
as the other Federal banking agencies) to 
establish an independent, intra-agency 
appellate process. This process shall be 
available to review material supervisory 
determinations made at insured 
depository institutions. Section 309 
specifies various requirements that the 
appellate process must meet. 

The Federal Reserve conducts its 
supervision of state member banks, bank 
holding companies, and branches and 
agencies of foreign banks through 
twelve regional Reserve Banks. The 
Federal Reserve Banks already 
administer appellate processes that the 
Board believes have worked well over 
the years and are generally consistent 
with section 309. The legislative history 
of the Act notes that “‘[s]ome of the 
Federal banking agencies have in place 
procedures to ssttle disputes between 
the agency and a financial institution 
that may satisfy the requirements of this 
provision.” H.R. 103-652, 103d Cong., 
2d Sess. § 309 (1994). The Board is 
proposing guidelines for appeals that 
are consistent with current practice at 
the Reserve Banks and the specific 
requirements of section 309. 

The Board wishes to stress that the 
codification of an appeals process is not 
intended to affect the Federal Reserve 
System’s longstanding practice of 
affording bank management and 
directors opportunities to express their 
views and concerns throughout the 
examination process. Bank management 
is encouraged to discuss examination 
findings and loan classifications during 
on-site examinations. Management may 
also express any concerns to senior. 
supervisory staff at the Reserve Bank if 
a matter has not been resolved by the 
examiner-in-charge. At the completion 
of all examinations, supervisory staff or 
officials meet with management to 
discuss the examination results and, in 
some instances, Federal Reserve 
officials wil] meet with an institution’s 
board of directors to discuss - 
examination findings. 


The Board continues to believe that 
an institution is best served by raising 
questions or objections concerning an 
examination through these informal 
processes. Doing so permits issues to be 
discussed and resolved as soon as they 
arise, rather than after the close of an 
examination and the filing of an appeal. 


Procedures 


Section 309 requires the Board (1) to 
provide for appeals to be heard and 
decided expeditiously, (2) to protect 
appellants from retaliation by 
examiners, and (3) to guarantee that the 
appeal is heard by a disinterested 
person. The Board’s proposed 
guidelines incorporate these statutory 
standards by requiring that each appeal 
be decided within 30 days by a 
disinterested person to be selected by 
the Reserve Bank, with a further right of 
appeal to the President of the Reserve 
Bank, also to be decided within 30 days. 


The proposed guidelines also require 
that the reviewer be qualified to 
undertake the review. Generally, this 
means being trained in the area under 
review. For example, reviews should be 
conducted by qualified Reserve Bank 
officials in either the supervisory or 
consumer affairs area, as appropriate. 
The Board believes that the structure of 
the supervision and consumer functions 
at the Reserve Bank should allow for 
review by a trained but impartial 
person. In the unlikely event that all 
qualified personnel did participate in 
the contested examination, then staff 
from the Board or another Reserve Bank 
could be enlisted for this purpose. 

Any supervised organization 
dissatisfied with the results of an appeal 
to a Reserve Bank President may appeal 
the Reserve Bank’s decision to the Board 
of Governors. However, the Board 
expects that such appeals will occur 
only in unusual cases where serious or 
System-wide issues are raised. 


Eligibility 


The Federal Reserve’s existing 
appeals process extends not only to 
state member banks but also to bank 
holding companies and their nonbank 
subsidiaries, branches and agencies of 
foreign*banks, Edge and agreement 
corporations, and other entities 
examined or inspected by the Federal 
Reserve. Although section 309 requires 
an appellate process only for insured 
depository institutions, the Board is 
proposing to continue to extend the 
same opportunity of appeal to all 
entities examined or inspected by the 
Federal Reserve. 
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Material Supervisory Determination 


Section 309 allows appeal of any 
“material supervisory determination.” 
The statute does not define the term 
precisely, but instead states that it 
“includes” determinations relating to 
composite examination ratings, the 
adequacy of loan loss reserves, and 
significant loan classifications. The Act 
specifically notes that the term does not 
include a determination to appoint a 
conservator or receiver for an insured 
depository institution or a decision to 
take prompt corrective action pursuant 
to section 38 of the Federal Deposit 
Insurance Act. Existing procedures 
allow institutions to challenge these 
determinations. 

As recognized by the Act, the Federal 
Reserve (like the other Federal banking 
agencies) already provides 
administrative rights of appeal for 
various supervisory actions. These 
include, in addition to the twc 
identified by the statute, the issuance of 
capital directives; the issuance of 
administrative enforcement actions, 
including the imposition of cease and 
desist, removal and prohibition, 
suspension and civil money penalty 
orders; and actions toterminate _ 
membership in the Federal Reserve 
System. Since these actions already 
involve administrative procedures far 
more extensive than those contemplated 
by section 309, the Federal Reserve is 
proposing to exclude these actions from 
the proposed appeals process 
established under section 309. The 
Federal Reserve believes that these 
enforcement or quasi-enforcement 
actions either are not “material 
supervisory determinations” for 
purposes of section 309 or, if they are, 
that existing procedures satisfy the Act’s 
requirement of an appellate process. 
Allowing parallel rights of appeal would 
be confusing, duplicative, and wasteful. 


Guidelines for Appeals of Material 
Supervisory Determinations 


Section 309 of the Riegle Community 
Development and Regulatory 
Improvement Act of 1994 (the Act), 12 
U.S.C. 4806, requires the Board and the 
other Federal banking agencies to 
establish an independent, intra-agency 
process to review appeals of material 
supervisory determinations. 

The purpose of these guidelines is to 
allow each Reserve Bank to administer 
its own appellate process, but to 
establish the procedures under which 
each Bank’s appellate process must 
operate. Doing so will ensure that each 
Reserve Bank’s process is consistent 
with section 309 and that institutions 
will be granted the same appellate rights 


regardless of the Federal Reserve district 
in which they reside. 


Procedures for Appealing a Material 
Supervisory Determination 


Any appeal of a material supervisory 
determination pursuant to section 309 
shall be filed and considered pursuant 
to the following procedures. 

(1) Any appeal shall be approved by 
the board of directors of the institution 
and filed in writing with the Secretary 
of the Federal Reserve Bank or other 
appropriate official within 30 calendar 
days of the material supervisory 
determination, unless the time for filing 
is extended by the Reserve Bank. The 
Reserve Bank shall promptly provide a 
copy of the appeal to the appropriate 
division director of the staff of the Board 
of Governors. 

(2) The appeal shall be considered in 
the first instance by a person or persons 
selected by the Reserve Bank (the 
review panel) who— 

(A) did not participate in the material 
supervisory determination; 

B) do not directly or indirectly report 
to the person who made the material 
supervisory determination under 
review; and 

(C) are qualified to review the 
material supervisory determination. 

(3) The appellant institution may 
appear before the review panel in order 
to present testimony and, with the 
consent of the review panel, witnesses. 
The review panel shall also solicit the 
views of the Reserve Bank staff involved 
in the determination under appeal, 
Board staff, and, when appropriate, the 
staff of other supervisory agencies (for 
example, in the case of joint 
examinations or inspections). 

(4) Any appeal shall be decided by the 
review panel within 30 calendar days of 
filing, unless the appellant and the 
review panel jointly agree to extend the 
time for decision. 

(5) Any appellant institution 
dissatisfied with the decision of the 
review panel may, with the consent of 
its board of directors, appeal that 
decision to the Reserve Bank President 
by filing a written appeal with the 
Secretary of the Reserve Bank or other 
appropriate official. Such an appeal 
shall be decided within 30 calendar 
days of filing. 

6) Any appellant dissatisfied with the 
final decision of the Reserve Bank may, 
with the consent of its board of 
directors, appeal that decision to the 
director of the appropriate division of 
the Board of Governors, who in 
consultation with the appropriate 
oversight Governor, may review an 
adverse determination by the Reserve 
Bank. 


Safeguards Against Retaliation 


Each Reserve Bank shall establish 
appropriate safeguards to protect 
appellants from retaliation. The Board’s 
ombudsman will periodically contact 
institutions after their appeals have 
been decided in order to make certain 
that no retaliation has occurred. 


Availability of Procedures 


Each Reserve Bank shall make these 
guidelines and the Reserve Bank’s 
process for selecting a review panel 
available to each institution in its 
district, any institution appealing a 
material supervisory determination, and 
any member of the public who requests 
them. 


Eligible Institutions 


Any institution about which the 
Federal Reserve makes a material 
supervisory determination is eligible for 
the appeals process. This includes state 
member banks, bank holding companies 
and their nonbank subsidiaries, 
branches and agencies of foreign banks, 
Edge and agreement corporations, and 
other entities examined or inspected by 
a Reserve Bank. 


Material Supervisory Determination 
Defined 


Whether an appealed action 
constitutes a ‘‘material supervisory 
determination” eligible for the appeals 
process shall be decided by the person 
or persons hearing the appeal, and a 
determination that the action is not 
appealable under these guidelines may 
be further appealed to the Reserve Bank 
President and Board staff in the same 
manner as any other adverse decision. 

The term “material supervisory 
determination” includes, but is not 
limited to, material determinations 
relating to examination or inspection 
composite ratings, the adequacy of loan 
loss reserves, and significant loan 
classifications. The term does not 
include any material supervisory 
determination for which an 
independent right of appeal exists. Such 
actions include prompt corrective action 
directives issued pursuant to section.38 
of the Federal Deposit Insurance Act 
(FDI Act), contested actions to impose 
administrative enforcement actions 
under the FDI Act and Bank Holding - 
Company Act of 1956 (the BHC Act), 
capital directives, and orders issued 
pursuant to applications under the BHC 
Act. 


Savings Provision 


Section 309 expressly provides that it 
shall not affect the authority of the 
Board or any other agency to take 
enforcement or supervisory action 
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against an institution. In such cases, the 
rights of appeal provided for in the 
statutes and regulations concerning 
these actions shall govern. The appeal of 
a material supervisory determination 
does not prevent the Federal Reserve 
from taking any supervisory or 
enforcement action—formal or 
informal—it deems appropriate to 
discharge the Federal Reserve System's 
supervisory responsibilities. 

By order of the Board of Governors of the 
Federal Reserve System, December 22, 1994. 
William W. Wiles, 

Secretary of the Board. 
- [FR Doc. 94—32016 Filed 12-28-94; 8:45 am] 
BILLING CODE 6210-01-P 





Agency Forms Under Review 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Notice. 





BACKGROUND: On June 15, 1984, the 
Office of Management and Budget 
(OMB) delegated to the Board of 
Governors of the Federal Reserve 
System (Board) its approval authority 
under the Paperwork Reduction Act of 
1980, as per 5 CFR 1320.9, to approve 
of and assign OMB control numbers to 
collection of information requests and 
requirements conducted or sponsored 
by the Board under conditions set forth 
in 5 CFR 1320.9. Board-approved 
collections of information will be 
incorporated into the official OMB 
inventory of currently approved 
collections of information. A copy of the 
OMB 831 and supporting statement and 
the approved collection of information 
instrument(s) will be placed into OMB’s 
public docket files. The following forms, 
which are being handled under this 
delegated authority, have received 
initial Board approval and are hereby 
published for comment. At the end of 
the comment period, the proposed 
information collection, along with an 
analysis of comments and 
recommendations received, will-be 
submitted to the Board for final 
approval under OMB delegated 
authority. 

DATES: Comments must be submitted on 
or before January 30, 1995. 

ADDRESSES: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551, or 
delivered to the Board’s mail room 


between 8:45 a.m. and 5:15 p.m., and to 
the security control room outside of 
those hours. Both the mail room and the 
security control room are accessible 
from the courtyard entrance on 20th 
Street between Constitution Avenue and 
C Street, NW. Comments received may 
be inspected in room B-1122 between 9 
a.m. and 5 p.m., except as provided in 
section 261.8 of the Board’s Rules 
Regarding Availability of Information, 
12 CFR 261.8{a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Milo Sunderhauf, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Room 3208, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: A 
copy of the proposed form, the request 
for clearance (OMB 831), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB's public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. Mary M. McLaughlin, 
Federal Reserve Board Clearance Officer 
(202—-452~3829), Division of Research 
and Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551. For the hearing impaired 
only, Telecommunications Device for 
the Deaf (TDD) Dorothea Thompson 


_ (202-452-3544), Board of Governors of 


the Federal Reserve System, 
Washington, DC 20551. 

Proposal to approve under OMB 
delegated authority the implementation 
of the following report: 

1. Report title: 1995 Survey of 
Consumer Finances. 

Agency form number: FR 3059. 

OMB Docket number: 7100-0254. 

Frequency: One time survey. 

Reporters: U.S. Families. 

Annual reporting hours: 6,133. 


Estimated average hours per response: 


1.3 hours. 

Number of respondents: 4,600. 

Small businesses are not affected. 
General description of report: This 
information collection is voluntary and 

authorized by law [12 U.S.C. 225a, 
1828(c), 1842, 1843, Pub.L. No. 102— 
242.]. 

Abstract: The survey, to be conducted 
between April and October 1995, will 
collect data on the assets, debts, income, 
work history, pension rights, use of 
financial services, and attitudes of a 
sample of U.S. families. The survey is 
the only source of representative 
information on the structure of finances 
of U.S. families. 


Board of Governors of the Federal Reserve 
System, December 22, 1994. 


William W. Wiles, 
Secretary of the Board. 


[FR Doc. 94—-32052 Filed 12-28-94; 8:45 
a.m.]} 


BILLING CODE 6210-01-P 





Cabot Bankshares, Inc.; Notice of 


Application to Engage de novo in 
Permissible Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted, for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 11, 
1994. 

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Cabot Bankshares, Inc., Cabot, ° 
Arkansas; to engage de novo through its 
subsidiary Bank of Cabot Mortgage 
Company, Cabot, Arkansas, in making, 
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acquiring, and servicing of loans 
secured by mortgages on, or deeds of 
trust relating to real property, pursuant 
to § 225.25(b)(1) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, December 22, 1994. 
Jennifer J. Johnson, 
Deputy Secretary of the Board. 
[FR Doc. 94-32049 Filed 12-28-94; 8:45 am] 
BILLING CODE 6210-01-F 





Hollis Bancshares, Inc.; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies 


The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board’s Regulation Y (12 CFR 225.14) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)). 


The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to.the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would 
be presented at a hearing. 


Comments regarding this application 
must be received not later than January 
20, 1995. 


A. Federal Reserve Bank of Kansas 
City (John E. Yorke, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 


1. Hollis Bancshares, Inc., Hollis, 
Oklahoma; to acquire 100 percent of the 
voting shares of Mangum Bancshares, 
Inc., Oklahoma, City, Oklahoma, and 
thereby indirectly acquire First National 
Bank of Mangum, Mangum, Oklahoma. 


Board of Governors of the Federal Reserve 
System, December 22, 1994. 
Jennifer J. Johnson, 
Deputy Secretary of the Board. 
[FR Doc. 94-32050 Filed 12-28-94; 8:45 am] 
BILLING CODE 6210-01-F 


Billy R. Summers; Change in Bank 
Control Notice; Acquisition of Shares 
of Banks or Bank Holding Companies 


The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notice is available for immediate 
inspection at the Federal Reserve Bank 
indicated. Once the notice has been 
accepted for processing, it will also be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing to the Reserve Bank indicated 
for the notice or to the offices of the 
Board of Governors. Comments must be 
received not later than January 11, 1995. 

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Billy R. Summers, Trustee, Alton 
Illinois; to acquire 87.04 percent of the 
voting shares of Regional Bancshares, 
Inc., Alton, Illinois, and thereby 
indirectly acquire Bank of Alton, Alton, 
Illinois. 


Board of Governors of the Federal Reserve 
System, December 22, 1994. 
Jennifer J. Johnson, 
Deputy Secretary of the Board. 
[FR Doc. 94-32051 Filed 12-28-94; 8:45 am] 
BILLING CODE 6210-01-F 








DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Administration for Children and 
Families 


Agency Information Collection Under 
OMB Review 


Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), the Administration for 
Children and Families (ACF) has 
submitted to the Office of Management: 
and Budget (OMB) a request for the 
continued use of an information 
collection titled: “Job Opportunities and 
Basic Skills Training Program Annual 
Target Group Expenditure Report.”’ 
ADDRESSES: Copies of the request for 
approval may be obtained from Robert 
A. Sargis of the Office of Information 
Systems Management, ACF, by calling 
(202) 690-7275. 

Consideration will be given to 
comments and suggestions received 
within 60 days of publication. Written 
comments and recommendations for the 


proposed information should be sent 
directly to the following: Wendy Taylor, 
OMB Desk Officer for ACF, OMB 
Reports Management Branch, New 
Executive Office Building, Room 10235, 
725 17th Street, NW., Washington, DC 
20503, (202) 395-7316. 


Information on Document 


Title: Job Opportunities and Basic 
Skills Training Program Annual Target 
Group Expenditure Report 

OMB No.: 0970-0097 

Description: Target Group 
Expenditure Report—FSA-302— 
REINSTATEMENT—The information 
collected is needed to determine the 
appropriate Federal Financial 
Participation Rate for the Job 
Opportunities and Basic Skills Training 
(JOBS) Program in each State. 

Respondents: State or local 
governments 

Annual number of respondents: 54 
sites 

Number of responses per respondent: 
1 

Total annual responses: 54 sites 

Hours per response: 24 

Total Burden Hours: 1,296. 


Dated: December 21, 1994. 
Larry Guerrero, 
Deputy Director, Office of Information - 
Systems Management. 
{FR Doc. 94—32012 Filed 12-28-94; 8:45 am] 
BILLING CODE 4184-01-M 





Agency Information Collection Under 
OMB Review 


Under the provisions of the Federal 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), we have submitted to the 
Office of Management and Budget 
(OMB) a request for review of three new 
information collection requirements for 
the Family Preservation and Family 
Support Services program: the five-year 
State plan; an annual progress ‘and 
services report; and a revised annual 
reporting form, the CFS—101. These new 
information collection requirements are 
found in the Notice of Proposed 
Rulemaking for this program published 
in the Federal Register on October 4, 
1994 (59 FR 50646). 

Also, we are requesting that OMB 
delete the following information 
collection requirements: the Child 
Welfare Services State Plan under title 
IV-B, subpart 1 (OMB No. 0980-0142); 
and the Annual Summary of Child 
Welfare Services (CWS—101) (OMB No. 
0980-0047). This request for OMB 
clearance is made by the Children’s 
Bureau of the Administration on 
Children, Youth and Families (ACYF) of 
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the Administration for Children and 
Families. 


ADDRESSES: Copies of the information 
collection request may be obtained from 
Stephen R. Smith, of the Office of 
Information Systems Management, ACF, 
by calling (202) 401-6964. 


Written comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to: OMB Desk Officer for ACF, 
OMB Reports Management Branch, New 
Executive Office Building, Room 3002, 
725 17th Street, N.W., Washington, D.C. 
20503, (202) 395-7316. 


Information on Document 


Title: Family Preservation,and Family 
Support Services 


OMB No.: 0980—New Request 


Description: The Omnibus Budget 
Reconciliation Act of 1993 authorizes 
entitlement funding to States and 
certain Indian tribes and Tribal 
organizations for family preservation 
and family support services. A major 
purpose of family preservation services 
is to help alleviate family crises that 
otherwise might lead to the foster care 
placement of children. Such services 
include intensive in-home services, 
respite care, and services for adoptive 
parents. A major purpose of family 
support services is to provide 
preventive services to families to help 
alleviate stress (e.g., to prevent child 
abuse), increase parents’ child-rearing 
abilities and parenting skills, and assist 
families to use other available 
community resources. Such services 
include center-based services, home 
visiting, and early developmental 
screening of children. The Notice of 
Proposed Rulemaking implementing the 
new Family Preservation and Family 
Support Service program was published 
in the Federal Register October 4, 1994, 
(59 FR 50646). ; 


a. The estimate of the reporting 
burden for the comprehensive five-year 
plan is as follows: 

Number of respondents 
Number of responses per 

respondent 
Person hours per response 
Total burden hours (FY 1995 only) 


b. The estimate of the annual progress 
and services report reporting burden 
including the CWS~101, is as follows: 
Number of respondents 
Number of responses per 

respondent 
Person hours per response 
Total burden hours (FYs 1996—99 


Dated: November 2, 1994. 
Larry Guerrero, 
Deputy Director, Office of Information 
Systems Management. 
[FR Doc. 94—32013 Filed 12-28-94; 8:45 am] 
BILLING CODE 4184-01-M 





Food and Drug Administration 

[Docket No. 94F-0423] 

Hoechst Celanese Corp., Filing of Food 
Additive Petition 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 





SUMMARY: The Food and Drug : 
Administration (FDA) is announeing 
that Hoechst Celanese Corp. has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of benzenesulfonic acid, 4- 
chloro-2-[(5-hydroxy-3-methyl-1-(3- 
sulfophenyl)-1H-pyrazol-4-yl]azo]-5- 
methyl-,calcium salt (1:1); (C. I. Pigment 
Yellow 191) as a colorant for all 
polymers intended for use in contact 
with food. 

DATES: Written comments on the 
petitioner’s environmental assessment 
by January 30, 1995. 

ADDRESSES: Submit written comments 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, rm. 1-23, 12420 
Parklawn Dr., Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: Vir 
D. Anand, Center for Food Safety and 
Applied Nutrition (HFS—216), Food and 
Drug Administration, 200 C St. SW., 
Washington, DC 20204-0002, 202—-418- 
3081. 

SUPPLEMENTARY INFORMATION: Under the 
Federal Food, Drug, and Cosmetic Act 
(sec. 409(b)(5) (21 U.S.C. 348(b)(5))), 
notice is given that a food additive 
petition (FAP 5B4441) has been filed by 
Hoechst Celanese Corp., Colorants 
DiviSion, 500 Washington St., Coventry, 
RI 02816. The petition proposes that the 
food additive regulations in § 178.3297 
Colorants for polymers (21 CFR 
178.3297) be amended to provide for the 


safe use of benzenesulfonic acid, 4- 


chloro-2-[[5-hydroxy-3-methy]-1-(3- 
sulfopheny])-1H-pyrazol-4-yilazo]-5- 
methyl-,calcium salt (1:1); (C. I. Pigment 
Yellow 191) as a colorant for all 
polymers intended for use in contact 
with food. 

_ The potential environmental impact 
of this action is being reviewed. To 
encourage public participation 
consistent with regulations promulgated 
under the National Environmental 
Policy Act (40 CFR 1501.4(b)), the 


agency is placing the environmental 
assessment submitted with the petition 
that is the subject of this notice on 
display at the Dockets Management 
Branch (address above) for public 
review and comment. Interested persons 
may, on or before January 30, 1995, 
submit to the Dockets Management 
Branch (address above) written 
comments. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. FDA will also 
place on public display any 
amendments to, or comments on, the 
petitioner’s environmental assessment 
without further announcement in the 
Federal Register. If, based on its review, 
the agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency’s 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c). 


Dated: December 15, 1994. 
Alan M. Rulis, 
Acting Director, Office of Premarket 


Approval, Center for Food Safety and Applied 
Nutrition. 


[FR Doc. 94-32062 Filed 12-28-94; 8:45 am] 
BILLING CODE 4160-01-F 





[Docket No. $4P-0091] 


Asparagus Deviating From Identity 
Standard; Amendment of Tempcrary 
Permit for Market Testing 


AGENCY: Food and Drug Administration. 
HHS. 


ACTION: Notice. 





SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that it is amending a temporary permit 
issued to The Pillsbury Co. to market 
test experimental packs of canned 
asparagus containing zinc chloride to 
change the start date for the permit. The 
purpose of the temporary permit is to 
allow the applicant to measure 
consumer acceptance of the food. 
DATES: This permit is effective for 15 
months, beginning on the date the test 
product is introduced or caused to be 
introduced into interstate commerce, 
but no later than August 1, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Nannie H. Rainey, Center for Food 
Safety and Applied Nutrition (HFS- 
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158), Food and Drug Administration, 
200 C St. SW., Washington, DC 20204, 
202-205-5099. 

SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17, FDA 
gave notice in the Federal Register of 
August 17, 1994 (59 FR 42276) that a 
temp permit had been issued to 
The Pillsbury Co., Technology Center, 
330 University Ave. SE., Minneapolis, 
MN 55414-2198. 

The permit covers limited interstate 
marketing tests of experimental packs of 
canned asparagus. The test product 
deviates from the U.S. standard of 
identity for canned asparagus prescribed 
in 21 CFR 155.200 in that it will contain 
added zinc chloride in an amount 
necessary to retain the green color of the 
product {at a maximum level of 75 parts 
per million of zinc in the finished food). 
The test product meets all requirements 
of the standard, with the exception of 
the variation. 

This permit provides for the 
temporary marketing of 10,000 cases, 
each containing 12 425-gram (15-ounce) 
cans, of the test product. The product 
will be manufactured at Green Giant 
Co., 711 East Main St., Dayton, WA 
99328-0026. The product will be 
distributed in Alabama, Florida, 
Georgia, Louisiana, and Mississippi. 

FDA issued this permit on August 8, 
1994, but because of the seasonality of 
the asparagus crop in Dayton, WA, The 
Pillsbury Co. was unable to take 
advantage of the 1994 season to pack the 
requisite’ 10,000 cases of test asparagus. 
Additionally, 8 months of the 15-month 
permit would expire before the 1995 
pack is available for distribution. 

In these circumstances, FDA finds 
that a new start date for the permit is 
warranted. Therefore, under 21 CFR 
130.17(f}), FDA is amending the 

- temporary permit by establishing 
August 1, 1995, as the new start date of 
the permit. All other terms and 
conditions of this permit remain the 
same. 


Dated: December 20, 1994. 
F, Edward Scarbrough, 
Director, Office of Food Labeling, Center for 
Food Safety and Applied Nutrition. 
[FR Doc. $4-32059 Filed 12-28-94; 8:45 am] 
BILLING CODE 4160-01-F 





[Docket No. 93P-0310} 


White Chocolate Deviating From 
identity Standard; Extension of 
Temporary Permit for Market Testing 
AGENCY: Food and Drug Administration, 
HHS. 

ACTION: Notice. 





SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
extension of a temporary permit issued 
to Hershey Foods Corp., to market test 
products identified, in part, as “white 
chocolate” that deviate from the U.S. 
standards of identity for chocolate 
products, including chocolate liquor, 
sweet chocolate, milk chocolate, 
buttermilk chocolate, skim milk 
chocolate, and mixed dairy product 
chocolates. The extension wil! allow the 
permit holder to continue to collect data 
on consumer acceptance of the products 
while the agency takes action on two 
petitions to establish a standard of 
identity for white chocolate that were 
submitted by the permit holder and by 
the Chocolate Manufacturers 
Association. 


DATES: The new expiration date of the 
permit will be either the effective date 
of a final rule to establish a standard of 
identity for white chocolate, which may 
result from the petitions, or 30 days 
after termination of such rulemaking. 


FOR FURTHER INFORMATION CONTACT: 
Michelle A. Smith, Center for Food 
Safety and Applied Nutrition (HFS— 
158), Food and Drug Administration, 
200 C St. SW., Washington, DC 20204, 
202-205-5099. 


SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits, FDA 
issued a temporary permit to Hershey 
Foods Corp. (Hershey), 100 Crystal A 
Dr., P.O. Box 810, Hershey, PA 17033, 
to market test products identified, in 
part, as “white chocolate” that deviate 
from the U.S. standards of identity for 
chocolate products, e.g., chocolate 
liquor (21 CFR 163.111), sweet 
chocolate (21 CFR 163.123), milk 
chocolate (21 CFR 163.130), buttermilk 
chocolate (21 CFR 163.135}, skim milk 
chocolate (21 CFR 163.140), or mixed 
dairy product chocolates (21 CFR 
163.145) (58 FR 59050, November 5, 
1993). The agency issued the permit to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 341). The 
permit covered limited interstate market 
testing of products containing a 
component identified as ‘white 
chocolate”’ that deviates from the 
standardized chocolate products 
described in part 163 (21 CFR part 163) 
in that: (1) It is prepared without the 
nonfat components of the ground cacao 
nibs but contains the fat (cocoa butter) 
expressed from the ground cacao nibs; 
and (2} safe and suitable antioxidants 
are added. The test component meets all 


other requirements of the standards for 
chocolate products in part 163. 

A previous temporary permit issued 
to the same firm for the same products 
fi.e., test products containing a 
component designated as “white 
chocolate”) was in effect for a 15-month 
period that ended December 6, 1992 (56 
FR 46798, September 16, 1991}. On 
December 10, 1992, Hershey submitted 
a Citizen Petition to establish a standard 
of identity for white chocolate (filed 
December 15, 1992, Docket No. 86P— 
0297/CP 2). FDA has also received a 
Citizen Petition from the Chocolate 
Manufacturers Association requesting 
that the agency establish a standard of 
identity for white chocolate (filed March 
2, 1993, Docket number 86P-0297/CP 

@ 


). 

White chocolate, according to the 
suggested standard in these petitions, is 
the solid or semi-plastic food prepared | 
by intimately mixing and grinding cocoa 
butter with one or more nutritive 
carbohydrate sweeteners and one or 
more of the optional dairy ingredients 
specified in part 163. It contains not less 
than 20 percent of cocoa butter, not less 
than 14 percent of total milk solids, not 
less than 3.5 percent of milkfat, and not 
more than 55 percent of nutritive 
carbohydrate sweetener. It may also 
contain emulsifying agents, spices, 
natural and artificial flavorings and 
other seasonings, and antioxidants 
approved for food use. It contains no 
coloring material. 

Hershey has requested that their 
temporary permit be extended to allow 
for additional time for the market testing 
of their test products in order to gain 
additional information in support of any 
proposal that may result from these 
petitions. In support of their request, 
Hershey provided information on 
consumer acceptance and 
understanding of the term “white 
chocolate,’’stating that consumers 
associate the term with confectionery 
containing cocoa butter as a primary 
ingredient. Hershey also cited the 
number of requests to market test 
products identified as “white 
chocolate” that FDA has received and 
granted since it issued the original 
permit to Hershey in 1991 (i.e., Ganong 
Bros., Ltd., on November 5, 1993 (58 FR 
59050); The Pillsbury Co., on June 23, 
1994 (59 FR 32443); and Kraft General 
Foods, Inc., on July 1, 1994 (59 FR 
33976)). ' 

The agency finds that it is in the 
interest of consumers to issue an 
extension of the time period for the 
market testing of products identified in 
part as white chocolate. FDA is inviting 
interested persons to participate in the 
market test under the conditions that 
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apply to Hershey (e.g., the composition 
of the test product) except that the area 
of distribution shall not apply. Any 
person who wishes to participate in the 
extended market test must notify, in 
writing, the Chief of the Food Standards 
Branch, Office of Food Labeling, Center 
for Food Safety and Applied Nutrition 
' (HFS—158), Food and Drug 
Administration, 200 C St. SW., 
Washington, DC 20204. The notification 
must include a description of the test 
product, the amount of test product to 
be distributed, a justification statement 
for the amount requested, the area of 
distribution, and the labeling that will 
be used for the test product (i.e., a draft 
label for each size of container and each 
brand of product to be market tested). 
The information panel of the label must 
bear nutrition labeling in accordance 
with 21 CFR 101.9. Each of the 
ingredients used in the food must be 
declared on the label as required by the 
applicable sections of 21 CFR part 101. 
Therefore, under the provisions of 21 
CFR 130.17(i), FDA is extending the 
temporary permit granted to Hershey to 
provide for continued market testing on 
an annual basis of up to 21,800,000 
kilograms (48,000,000 pounds) of the 
test product. The test products will bear 
the fanciful names “‘Hershey’s Hugs, 
Mini Hershey’s Kisses Hugged by White 
Chocolate” and “Hershey’s Hugs, Mini 
Hershey’s Kisses Hugged by White 
Chocolate, with Almonds.” FDA is 
extending the expiration date of the 
permit so that the permit expires either 
on the effective date of a final rule to 
establish a standard of identity for white 
chocolate, which may result from the 
petitions, or 30 days after termination of 
such rulemaking. All other conditions 
and terms of this permit remain the 
same. 


Dated: December 19, 1994. 
F. Edward Scarbrough, 


Office of Food Labeling, Center for Food 
Safety and Applied Nutrition. 


[FR Doc. 94-32063 Filed 12-28-94; 8:45 am] 
BILLING CODE 4160-01-F 





Health Resources and Services 
Administration 


RIN: 0905-ZA82 


Program Announcement and Proposed 
Additional Review Criteria for 
Cooperative Agreements for Basic/ 
Core Area Health Education Centers 
Programs and Model State-Supported 
Area Health Education Centers 
Programs for Fiscal Year 1995 


The Health Resources and Services 
Administration (HRSA) announces that 


applications will be accepted for fiscal 
year (FY) 1995 Cooperative Agreements 
for Basic/Core Area Health Education 
Centers (AHEC) Programs authorized 
under section 746(a)(1) and Model 
State-Supported Area Health Education 
Centers Programs authorized under 
section 746(a)(3), title VII of the Public 
Health Service Act, as amended by the 
Health Professions Education Extension 
Amendments of 1992, Pub. L. 102-408, 
dated October 13, 1992. Comments are 
invited on the proposed additional 
review criteria stated below. 


Purpose and Eligibility 


In general, an area health education 
centers program shall be a cooperative 
program of one or more allopathic or 
osteopathic medical schools and one or 
more public or nonprofit private 
regional area health education centers. 

Section 746(a)(1) of the PHS Act 
authorizes Federal assistance to schools 
of allopathic or osteopathic medicine 
which have cooperative arrangements 
with one or more public or nonprofit 
private area health education centers for 
the planning, development and 
operation of area health education 
centers programs. 

To be eligible to receive support for 
an area health education centers 
cooperative agreement, the applicant 
must be a public or nonprofit private 
accredited school of allopathic or 
osteopathic medicine or consortium of 
such schools, or the parent institution 
on behalf of such school(s). 

Section 746(a)(3) authorizes Federal 
assistance to any school of allopathic or 
osteopathic medicine that is operating 
an area health education centers 
program and that is not receiving 
financial assistance under section 
746(a)(1), title VII of the PHS Act. 

The statutory authority for the Model 
State-Supported AHEC Program 
contains explicit language regarding 
activities and agreements between the 
medical and osteopathic schools which 
develop AHEC programs and the free- 
standing, community-based area health 
education centers which provide 
training sites and resources for the 
activities. To accomplish these specific 
tasks, a system of subcontracts is 
developed between the health 
professions schools and the 
independent AHEC centers in the 
communities. 

Certain programmatic agreements are 
required for the operation of a Mode! 
State-Supported AHEC Program. In 
operating this program, the school must 
agree to: 

a. coordinate the activities of the 
program with the activities of any office 
of rural health established by the State 


or States in which the program is 
operating; 

b. conduct health professions 
education and training activities 
consistent with national and State 
priorities in the area served by the 
program in coordination with the 
National Health Service Corps, entities 
receiving funds under section 329 or 
330 and public health departments; and 

c. cooperate with any entities that are 
in operation in the area served by the 
program and that receive Federal or 
State funds to carry out activities 
regarding the recruitment and retention 
of health care providers. 

Applicants in States where more than 
one eligible’entity exits are encouraged 
to collaborate in the submission of a 
single Model State-Supported AHEC 
Program application, which reflects a 
consortium of Statewide programs to 
coordinate community-based health 
professionals training activities. 

The principal objective of the 
legislation for the Model State- 
Supported AHEC Program is to 
encourage State coordination and 
support for AHEC activities. The most 
effective approach for obtaining support 
from State legislatures is to present a 
unified plan showing how all the 
programs are working together to 
provide the needed services in the State. 
Competitive applications from one State 
tend to be divisive rather than unifying 
in reaching common goals. 

To receive support, these programs 
must meet the requirements of the 
regulations as set forth in 42 CFR part 
57, subpart MM. 


Funding 


Approximately $19.9 million will be 
available for the Basic/Core Area Health 
Education Centers Programs in FY 1995. 
Total continuation support 
recommended is $16.5 million. It is 
anticipated that $3.4 million will be 
available to support 6 competing awards 
(renewals and new starts) averaging 
$566.000. 

Approximately $4.4 million will be 
available for the Model State-Supported 
Area Health Education Centers 
Programs in FY 1995. It is anticipated 
that 20 competing awards averaging 
$220,000 will be made. 


Period of Support 


Applicants for Basic/Core AHEC 
Programs may request up to 3 years of 
support with the expectation that 
AHECs planned and developed in years 
1 and 2 would be fully operational no 
later than the 3rd year. The period of 
Federal support should not exceed 12 
years for an area health education 
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centers and 6 years for an area 
health education center. 

Model State-Supported Area Health 
Education Centers Programs may 
request up to 3 years of support. 


Substantial Federal Involvement 


The Bureau of Health Professions, 
within the Health Resources and 
Services Administration, has substantial 
programmatic involvement in the 
planning, development, and 
administration of the AHEC projects by: 

1. Reviewing and approving plans 
upon which continuation of the 
cooperative agreement is contingent in 
order to permit appropriate direction 
and redirection of activities; 

2. Reviewing and approving all 
contracts and agreements among 
recipient medica! or osteopathic 
schools, other health professions 
schools and community-based centers; 

3. Participating with project staff in 

. the development of funding projections; 

4. Developing, with project staff, 
individual project data collection 
systems and procedures; and 

5. Participating with project staff in 
the design of project evaluation 
protocols and methodologies. 


National Health Objectives for the Year 
2000 


The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS led national activity for setting 
priority areas. The Cooperative 
Agreements for the Basic/Core AHEC 
Programs and the Model State- 
Supported Area Health Education 
Centers Programs are related to the 
priority area of Educational and 
Community-Based Programs. Potential 
applicants may obtain a copy of Healthy 
People 2000 (Full Report; Stock No. 
017-001—00474-0) or Healthy People 
2000 (Summary Report; Stock No. 017— 
001-00473-—1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, D.C. 20402-9325 
(Telephone 202-783-3238). 

Education and Service Linkage 

As part of its long-range planning, 
HRSA will be targeting its efforts to 
strengthening linkages between U.S. 
Public Health Service education 
programs and programs which provide 
comprehensive primary care services to 
the underserved. 

Smoke-Free Workplace 


The Public Health Service strongly 
encourages al} grant and cooperative 
agreement recipients to provide a 


smoke-free workplace and promote the 
non-use of all tobacco products. This is 
consistent with the PHS mission to 
protect and advance the physical and 
mental health of the American people. 


General Requirements 


As provided in section 746(b), an 
allopathic or osteopathic medical school 
may not receive an award for 
operational expenses under the existing 
Basic/Core AHEC Program or under the 
Model State-Supported AHEC Program 
unless the program: 

(A) maintains preceptorship 
educational experiences for health 
science students; 

(B} maintains community-based 
primary care residency programs or is 
affiliated with such programs; 

(C) maintains continuing education 
programs for health professionals or 
coordinates with such programs; 

(D) maintains learning resource and 
dissemination systems for information 
identification and retrieval; 

(E) has agreements with community- 
based organizations for the delivery of 
education and training in the health 
professions; 

(F) is involved in the training of 
health professionals (including nurses 
and allied health professionals), except 
to the extent inconsistent with the law 
of the State in which the training is 
conducted; and 

(G) carries out recruitment programs 
for the health science professions, or 
programs for health-career awareness, 
among minority and other elementary or 
secondary students from the areas the 
program has determined to be medically 
underserved; 


Requirements for Schools 


As required by section 746(c), each 
allopathic or osteopathic medical school 
participating in an AHEC program shall: 

(1) provide for the active participation 
in such program by individuals who are 
associated with the administration of 
the school and each of the departments 
(or specialties if the school has no such 
departments) of internal medicine, 
pediatrics, obstetrics and gynecology, 
surgery, psychiatry, and family 
medicine; 

(2) provide that no less than 10 
percent of all undergraduate allopathic 
and osteopathic medical clinical 
education of the school will be 
conducted in an area health education 
center and at locations under the 
sponsorship of such center; 

(3) be responsible for, or conduct, a 
program for the training of physician 
assistants (as defined in section 799) or 
nurse practitioners (as defined under 
section 822) which gives special 


consideration to the enrollment of 
individuals from, or intending to 
practice in, the area served by the area 
health education center of the program; 
and 

(4) provide for the active participation 
of at least 2 schools or programs of other 
health professions (including a school of 
dentistry and a graduate program of 
mental health practice if there are ones 
affiliated with the university with 
which the school of allopathic or 
osteopathic medicine is affiliated) in the 
educational program conducted in the 
area served by the area health education 
center. 

The requirement of paragraph (3) 
shall not apply to am allopathic or 
osteopathic medical school participating 
in an AHEC program if another such 
school participating in the same 
program meets the requirement of that 
paragraph. 

Requirements for Centers 


As required by section 746(d), each 
AHEC shall specifically designate a 
geographic area or a medically 
undeserved population it will serve, 
which is in a location remote from the 
main site of the teaching facilities of the 
school or schools which participate in 
the program with such center. 

In addition, each AHEC shall: 

(A) provide for or conduct training in 
health education services, including 
education in nutrition evaluation and 
counseling, in the area served by the 
center; 

(B) assess the health personnel needs 
of the area served by the center and 
assist in the planning and development 
of training s to meet such needs; 

(C) provide for or conduct a rotating 
osteopathic internship or a medical 
residency training program in family 
medicine, general internal medicine, or 
general pediatrics in which no fewer 
than four individuals are enrolled in 
first-year positions in such program; 

(D) provide opportunities for 
continuing medical education 
(including education in disease 
prevention) to ali physicians and other 
health professionals (including allied 
health personne}) practicing within the 
area served by the center; 

(E) provide continuing medical 
education and other educational 
support services to the National Health 
Service Corps members serving within 
the area served by the center; 

(F) conduct interdisciplinary training 
and practice involving physicians and 
other health personnel including, where 
practicable, physician assistants, nurse 
practitioners, and nurse midwives; 

(G) arrange and support educational 
opportunities for medical and other 
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students at health facilities, ambulatory 
care centers, and health agencies 
throughout the area served by the 
center; and 

(H) have an advisory board of which 
at least 75 percent of the members shall 
be individuals, including both health 
service providers and consumers, from 
the area served by the center. 

Any AHEC which is participating in 
an AHEC program in which another 
center has a medical residency training 
program (described in (C) above) need 
not provide for or conduct such a 
medical residency training program. 


Funding Provisions 


At least 75 percent of the total funds 
provided to a school under any AHEC 
program authority (Basic/Core AHEC 
program or Model State-Supported 
AHEC programs) must be expended by 
the AHEC program in AHEC centers and 
the school is required to enter into an 
agreement with each of such centers for 
purposes of specifying the allocation of 
the 75 t of funds. 

Section 746(e)(1)(B) of the Act 
requires that not more than 75 percent 
of total operating funds of a Basic/Core 
AHEC Program in any year shall be 
provided by the Federal Government. 
However, as provided in section 
746(e)(2), for an AHEC center developed 
as part of an AHEC program first funded 
under the basic AHEC authority on or 
after October 13, 1992, a ceiling of 55 
percent of the costs of any fifth or sixth 
year of the development or operation of 
a center is established. 

With respect to the costs of operating 
the Model State-Supported AHEC 
program, the schoo] will make available 
(directly or through donations from 
public or private entities) non-Federal 
contributions in cash toward such costs 
in an amount that is not less than 50 
percent of such costs. These funds must 
be for the express use of the AHEC 
Program and Centers, and not funds 
designated for other categorical or 

‘specific purposes. Amounts provided by 
the Federal Government may not be 
included in determining the amount of 
non-Federal contributions in cash. 

Section 746(a)(3)(D) states that 
schools must maintain expenditures on 
non-Federal amounts at a level that is 
not less than the level of such 
expenditures for the fiscal year 
preceding the first fiscal year for which 
the school receives an award. 

The following criteria for allocation of 
funds for Model State-Supported AHEC 
programs were established in the 
Federal Register on September 14, 1993, 
(at 58 FR 48068) after public comment 
and are being continued in FY 1995. 

As a condition of receiving funding: 


(1) applicants must meet the 
eligibility conditions of programs as set 
forth in section 746(b), and the AHEC 
centers they wish to have included must 
meet eligibility requirements in 
accordance with section 746(d); 

(2) the non-Federal cash contribution 
to the AHEC program(s) in the current 
year is at least equal to the amount to 
be received from the Federal program as 

uired by section 746(a)(3)(B); and 

63) the program activities for which 
support is requested are determined by 
peer reviewers to be qualitatively 
acceptable. 

Programs that submit acceptable 
applications, in accordance with the 
above criteria, will receive fundin 
based on the following allocation of 
funds: 

1. Annually, the total amount 


’ available for funding under section 


746(a)(3) will be divided by the total 
number of qualifying AHEC centers in 
approved applications. This will yield 
the per center allocation. The 
coordinating AHEC applicant for each 
State will receive an amount equal to 
the number of qualifying centers in the 
approved application times the per 
center allocation subject to the amount 
of non-Federal cash contributions and 
approved pr activities. 

2. In accordance with the provisions 
of section 746(e)(1)(A), the award will 
clearly indicate that 75 percent of the 
awarded funds are to be spent in 
approved centers. The remaining 25 
percent may be allocated to the AHEC 
program office and/or other 
participating schools. Awardees may 
distribute 75 percent or more of 
awarded funds to centers according to 
need. 

The State matching provision was 
included in this new legislation to 
promote State funding. The allocation of 
Federal funds to all qualifying AHEC 
programs is intended to provide as 
broad as possible a base for the 
accomplishment of this purpose. ‘The 
number of qualifying AHEC centers 
provides the means for distribution of 
funds because the statute requires that 
75 percent of the funds are designated 
to go to these entities. 

Review Criteria 

The following review criteria apply to 
the Basic/Core AHEC Programs, section 
746(a})(1) and the Model State- 
Sponsored AHEC Programs, section 
746(a)(3). 

The review of applications will take 
into consideration the following criteria: 

1. The degree to which the proposed 
project adequately provides for the 
program requirements set forth in 
sections 746(a)(1) and 746(a)(3); 


2. The capability of the applicant to 
carry out the proposed project activities 
in a cost-efficiént manner; and 

3. The extent of the need of the area 
to be served by the proposed area health 
education center. 


Proposed Additional Review Criteria 


The following additional criteria are 
proposed for review of applications for 


ey! 34 ca 
potential of the proposed 
AHEC program and ae be centers 
to continue on a self-sustaining basis 
and 

5. The extent to which the proposed 


_ project adequately responds to AHEC 
_ program performance measures and 


outcome indicators. 


Outcome Measures and Future 
Directions for the AHEC Program 


The development of outcome 
measures and other types of 
effectiveness measures is stressed in the 
title VII authorization legislation, the 
Health Professions Education Extension 
Amendments of 1992, Pub. L. 102-408. 
The Division of Medicine of the Bureau 
of Health Professions is continuing to 
identify and develop outcome measures 
for ongoing categorical programs. 
Applicants are encouraged to respond in 
their applications to outcomes that have 
been developed. Outcome measures are 
based on legislative intent and strategic 
directions adopted by the Division of 
Medicine. The current strategic 
directions include: 

e Generalism—Increasing the number 
of generalist physicians including the 
coordination and integration of training 
opportunities designed to produce 

eneralists 


? © Workforce Diversity, particularly 
the training of minorities; 

e Strategies to Improve Care for the 
Underserved; 

e Improve Primary Care Quality; 

e Increase Primary Care Faculty and 
Researchers; and 

e Emphasize Public Health and 
Interdisciplinary Training. 


Information on Performance Measures 
and Outcome Indicators 


Following are the performance 
measures and outcome indicators: 

A. State/local Funding (100 points). 
The current level of State funding or 
local funding for the eee or 
ongoing AHEC program, and the 
percentage of funds from nonfederal 
sources which make up the annual 
budget of the AHEC program and/or 
AHEC center{s). 

B. AHEC Elements (280 
points). (1) 10 percent Clinical Training 
with an emphasis on Ambulatory Care 


~ 
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Settings (40 points). The anticipated 
number of medical students trained 
annually in AHEC-supported remote 
ambulatory care sites, and the 
percentage (10 percent or more) of 
clinical undergraduate training of the 
medical school provided at AHEC- 
supported sites. 

iS Primary Care Residency (40 
points). The number of residents 
participating in at least one AHEC 
affiliated primary care residency (in 
Family Medicine, General Internal 
Medicine, or General Pediatrics) and the 
percentage of medical school graduates 
selecting primary care specialties over a 
most recent three-year period. 

(3) PA/NP Training and Recruitment 
(30 points). The number of students 
participating in at least one AHEC 
affiliated PA or NP training program. 

(4) Linkages to Other Federal 
Initiatives—Underserved Sites (30 
points). The active working 
relationships with other federally 
supported primary care oriented 
programs such as CHCs, MHCs, NHSC, 
and IHS facilities serving the 
underserved. 

(5) Linkages to other State Initiatives 
(10 points). Active working 
relationships with State supported 
programs such as state offices of rural 
health, state loan repayment programs, 
state health department, primary care 
associations, and other statewide 
initiatives. 

(6) Statewide Consortium (10 points). 
Participation within a statewide 
consortium which addresses health 
professions training needs and 
improvement of access to health 
services through educational 
interventions, including the supply and 
distribution of primary care personnel 
to underserved areas. 

(7) Multidisciplinary/ 
Interdisciplinary training (40 points). 
The sites, number of trainees and the 
expected impact on primary care needs 
of underserved areas by proposed or 
ongoing AHEC-supported primary care 
multidisciplinary training programs. 

(8) Disadvantaged and/or Minority 
Recruitment/Retention Institutional 
Performarice—Percent Minority 
Graduates (40 points). The relationship 
of minority recruitment efforts to 
admission and retention at specific 
health career training programs/ 
institutions, and the percentage of 
disadvantaged and underrepresented 
minority graduates of the programs/ 
institutions. ' 

(9) Evidence of proposed or existing 
AHEC(s), and participation in 
community-based decision-making (20 
points). Collaboration of community- 
based AHEC centers with medical and 


other health professions training 
programs and a network of primary care 
training sites. 

(10) AHEC Services to enhance the 
practice environment of program area 
(20 points). The range of AHEC services 
provided to enhance the practice 
environment (i.e., learning resources, 
telecommunications as a teaching tool), 
and the number of regional practitioners 
involved in the AHEC as adjunct 
faculty. 

C. Expected outcomes in AHEC 
geographic areas (20 points). A’ system 
is proposed or in place for tracking 
AHEC-éxperienced trainees (students, 
residents) who eventually practice in 
primary care in underserved areas. 


Additional Information 


Interested persons are invited to 
comment on the proposed additional 
review criteria. The comment period is 
30 days. All comments received on or 
before January 30, 1995 will be 
considered before the final additional 
review criteria are established. Written 
comments should be addressed to: Marc 
L. Rivo, M.D., M.P.H., Director, Division 
of Medicine, Bureau of Health 
Professions, Health Resources and 
Services Administration, 5600 Fishers 
Lane, Parklawn Building, Room 9A-25, 
Rockville, Maryland 20857. 

All comments received will be 
available for public inspection and 
copying at the Division of Medicine, 
Bureau of Health Professions, at the 
above address, weekdays (Federal 
holidays excepted) between the hours of 
8:30 a.m. and 5:00 p.m. 


Application Requests 


Requests for application materials and 
questions regarding grants policy and 
business management issues should be 
directed to: Ms. Diane Murray, Grants 
Management Specialist (U76), Bureau of 
Health Professions, Health Resources 
and Services Administration, Parklawn 
Building, Room 8C-26, 5600 Fishers 
Lane, Rockville; Maryland 20857, 
Telephone: (301) 443-6857, FAX: (301) 
443-6343. 

Completed applications should be 
returned to the Grants Management 
Branch at the above addesss. 

If additional programmatic 
information is needed, please contact: 
Louis Coccodrilli, M.P.H., Acting Chief, 
AHEC and Special Programs Branch, 
Division of Medicine, Bureau of Health 
Professions, Health Resources and 
Services Administration, Parklawn 
Building, Room 9A-25, 5600 Fishers 
Lane, Rockville, Maryland 20857, 
Telephone: (301) 443-6950, FAX: (301) 
443-8890. 


Paperwork Reduction Act 


The standard application form PHS 
6025-1, HRSA Competing Training 
Grant Application, General Instructions 
and supplement for these grant 
programs have been approved by the 
Office of Management and Budget under 
the Paperwork Reduction Act. The OMB 
Clearance Number is 0915-0060. 


Deadline Date 


The deadline date for receipt of 
applications for each of these grant 
programs is February 13, 1995. 
Applications will be considered to be 
“on time” if they are either: 

(1) Received on or before the 
established deadline date, or 

(2) Sent on or before the established 
deadline date and received in time for 
orderly processing. (Applicants should 
request a legibly dated U.S. Postal 
Service postmark or obtain a legibly 
dated receipt from a commercial carrier 
or U.S. Postal Service. Private metered - 
postmarks shall not be acceptable as 
proof of timely mailing.) 

Late applications not accepted for 
processing will be returned to the 
applicant. 

The Cooperative Agreement for Basic/ 
Core Area Health Education Centers 
Programs is listed at 93.824 and the 
Model State-Supported Area Health 
Education Centers Programs is listed at 
93.107 in the Catalog of Federal 
Domestic Assistance. These programs 
are not subject to the provisions of 
Executive Order 12372, 
Intergovernmental Review of Federal 
Programs (as implemented through 45 
CFR Part 100) or the Public Health 
System Reporting Requirements. 

Dated: November 18, 1994. 

Ciro V. Sumaya, 
Administrator. 
[FR Doc. 94~—32064 Filed 12-28-94; 8:45 am] 


BILLING CODE 4160-15-M 





Advisory Council; Notice of Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Public Law 92-463), announcement is 
made of the following National 
Advisory body scheduled to meet 
during the month January 1995: 

Name: Council on Graduate Medical 
Education 

Time: January 25, 1995, 1:30 p.m.—5:00 
p-m.; January 26, 1995, 8:30 a.m.— 
4:00 p.m. 

Place: Quality Hotel, Capitol Hill, 
Federal Ballroom, 415 New Jersey 
Avenue, S.W., Washington, DC 
20024. 

Open for entire meeting. 
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Purpose: Provides advice and 
recommendations to the Secretary and 
to the Committees on Labor and Human 
Resources, and Finance of the Senate 
and the Committees on Energy and 
Commerce and Ways and Means of the 
House of Representatives, with respect 
to (A) the supply and distribution of 
physicians in the United States; (B) 
current and future shortages of 
physicians in medical and surgical 
specialties and subspecialties; (C) issues 
relating to foreign medical graduates; 
(D) appropriate Federal policies 
regarding (A), (B), and (C) above; (E) 
appropriate efforts to be carried out by 
medical and osteopathic schools, public 
and private hospitals and accrediting 
bodies regarding matters in (A), (B), and 
(C) above; (F) deficiencies in the needs 
for improvements in, existing data bases 
concerning supply and distribution of, 
and training programs for physicians in 
the United States. 

Agenda: There will be a Congressional 
Physician Workforce Agenda panel 
discussion. 


The Council will be discussing and 
taking action on the draft Women 
Report and COGME’s Report Card. 


Reports and updates will be given on 
the changes in health care delivery, its 
impact on the physician workforce and 
medical education; discussion of 
Interim Report, Managed Care Impact on 
the Physician Workforce and Medical 
Education; discussion and action on 
Draft Report, Generalist and Specialist 
Supply and Requirements and COGME’s 
goals; discussion GME and Title VII 
Financing Policy Draft Paper and 
Options. Updates on Minorities in 
Medicine; Geographic Distribution; 
Council on Graduate Medical 
Education-National Advisory Council 
on Nurse Education and Practice; 
Medical Licensure Work Group; 
National Commission on Allied Health. 
Anyone requiring information regarding 
the subject Council should contact Marc 
L. Rivo, M.D., M.P.H.. Executive 
Secretary, telephone (301) 443-6190; or 
F. Lawrence Clare, M.D., M.P.H., Deputy 
Executive Secretary, telephone (301) 
443-6326, Council on Graduate Medical 
Education, Division of Medicine, 
Bureau of Health Professions, Health 
Resources and Services Administration, 
Room 9A-27, Parklawn Building, 5600 
Fishers Lane, Rockville, Maryland 
20857. 


Agenda Items are subject to change as 
priorities dictate. 


Dated: December 22, 1994. 
Jackie E. Baum, 


Advisory Committee Management Officer, 
HRSA. 


[FR Doc. 94—32003 Filed 12-28-94; 8:45 am] 
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National institutes of Health 


National Institute of Dental Research; 
Meeting of the National Advisory 
Dental Research Council and its 
Subcommittee 


Pursuant to Pub. L. 92-463, notice is 
hereby given of a meeting of the 
National Advisory Dental Research 
Council, National Institute of Dental 
Research and its subcommittee, on 
January 23-24, 1995. The meeting of the 
full Council will be open to the public 
on January 23 from 8:30 a.m. to recess, 
Conference Room 10, Building 31C, 
National Institutes of Health, Bethesda, 
Maryland, for general discussion and 
program presentations. The 
Subcommittee on Minority Activities 
meeting will be open to the public on 
January 23 from 4:30 p.m. to 
approximately 5:30 p.m., Conference 
Room 7, Building 31C. Attendance by 
the public will be limited to space 
available. 


IIn accordance with the provisions set 
forth in secs. 552b(c)(4) and 552b(c)(6), 
Title 5, U.S.C. and sec. 10(d) of Pub. L. 
92-463, the meeting of the Council will 
be closed to the public on January 24, 
8:30 a.m. to adjournment, for the 
review, discussion and evaluation of 
individual grant applications and for the 
discussion, review and evaluation of the 
Board of Scientific Counselors’ report. 
These applications and discussions 
could reveal confidential trade secrets 
or commercial property such as 
patentable material, and personal 
information concerning individuals 
associated with the applications and 
reports, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Dr. Lois K. Cohen, Executive 
Secretary, National Advisory Dental 
Research Council, and Director, 
Extramural Programs, National Institute 
of Dental Research, National Institutes 
of Health, Building 31, Robm 2C39, 
Bethesda, Maryland 20892, (telephone 
(301) 496-9469) will furnish a roster of © 
committee members, a summary of the 
meeting, and other information 
pertaining to the meeting. Individuals 
who plan to attend and need special 
assistance, such as sign language 
interpretation or other reasonable 
accommodations, should contact the 


Executive Secretary listed above in 
advance of the meeting. 
(Catalog of Federal Domestic Assistance 


Program No. 93.121, Oral Diseases and 
Disorders Research) 


Dated: December 19, 1994. 
Susan K. Feldman, 
Committee Management Officer, NIH. 
[FR Doc. 94-32011 Filed 12-28-94; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of Assistant Secretary for 
Policy Development and Research 


[Docket No. N-94-3857; FR-3845-N-01] 


Notice of Submission of Proposed 
information Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
expedited review, as required by the 
Paperwork Reduction Act. The 
Department is soliciting public 
comments on the subject proposal. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments shoulérefer to 
the proposal by name and should be 
sent to: Joseph F. Lackey, Jr., OMB Desk 
Officer, Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503. 


DATES: Comments must be received on 
or before January 10, 1995. 


FOR FURTHER INFORMATION CONTACT: Kay 
F. Weaver, Reports Management Officer, 
Department of Housing and Urban 
Development, 451 7th Street, SW, 
Washington, D.C. 20410, telephone no. 
(202) 708-0050. This is not a toll-free 
number. Copies of the proposed forms 
and other available documents 
submitted to OMB may be obtained 
from Ms. Weaver. 
SUPPLEMENTARY INFORMATION: This 
Notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB, for 
expedited processing, and information 
collection package with respect to the 
HOPE VI Baseline Resident Satisfaction 
Survey. HUD is requesting a 10-day 
OMB review of this information 
collection. 3 

The HOPE VI program was created for 
the purpose of revitalizing severely 
distressed or obsolete public housing 
developments, making them assets to 
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the communities in which they are 
located. The baseline assessment will 
evaluate both the implementation and 
the impacts of the HOPE VI program. 
Ultimately, HUD expects to evaluate the 
impacts of the program at five years and 
ten years after the implementation of 
HOPE VI. 

The baseline for the longitudinal 
evaluation of the HOPE VI program has 
two primary purposes: to collect 
baseline data for 15 HOPE VI public 
housing projects prior to the 
implementation of the HOPE VI 
program, and to develop a data 
collection system that will serve on- 
going monitoring needs and support 
later evaluations of the HOPE VI 
program. 

The Department has submitted the 
proposal for the collection of 
information, as described below, to 
OMB for review, as required by the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35): 

(1) The title of the information 
collection proposal; 

(2) The office of the agency to collect 
the information; 

(3) The description of the need for the 
information and its proposed use; 


(4) The agency form number, if 
applicable; 

5) What members of the public will 
be affected by the proposal; 

(6) How frequently information 
submission will be required; 

(7) An estimate of the total number of 
hours needed to prepare the information 
submission including numbers of 
respondents, frequency of response, and 
hours of response; 

(8) Whether the proposal is new or an 
extension, reinstatement, or revision of 
an information collection requirement; 
and 

(9) The names and telephone numbers 
of an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) 
of the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 


Dated: December 15, 1994. 
Michael A. Stegman, 
Assistant Secretary, Office of Policy. 
Development and Research. 
Notice of Submission of Proposed 
Information Collection to OMB 
Proposal: Information Collection 
Associated with the Public Housing 


HOPE VI Baseline Resident Satisfaction 
Survey 

Office: Office of Policy Development 
and Research 

Description of the need for 
information and its proposed use: This 
information collection is required in 
connection with the Evaluation of the 
HOPE VI program. the HOPE VI 
program will transform the nation’s 
most severely distressed public housing 
developments, making them assets to 
the communities in which they are 
located. The program combines physical 
improvements with social and 
community service. It allows PHAs to 
step beyond their traditional functions 
and practices in order to address the 
problems of some of the worst living 
environments in the country. The 
survey of households currently living in 
the distressed developments slated for 
redevelopment is intended to obtain 
baseline satisfaction data before the sites 
begin redevelopment. 

Form Number: None 

Respondents: Households currently 
living in the HOPE VI public housing 
sites. 

Frequency of Submission: One time. 

Reporting Burden: 





Form 


Respondents 


No. of re- 
spondents 





Time to 
complete 


Frequency Burden hours 








Residents of HOPE VI sites 





One time 341.5 











Status: New 

Contact: Todd M. Richardson, HUD, 
(202) 708-0574, Joseph F. Lackey, Jr., 
OMB, (202) 395-7316 


Dated: December 21, 1994. 
BILLING CODE 4210-62-M 
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PART A 
JUSTIFICATION 





INTRODUCTION 

The HOPE VI program was created for the purpose of revitalizing severely 

distressed or obsolete public housing developments, making them assets to the 
communities in which they are located. HOPE VI was authorized by the Departments 
of Veterans Affairs and Housing and Urban Development and Independent Agencies 
Appropriations Act of 1993 (the Appropriations Act). It was also authorized, with 
slight modifications (amending Section 24 of the 1937 Housing Act), by Section 120 
of the Housing and Community Development Act of 1992. Funded activities in the 
HOPE VI program include: funding of capital costs of major reconstruction, rehabilita- 
tion and other physical improvements, provision of replacement housing, management 
improvements, planning and technical assistance, and the implementation of 
community service programs and supportive services. The amount of the 
appropriations for 1993 was $300,000,000 and for 1994 was $755,000,000, for a 
total of $1.05 billion. 
The baseline assessment is the initial phase of what the Department of 
Housing and Urban Development (HUD) foresees as an opportunity to link local 
research universities with Public Housing Authorities (PHAs) to evaluate both the 
implementation and the impacts of the HOPE VI program. Ultimately, HUD expects 
to evaluate the impacts of the program at five years and ten years after the 
implementation of HOPE VI. 

The baseline for the longitudinal evaluation of the HOPE VI program has two 
primary purposes: to collect baseline data for 15 HOPE VI public housing projects 
prior to the implementation of the HOPE VI program, and to develop a data collection 
system that will serve on-going monitoring needs and support later evaluations of the 
HOPE VI program. The baseline evaluation will be conducted by Abt Associates Inc. 
over a period of 15 months. 

The technical approach relies on a flexible design framework, developed by 


Abt Associates Inc., to be used by a network of local research affiliates (LRAs) in 15 


Prepared by Abt Associates Inc. December 12, 1994 
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HOPE VI sites. These researchers were recruited from a variety of disciplines; they 
bring to the study expertise about local conditions as well as long-term potential for 
the longitudinal evaluation of HOPE VI. The LRAs have the responsibility for adapting 
the flexible design framework to local circumstances, obtaining local data, and 
preparing baseline case study reports. HUD may also contact them in the future about 
the five- and ten-year follow-up evaluations. Abt Associates Inc. will use information 
from HUD databases, as well as baseline information collected by the LRAs, to prepare 
a cross-site report that examines PHA, tenant and surrounding neighborhood 
characterjstics at the start of HOPE Vi, as well as historical conditions at the 
development. 

The baseline for the longitudinal evaluation of HOPE VI thus consists of 
these components: 


e collecting baseline information using locally available data and 
existing HUD data; 


writing case studies for each of the 15 HOPE VI public housing 
developments; and 


surveying a small sample of residents to develop a baseline for 
assessing changes in the general level of resident satisfaction. 


This request for OMB approval focuses on the HOPE VI Baseline Residént Satisfaction 


Survey. 


A1.0 CIRCUMSTANCES THAT MAKE THE COLLECTION OF INFORMATION NECESSARY 
HOPE VI differs from previous attempts to address the problems of 
severely distressed public housing in two significant ways. First, instead of focusing 
solely on the physical conditions of the development, the public housing agency (PHA) 
plans for HOPE VI are required to focus on the economic and social needs of the 
residents as well. Second, HUD has required PHAs to “incorporate boldness and 
creativity" in their plans as they address such difficult problems as high density, crime, 
poor structural design, and oppressive social and economic conditions. HOPE VI 
offers the PHA a great degree of flexibility in determining the approach most likely to 


be successful in treating the targeted development. Thus, HOPE VI isa 


comprehensive and flexible program combining reconstruction and redevelopment 


Prepared by Abt Associates Inc. 2 December 12, 1994. 
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activities with supportive services, community services, and partnerships with 
residents and community institutions to improve the lives of the residents. 

In order to assess the effectiveness of HOPE VI and evaluate the strengths 
and weaknesses of the plans implemented in each site, it is necessary to collect public 
housing-specific data from residents regarding the living conditions in the HOPE VI 
developments prior to implementation of HOPE VI, particularly with respect to 
‘satisfaction or dissatisfaction with the quality of housing, incidence of crime, 
perceptions of safety, building management, participation in community service 
activities, and supportive services needs. Even though there is likely to be substantial 
turnover in the resident population as well as considerable change in life 
circumstances among those who remain residents, it is necessary to describe the 
conditions experienced by a sample of residents at baseline. This information is 
necessary to conduct a comprehensive assessment of the impacts of HOPE VI using 
comparable data on the conditions found five and ten years after the implementation 
of HOPE VI. 


A2.0 How AND BY WHOM THE DATA Witt Be USED 
A2.1 Purpose of the Data Collection 


The purpose of the data collection is to provide HUD with a baseline for the 


longitudinal evaluation of the impacts of HOPE VI. The Baseline Resident Satisfaction 


Survey will provide the baseline information needed to assess the impacts on 


residents. This initial, descriptive data gathered at the start of the implementation 
phase of the HOPE vi program is crucial to HUD’s planned evaluation of the longer- 


term impacts of the program. 


A2.2 Consequences If the Information Was Not Collected 

Congress has authorized over $1 billion for HOPE VI. This program 
represents a dramatic departure from earlier programs designed to address severely 
distressed public housing. It is viewed, by some, as a "last chance" to demonstrate 


that public housing developments can be designed to meet the needs of the residents 


Prepared by Abt Associates Inc. December 12, 1994 
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and the community as a whole. Although the evaluation of the HOPE VI program will 
rely heavily on implementation case studies, the inclusion of residents’ perceptions of 
safety, level of victimization, and satisfaction with the changes associated with the 
program is crucial to understanding the overall impact of HOPE VI. Thus, a baseline 


survey of the residents is essential. 


A3.0 USE OF IMPROVED INFORMATION TECHNOLOGIES 


Improved information technology has been incorporated wherever feasible - 


to reduce the data collection burden. For example, some baseline data will be drawn 
from existing HUD electronic databases, such as the Multifamily Tenant 
Characteristics System (MTCS) and SMIRPH providing information on overall 
development-level resident demographics, vacancy rates, and accounts receivable. 
Use of these databases means that the Baseline Resident Satisfaction Survey needs 
to include far fewer data elements. 

The data elements included in the Baseline Resident Satisfaction Survey are 


not currently available in any form. 


A4.0 EFFORTS TO IDENTIFY DUPLICATION 
Throughout the preliminary design of the HOPE VI baseline evaluation, the 
data collection strategy has been designed to minimize the need to involve agencies 
and individuals in redundant data collection. For example, baseline data on the 15 
developments selected for the evaluation will be abstracted from existing records, 
such as MTCS, SMIRPH, and the Public Housing Management Assessment Program 
(PHMAP). These same sources will be used to update the variables at the five-year 
and ten-year assessment points in the longitudinal HOPE VI evaluation. 
| By contrast, much of the information requested of residents in the Baseline 
Resident Satisfaction Survey is attitudinal (safety, satisfaction) or tests knowledge of 
services. Such information can only be obtained through primary data collection at 


the time the HOPE VI program is being started. 
A5.0 Way SimiLarR ALREADY-AVAILABLE DATA CANNOT BE USED 
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The Baseline Resident Satisfaction Survey is a necessary part of the HOPE 
Vi evaluation because it is the only reliable source of resident satisfaction, 
victimization experience, perceptions of quality of housing, incidence of crime, 
perceptions of safety, building management, participantion in community services, and 
supportive services needs at baseline that can be linked to individual resident 
demographics. While demographics of the residents may be obtained from the PHA 
records, the other resident measures of interest are not included in those records. 
Overall resident satisfaction and perceptions can only be collected through primary 
data collection; further the links between demographics and resident perceptions may 
be crucial to understanding some of the later HOPE VI impacts. 


A6.0 EFFORT TO MinimiZE THE BURDEN FOR SMALL ENTITIES 
No smalt entities, other than the individual residents, will be part of the 
survey burden. Respondents to the Baseline Resident Satisfaction Surveys are 


individuals who live in the HOPE VI developments. Abt Associates has made every 


effort to minimize the burden on these individuals, by asking a limited set of attitudinal 


questions and demographics. Without this information from the residents, it will not 
be possible to determine what the HOPE VI impacts have been for the residents.. Such 
information as overall sense of.safety and satisfaction with the development can only 


be obtained from the residents directly. 
A7.0 CONSEQUENCES OF LESS FREQUENT DATA COLLECTION 
The data collection for this study is a one-time effort; therefore, this Section 
A7 is not applicable. 
A8.0 CIRCUMSTANCES REQUIRING DEVIATION FROM GUIDELINES IN 5 CFR 1310.6 
No deviation from the Guidelines in 5 CFR 1310.6 will be required for this 


data collection. 


A9.0 CONSULTATIONS OUTSIDE OF THE AGENCY 


Prepared by Abt Associates Inc. December 12, 1994 
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HUD has contracted with Abt Associates Inc. to assist in the development 


of the research design and to conduct the baseline data collection and analysis. Key 


staff from Abt Associates are Linda B. Fosburg, Ph.D. and Susan J. Popkin, Ph.D 


Supporting their efforts are the local research affiliates in the HOPE VI sites: 


Atlanta: Georgia Institute of Technology: Larry Keating, Ph.D.; 


Baltimore: Cultural Communications Systems: Tony Whitehead, 
Ph.D.; James Peterson, Jr.; Linda Kaljee; 


Boston: Massachusetts Institute of Technology: Langley Keyes, 
Ph.D.; Charles Adams; 


Camden (NJ): Environmental Research Group: Walter Moleski, 
Executive Director; Peter Hecht, Ph.D.; 


Charlotte: Police Executive Research Forum: Deborah Weisel, 
M.P.A.; Debbie Meagher, M.P.A.; 


Chicago: Lake Forest College: Paul Fischer, Ph.D.; 


Cleveland: Case Western Reserve University, Mandell School of 
Applied Social Science: Darlyne Bailey, Ph.D.; Sharon Milligan, 
Ph.D.; Linda Persse, Ph.D., M.S.W.; 


Detroit: University of Michigan: Robert Marans, Ph.D.; John Beal; 


Milwaukee: University of Wisconsin: Jose Vasquez; Calvin Brutus; 
John Merrill, Ph.D.; 


New Haven: Yale University: Douglas Rae, Ph.D., 


New Orleans: University of New Orleans: Timothy Joder, A.|.C.P, 
M.P.A.; Robert W. Becker, A.1.C.P; 


Oakland: University of California at Berkeley: Victor Rubin, Ph.D.; 
Judith Innes, Ph.D.; 


San Antonio: Susan J. Szaniszlo, M.P.A.; 


San Francisco: San Francisco State: Michael Reisch, Ph.D.; Felix 
Rivera, Ph.D.; 


Washington, DC: American University: Brett Williams, Ph.D. 


In addition, to. assist in the study design, Abt Associates convened a 


Research Advisory Group comprised of nationally recognized experts in issues related 


to public housing, community crime prevention, and evaluation design. The members 


of the Research Advisory Panel are: 


Greg Byrnes, Executive Director, Dade County Dept. of Housing and 
Urban Development, Miami, FL; 
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Gayle Epp, Principal, Epp Associates, Jamaica Plain, MA; 


Langley Keyes, Ph.D., Professor, Department of Urban Studies and 
Planning at the Massachusetts Institute of Technology, Cambridge, 
MA; 


Dennis Rosenbaum, Ph.D., Professor, Center for Research in Law and 
Justice at the University of illinois, Chicago, IL; and 


Richard Wener, Ph.D., Professor, Department of Social Sciences at 
Polytechnic University, Brooklyn, NY. 


A10.0 ARRANGEMENTS AND ASSURANCES REGARDING CONFIDENTIALITY 
Residents will be assured that their individual answers will not be revealed 
to anyone else at their development or the PHA, including the manager, or to anyone 


else except for research purposes. Residents will receive a letter explaining the 


purpose of the survey, as well as an assurance from HUD and its contractor, Abt 


Associates, that the information will be kept confidential. 

Local researchers will be trained on appropriate handling of confidential 
information. Among other restrictions, local researchers will be required to assign a 
control ID to each resident survey and to record only this identifier on the 
questionnaire itself. The names of the resident or household members and the precise 
address of the unit will be recorded on a sample control sheet which will be kept by 
the LRAs until the end of the contract and then destroyed. Neither the PHA nor HUD 
will have access to this identifying information. LRAs will return the surveys to Abt 


Associates for processing. 


A11.0 SeNsITIVE QUESTIONS 

One of the key features of the HOPE VI program is the desire to address the 
safety concerns of residents, including fear of crime and actual level of victimization. 
The HOPE VI Baseline Resident Satisfaction Survey includes a series of questions on 
victimization, which are sensitive. Questions 41-47 ask directly about victimization 
of the respondent and the respondent's household in the preceding 12 months. These 
questions require only a simple YES/NO response, thus minimizing the potential of 


identification and refusal to answer the questions. 
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A12.0 ESTIMATED COSTS TO THE FEDERAL GOVERNMENT 
The costs for this data collection are included in the subcontracts to the 


LRAs. The estimated cost to the Federal Government is approximately $14,570. 


A13.0 RESPONDENT BURDEN 
The Baseline Resident Satisfaction Survey is a 30-minute face-to-face 
interview. The initial sample size for this survey is 911. With a 75 percent response 


rate, this will produce 683 completed interviews. Occupied units of the HOPE VI 


developments will be randomly sampled. The respondent burden is based on the 


following assumptions: 


e At a proportion of 50 percent, the number of completed interviews 
needed for a 95 percent confidence interval of plus or minus 15 
percentage points; and 


° A final response rate of 75 percent of those sampled is expected. 
The respondent burden is as follows: 


683 residents @ 30 minutes per interview = 341.5 hours 


A14.0 REASONS FOR CHANGE IN BURDEN 


Not applicable. 


A15.0 TABULATION PLANS, STATISTICAL ANALYSIS, STUDY SCHEDULE AND PUBLICATION 

Baseline resident survey data will be aggregated and reported as part of the 
case studies of the 15 HOPE VI developments in the study. Response frequencies and 
cross-tabulations of response will be prepared to document resident views at the 
baseline. 

In the spring of 1995, Abt Associates will deliver to HUD baseline case 
studies for the 15 HOPE VI project sites. HUD will utilize these baseline data as the 
ten-year evaluation progresses. The results of the Baseline Resident Satisfaction 
Survey will be sent to the LRAs for inclusion in the case studies of each HOPE VI site 
and summarized by Abt in the Cross-Site Report. A complete study schedule is 


presented in Exhibit 1. 
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Exhibit 1 


STUDY SCHEDULE AND DELIVERABLES 





Orientation 


07/06/94 





Management and Subcontracting Plan 
Draft Management and Subcontracting 
Plan 
Final Management and Subcontracting 
Plan 


07/22/94 
08/08/34 





Preparation of Overall Research Design 
Draft Research Design 
Final Research Design 


Week 12 
Week 15 


09/23/94 
10/12/94 





Preparation of Local Designs 
Draft 
Final 


Week 19 
Week 24 


11/11/94 
12/14/94 





Case-Study Protocol Development 
Draft 
Final 


Week 20 
Week 26 


12/18/94 
12/30/94 





Task 6: Analysis of HUD Data 
Compilation of Data, Analysis 


Week 27- 
Week 48 


01/03/95- 
06/03/95 





Task 7a: Case Study Coordination and Meetings 
Start-Up Meeting 
Case Study Discussion 


Week 15 
Week 48 


10/14/94 
06/03/95 





Task 7b: Case Study Development & Review 
Draft 
Final 


Week 56 
Week 61 


07/28/95 
08/28/95 





Task 8: Cross-Site Report 
Draft 
Final 
Submission of Data Files 


Prepared by Abt Associates Inc. 
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Week 64 
Week 64 
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08/25/95 
09/22/95 
09/22/95 


ms 
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The purpose of the Baseline Resident Satisfaction Survey is to describe the 
residents’ perceptions of satisfaction, safety, crime, and needs for supportive services. 
Since few of the current residents are likely to be residents at the time of the five and 
ten-year follow-ups of the longitudinal evaluations, the baseline sample of resident 
opinions does not need to be statistically robust. Instead it will be used to 


qualitatively characterize resident opinions at the outset of HOPE VI. 


B1.0 POTENTIAL RESPONDENT UNIVERSE 

All head of households that are currently lease holders on the roster of 
occupied units at the fifteen HOPE VI developments in the baseline evaluation will be 
eligible for the sample. According to the latest HUD estimates, approximately 9000 


units are currently occupied in these HOPE VI developments. 
B2.0 STATISTICAL METHODS 


B2.1 STRATIFICATION AND SAMPLING PLANS 


From the number of currently occupied units in each of the fifteen HOPE VI 


sites,’ Abt Associates will draw a random sample of the desired size as a sequence 
of numbers in a series from one to the total. The Local Research Affiliates (LRAs) will 
use the list of selected numbers to select from the PHA lists of occupied units in the 
development. There will be no stratification of the sample. 


B3.0 METHODS TO Maximize RESPONSE RATES 
The survey will be conducted by a member of the LRA staff. In order to 
achieve a 75 percent response rate, an in-person interview (rather than a mailed 


survey or telephone interview) strategy will be implemented. Use of this mode of 





' One of the fifteen sites is currently entirely vacant and another is likely to be completely 
vacant before the survey can be implemented. 
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interviewing has several advantages. Many of the residents have a very low reading 
level and could not easily complete a mailed questionnaire. Many of the residents do 
not have working phone numbers. Finally, some residents will not be fluent in English, 
and the interviewers will have a choice of instruments in the languages needed. 
Interviewing will be conducted at a safe central location, e.g. the 


managment office for the development. This will ensure the safety of the LRA staff 


and the residents. 


B4.0 RESULTS OF PRE-TESTING 


All of the questions in the Baseline Resident Satisfaction Survey have been 
used successfully in recent data collections with similar populations. A crosswalk of 


questions to source is presented in Exhibit 2. 
B5.0 STATISTICAL CONSULTATIONS AND INFORMATION COLLECTION AGENTS 


B5.1 CONSULTATION ON THE STATISTICAL ASPECTS OF THE DESIGN 
The individual consulted about the sampling design and statistical properties 


of the sample is Michael Battaglia, Chief Sampling Statistician at Abt Associates Inc., 
617-492-7100. 


B5.2 INFORMATION COLLECTION AGENTS 


All information for this survey will be collected by the LRAs and their staffs. 
Instructions will be provided by Abt Associates. 
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Exhibit 2 


SOURCES OF QUESTIONS FOR BASELINE RESIDENT SATISFACTION SURVEY 








Evaluation of HUD Supportive Housing Programs for Persens with 
Disabilities: OMB No.2528-0152 





Evaluation of Moving to Opportunity Program: OMB No.2528-0161 





Evaluation of the Chicago Housing Authority’s Anti-Drug Initiative: A 
Model of Comprehensive Crime Prevention in Public Housing * 





Evaluation of Moving to Opportunity Program: OMB No.2528-0161 





Evaluation of the Chicago Housing Authority’s Anti-Drug Initiative: A 
Model of Comprehensive Crime Prevention in Public Housing * 





Evaluation of HUD Supportive Housing Programs for Persons with 
Disabilities: OMB No.2528-0152 





Evaluation of the American Conservation and Youth Services Corps: 
OMB No.3200-0015 


71 Developed for this evaluation 








Standard demographics 





77 Developed for this evaluation 





78 Standard demographics 








* This evaluation is being done for the Institute of Justice. Susan J. Popkin, Ph.D. is the 
Principal Investigator. 
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OMB Clearance Numbec #4#F- aa aa RR 
Expires MM/OD/YY 


HOPE VI BASELINE RESIDENT SATISFACTION SURVEY 


PHA: DATE: 








BUILDING NUMBER: Case ID #: 








1. How long have you lived in this apartment? 
(RECORD IN MONTHS. IF MORE THAN THREE YEARS, SKIP TO Q. 3) 


What was the most important reason for your moving here? (RECORD VERBATIM. PROBE FOR THE 
MOST IMPORTANT REASON.) 














TO BE NEAR MY FAMILY 

THIS IS WHAT THE PHA GAVE ME 
AVAILABILITY OF RENT SUBSIDY--LOWER RENT 
AVAILABILITY OF ON-SITE SUPPORT SERVICES 
MORE CONVENIENT LOCATION 

SAFER THAN PREVIOUS BUILDING 

BETTER OR LARGER APARTMENT 

NO CHOICE; NO WHERE ELSE TO GO 

OTHER (SPECIFY) 





On the whole, how do you feel about your building as a place to live? Are you very satisfied, 
somewhat satisfied, somewhat dissatisfied or very dissatisfied? (CHECK ONE) 


Very satisfied 
Somewhat satisfied 
Somewhat dissatisfied 
Very dissatisfied 


How would you rate your overall satisfaction with your apartment? Would you say you are: (CHECK 
ONE) 


Very satisfied 
Somewhat satisfied 


Think about your apartment. Tell me whether you think the following things are a big problem, some 
problem, or no problem in your apartment. (CHECK ONE) 





BIG SOME NO 
PROBLEM PROBLEM PROBLEM 





Walls with peeling paint or broken plaster? 





Plumbing that doesn’t work? 





Rats or mice? 





6 
7. 
8. 
9 


Broken locks or no locks on the door to your unit? 








10. Broken windows or windows without screens? 
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BIG NO 
PROBLEM PROBLEM 





. A heating system that does not work? 





. A stove or refrigerator that does not work? 





. Exposed wire or electrical problems? 





. Too little living space? 





. Adequacy of storage space? 





. Too much noise? 




















How safe do you feel being alone at night in the area right outside your building—that is, in the 
parking lots, the lawns, the streets or sidewalks sight outside your building? Do you feel very safe, 
somewhat safe, somewhat unsafe, or very unsafe? (CHECK ONE) 


How safe do you feel being alone at night inside your apartment? Do you feel very safe, some- 
what safe, somewhat unsafe, or very unsafe? (CHECK ONE) 


Very safe 
Somewhat safe 
Somewhat unsafe 
Very unsafe 


Now, please think about the stairwells, hallways, elevators, and lobby of your building. Tell me whether 


you think the following things are a big problem, some problem, or no problem in those areas inside your 
building: 








19. People being attacked or robbed in the stairwells, hallways, 
elevators or lobby of your building. Is that a big problem, 
some problem, or.no problem? is 





20. People selling drugs? 





21. Peopie using drugs? 





22. Young people controlling the building? 





23. Groups of people just hanging out? 





24. Graffiti—that is, writing or painting on the walis? 





25. Shootings and violence? 





26.. People breaking in or sneaking into homes to steal things? 


27. Broken lightbulbs that are not replaced for at least 24 
hours? 











28. Trash and junk in the halls and stairwells? 
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BIG 
PROBLEM 


SOME 
PROBLEM 


NO 
PROBLEM 








29. Are there other problems you'd like to comment on? 
(SPECIFY) 
a big problem, some problem or no problem? 





. Is that 

















Now let’s go over those questions again, but this time please think about the area right outside your 
building—the parking lots, the lawns, the street or sidewalks right outside your building. Please tell me 
whether you think the following things are a big problem, some problem, or no problem in those areas right 


outside your building: 





BIG 
PROBLEM 


SOME 
PROBLEM 


NO 
PROBLEM 





. People being attacked or robbed right outside your 
building. Is that a big problem, some problem, or no 
problem? 





. People selling drugs? 





. People using drugs? 





. Groups of people just hanging out? 





. Graffiti—that is, writing or painting on the walls? 





. Shootings and violence? 





. Trash and junk in the parking lots and lawns? 








. Are there other problems you'd like to comment on? 
(SPECIFY) 
a big problem, some problem or no problem? 





. Is that 














If residents work together, how much can they help solve the problems of crime and drugs in 
this building? Would you say that residents can help a lot, some, a little, or not at all? (CHECK 


ONE) 


Do people in your building generally help each other out, or do they go their own way? (CHECK 


ONE) 


Help each other out 
Go their own way 
BOTH 


Who should be more responsible for stopping crime and drugs in your development, the tenants 
or the Housing Authority management? (CHECK ONE) 


Tenants 
Housing Authority Management 
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Please tell:me if any of the following things have happened to you or to anyone in your household at (USE 
DEVELOPMENT NAME) in the past 12 months: 





YES NO 





. Was anyone’s purse or jewelry snatched from them? 





. Was anyone beaten or assaulted? 





. Was anyone stabbed or shot? 





. Did anyone try to break into your home to steal something? 





. Was anyone caught in a shootout? 





. Have bullets come into your apartment in the past 12 months? 





. Have had any other problems like this in the past 12 months? 
(SPECIFY) 




















Please tell me if the following things have occurred in your building or your apartment in the past 12 
months: 





YES NO 





48. Were vacant apartments in your building boarded up? 





49. Were vacant apartments in your building rented to new tenants within 
30 days? 





50. In the past 12 months, did the housing authority fix anything in your 
apartment? , 





51. Were the elevators you use not working for more than 24 hours? 





52. Were there problems with trash piling up in the hallways? 





53. To your knowledge, has the Housing Authority started any new 
programs or activities in your building in the past 12 months? 

















Now I'd like to ask you a few questions about the protection for your building. 


54. Do you have guards? 


55. How satisfied are you with the guards that protect your building? Would you say you are: (CHECK 
ONE) 


Very. satisfied 
Somewhat satisfied 
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57. How satisfied are you with the police patrols that protect your building? Would you say you are: 
(CHECK ONE) 


Very satisfied 

Somewhat satisfied ....# 
Samewhat dissatisfied 

Very dissatisfied 


Does your building have a tenant patrol? 


No (IF NO, SKIP TO Q. 60) 


How satisfied are you with the tenant patrol? Are you very satisfied, somewhat satisfied, 
somewhat dissatisfied or very dissatisfied? (CHECK ONE) 


Very satisfied .. 
Somewhat satisfied 
Somewhat dissatisfied 
Very dissatisfied 


Do you attend meetings of the Resident Council in your development? 


How satisfied are you with the management of the building? Are you very satisfied, somewhat 
satisfied, somewhat dissatisfied or very dissatisfied? (CHECK ONE) 


Very satisfied 

Somewhat satisfied 
Somewhat dissatisfied ... 
Very dissatisfied 


Do you work for pay? 


In the past 12 months, have you done any volunteer work in your community? 


WOR ik ia 
No. 


In the past 12 months, have you been a volunteer in a community service program [OR THE 
"COMMUNITY SERVICE PROGRAM" BY NAME]? 
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67. In which of the foliowing major community service activities did you volunteer? (IF YES TO A 
CATEGORY, ASK THE FOLLOW-UP SUB-CATEGORY AREAS, OTHERWISE SKIP TO THE NEXT 
MAJOR CATEGORY) 


A. Education 
(1) Instructional Assistance 
(2) Mentoring 
(3) Tutoring 
(4) Literacy Training 
Physical Improvements or Construction 
(1) Improvement of Neighborhood or Public Facilities 
(2) Housing Rehabilitation 
(3) Creating Access for the Physically Challenged 
(4) Vandalism Repair 
Human Services 


(3) In Hospitals, Nursing Homes, Seniors Centers, Hospices 
(4) Health Education 

(5) Assistance to the Disabled 

(6) Library Services 

(7) Social Service 

(8) Community Work Programs 

(9) Food Bank, Food Drive, Soup Kitchen 

(10) Substance Abuse Prevention and Treatment 
Conservation 


(2) Energy Audits 

(3) Water Conservation 
(4) Weatherization 

(5) Recycling 

(6) Forestry 


(9) Animal Habitat Projects 

(10) Wetlands Protection 

(11) Education and Outreach 

Public Safety 

(1) Fire Prevention and Controi 

(2) Search and Rescue 

(3) First Aid/CPR 

(4) Drug/Crime/Gang Prevention/tenant patrol/neighborhood watch 
(5) Law Enforcement/Criminal Justice 

(6) Pest and Disease Control 

Disaster Response 

(1) Erosion, flood, drought, and storm damage assistance 
(2) Clean-up and Repair 

Other 

(1) Special events 

(2) Public Surveys 

(3) Public Relations 
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68. After the end of your current volunteer work, do you plan to volunteer again? 


VBS as a ie FES REA Ee 600 Pe eR DEE 006.8 Ole ds 6 6 0-00 0 w Oe eS Oo 


is I, I iain coh Sas bo Oa hbk bwdb ea cic cdteriedseeie Bl 


69. Would you prefer to do the same kind of volunteer activities or would you prefer to do something 
different? . 


Gale i k40 84 wed pee Mind kes ekki teats daw ee 


Different (SPECIFY No. in Q. 67) zug neta oct. ae 


Why? (NOTE REASON: #1: assignment area, #2: people involved, #3: organization (e.g. 
one-on-one vs. other, small impact vs. broad impact, etc.) 











Some people use support services to help them to improve their lives. Do you use any of the 
following types of services? (IF YES TO A CATEGORY, ASK THE FOLLOW-UP SUB-CATEGORY 
AREAS, OTHERWISE SKIP TO THE NEXT MAJOR CATEGORY. FOR EACH SUB-CATEGORY, ASK: 
Do you receive this service at the development or outside the development? IF NO TO A 
CATEGORY, ASK: Is this a service you need? (IF YES, ASK THE FOLLOW-UP SUB-CATEGORY 
AREAS FOR SERVICES NEEDS ONLY. IF NO, SKIP TO THE NEXT CATEGORY AND REPEAT:) Is 
this a service you need? 


























Yes O No O 





Basic/Remedial Education : 
On-Site O | Off-Site Needed 0 | Not Needed 0 


Yes O . No 0 








English as a Second Language 
sf On-Site 0 Off-Site Needed 0) | Not Needed 0 





Yes 0 No 0 





Genera! Equivalency Diplema (GED) ¥ 
On-Site O | Off-Site Needed 0) Not Needed 0) 





Yes 0 No | 





Tutoring, Preparatory Assistance 
; On-Site O Off-Site Needed (] | Not Needed 0 


Yes 0 No 0 








Early Childhood Education (e.g., Head Start) 











| Off-Site Needed (] | Not Needed O 





Yes O No 0 
Prevocational Training (e.g., appropriate 
appearance, being on time, etc.) On-Site O Off-Site Needed (1) | Not Needed 


oO 














Yes 0 No 0 





(2) Work Experience, Job Shadowing 








On-Site O Off-Site Needed (1) | Not Needed 
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No 0 
Career Awareness, Job Search Skills . 
: On-Site Off-Site Needed 0 | Not Needed ( 

Oo No 0 


On-Site Off-Site Needed 0 | Not Needed 


Training for Specific Jobs 


0 No 0 

Off-Site Needed 0 | Not Needed 
a) No 0 

Off-Site Needed 0 | Not Needed 


Parenting Training 


Household Management 


| No 0 
Personal Health Care ; 

On-Site Needed 0 | Not Needed 

0 : No 0 
Off-Site Needed 0 | Not Needed 

No 0 
Needed (1) | Not Needed 

No 0 


Off-Site Needed 1) | Not Needed 


Nutrition 


Sex Education or Family Planning 


Prenatal Care 


0 No 0 
Personal Finances 


On-Site ’ Off-Site Needed 0 | Not Needed 
O No O 
(8) Individual or Group Counseling : 
On-Site Off-Site Needed 0 | Not Needed 
Oo No 0 


On-Site Off-Site Needed 0 } Not Needed 


(9) Interpersonal Skills Training 


0 No 0 
On-Site Off-Site Needed 0) | Not Needed 


(10) Substance Abuse Prevention 


Oo No 0 


{11) Substance Abuse Treatment : ; 
On-Site Off-Site Needed 0) | Not Needed 


No 0 
(1) WIC (Supplemental Food Program for 
Women Infants and Children) i Needed 0 | Not Needed 


No 0 
Needed 0) | Not Needed 


(2). Immunization and Screening 
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Yes 0 No 0 


Day Care On-Site O | Off-Site Needed O Not Needed 0 
Yes O No O 











hool Care (may include feeding) 
Ree ree On-Site O | “Off-Site Needed 0 | Not Needed 0 





Yes O ‘ No O 





ducation 
Drug Educatio On-Site O | Off-Site Needed 0 | Not Needed 0 





Yes O No 0 





Youth Sports and Recreation 
net ~ | Off-Site Needed 0 | Not Needed 0 


Yes O No 0 








Youth Education and Tutoring 
e 7 a) | Off-Site Needed 0 Not Needed 0 


Yes 0 No () 








Youth Mentoring Program 
= . : On-Site O | Off-Site Needed 0 Not Needed 0 





Yes O No 0 





Youth Jobs Program 
* . Onsite O | off-site O|: Needed O | Not Needed 0 














Yes O 





Case Management : 
RTS On-site O | off-site Needed | Not Needed 0 





Yes O No 0 





Other (SPECIFY) : 
" oO | offsite Needed 0 | Not Needed O 


Yes O No 0 








Other (SPECIFY) 
On-Site 0 | Off-Site Needed 1) | Not Needed 0 





Yes 0 No 0: 





Other (SPECIFY) : 
0 Off-Site Needed 0 | Not Needed 0 





Yes 0 No 0 





Other (SPECIFY) 
0 Off-Site Needed 0 | Not Needed 0 


Yes 0 No O 








Other (SPECIFY) 3 
On-Site O Off-Site Needed 0 | Not Needed 0 























How long have you lived in public housing? (RECORD IN MONTHS AND YEARS) 
72. What is your date of birth? / / 





73. How many persons live in your household (i.e., live in this apartment or room), including yourself? 


Total: 
74. How many children under 18 years of age live with you? Children: 
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. What is the highest grade or year of schoo! that you have completed? Highest grade: 
. What is your race or ethnic origin? (READ LIST. CHECK ONE.) 


Other minority (SPECIFY) 
Are you. .. 





Hispanic 
Non-Hispanic 


. If you could make one suggestion for improving your building or development, what would it 
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UL 8: Depamninatatiematad aid Geen Develaipenict 
Washington, D.C. 20410-6000 


Name 
Address 
City, State ZIP 


Dear Resident: 


Your development will be part of the new Department of 
Housing and Urban Development (HUD) program called HOPE VI. That 
means the housing authority will be doing things like building 
new units, reconstructing old units, and bringing in new social 
services for residents. HOPE VI is one of HUD’s most important 
programs. The purpose of this program is to try to improve the 
quality of life for public housing residents. The work for this 
project will happen over the next five to ten years. 


In order for HUD to tell how well the HOPE VI program is 
working, it is important that we have information about how 
residents feel about their building as a place to live. Our plan 
is to ask you about your feelings now and come back again in five 
years to see if things have gotten better. 


To find out how residents feel, we are asking a small number 

to participate in a short survey. The survey will take about 30 
minutes to complete. The survey asks about what you (as a 
resident) think about crime, safety, and maintenance in the 
building. The survey also asks about the use of supportive 
service programs and participation in any community service 
efforts. The survey is being conducted by local researchers who 
are studying the HOPE VI program in your development. 


Your answers to this survey will be kept private -- no one 
from the housing authority will see your survey and no names will 
be used in any reports. The only people who will see your survey 
are the researchers studying the HOPE VI program. If you have 


any questions about the survey, you may call Todd Richardson at 
HUD at (202) 708-0574. 


Thank you very much for participating in the survey. 


Sincerely, 


Margery A. Turner 

Deputy Assistant Secretary for 
Research, Evaluation, and 
Monitoring 


FR Doc. 32018 Filed’12-28-94; 8:45 am] 
BILLING CODE 4210-42-C 
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Office of Housing 
[Docket No. N-94-3719; FR-3473-N-06] 


Notice of Submission of Proposed 
Information Collection to OMB 


AGENCY: Office of Housing, HUD. 
ACTION: Notice. 





SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
expedited review, as required by the 
Paperwork Reduction Act. The 
Department is soliciting public 
comments on the subject proposal. 
DATES: Comments due date: January 9, 
1995. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Joseph F. Lackey, Jr., OMB Desk 
Officer, Office of Management and 
Budget, New Executive Office Building, 
Washington, D.C. 20503. 

FOR FURTHER INFORMATION CONTACT: 
Kay F. Weaver, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, D.C. 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Ms. Weaver. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 


described below to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Payment Voucher for 
Intermediaries Administering Technical 
Assistance Grants form will assist grant 
recipients in making requests for 
disbursement of funds through the 
automated Line of Credit Control/Voice 
Response System, which will expedite 
the disbursement of funds to the 
recipient. The form also allows HUD 
field staff to verify requests for funds. 

The Notice lists the following 
information: 

(1) the title of the information 
collection proposal; 

(2) the office of the agency to collect 
information; 

(3) the description of the need for the 
information and its proposed use; 

(4) the agency form number, if 
applicable; 

(5) what members of the public will 
be affected by the proposal; 

(6) how frequently information 
submissions will be required; 

(7) an estimate of the total number of 
hours needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; 

(8) whether the proposal is new or an 
extension, reinstatement, or revision of 
an er collection requirement; 
a 

(9) the names and telephone numbers 
of an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) 
of the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535d. 


Dated: December 21, 1994. 


‘Nicolas P. Retsinas, 


Assistant Secretary for Housing—Federal 
Housing Commissioner. 


Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Payment Voucher for 
Intermediaries Administering Technical 
Assistance Grants (FR 3473). 

Office: Housing. 

Description of the need for the 
information and its proposed use: The 
form assist grant recipients in making 
requests for disbursement of funds 
through the automated Line of Credit 
Control/Voice Response System, which 
will expedite the disbursement of funds 
to the recipient. The form also allows 
HUD field staff to verify requests for 
funds. 


Form number: HUD-9738-—A. 


Respondents: Intermediaries 
administering technical assistance 
grants to recipients of Preservation 
Technical Assistance Planning Grants. 


Frequency of submission: One initial 
submission for the purpose of setting up 
the intermediary’s office. Periodically 
thereafter as grant funds are expended 
and requested by those seeking 
Preservation Technical Assistance 
Planning Grants. 


Reporting burden: 





Number of respondents 


Frequency of response 


Hours per response | =Burden hours 





Information collection 








* 





35 5 








eo 35 





Total estimated burden hours: 35. 

Status: New. 

Contact: Michael Winiarski, HUD 
(202) 708-2300; Joseph F. Lackey, Jr., 
OMB (202) 395-7316. 

Date: December 21, 1994. 


Supporting Statements for Form HUD- 
9738-A, Intermediary Preservation 
Technical Assistance Voucher 


1. Section 255(a) (1) through (6) of the 
National Housing Act (Public Law 102- 
550, 106 STAT. 3766 through 3769 12 
USC 4141 et seq.), applicable portions of 
which are attached for reference, gives 
the Secretary the authority to designate 
intermediaries for administering 
technical assistance monies to 
qualifying non-profit groups wishing to 
get a better understanding of the Low 
Income Housing Preservation and 
Resident Homeownership Act of 1990 
(LIHPRHA), and/or to prepare to 


purchase a qualifying project under 
same. 


The Notice of Funding Availability for 
Intermediaries to administer the 
Preservation Technical Assistance 
Planning Grant Funds was published in 
the Federal Register on April 6, 1994. 
These funds have been made available 
to support resident-supported purchases 
of projects eligible for incentives under 
the Preservation Program. The form 
assists grant recipients in making 
requests for disbursement of funds 
through the automated Line of Credit 
Control/Voice Response System, which 
will expedite the disbursement of funds 
to the recipient. The form also allows 
HUD Headquarters Staff to verify 
requests for funds. 


2. The form will be used by 
intermediaries so that they may record 
funds requested by grantees under 


Preservation Technical Assistance 
Grants. 

This information will be used by the 
Department to assure that grantees are 
vouchering for eligible activities under 
the grant and to monitor funds spent. 

3. This form was developed in 
conjunction with the Department’s Line 
of Credit Control System/Voice 
Response System (LOCCS/VRS), an 
automated disbursement system 
accessible by the grantee through a 
touch-tone phone. Improved technology 
would not affect this information 
collection. 

4. There will be no duplication of 
information. Funds spent under this 
grant are not documented in any other 
HUD program. 

5. There is no similar information 
already available which could be used 
or modified for this purpose. 
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6. This form and the telephone 
vouchering process will simplify the 
vouchering process for all entities 
including small entities. 

7. This reporting requirement is 
necessary to efficiently disburse grant 
funds. 


- 8. There are no special circumstances 
requiring the collection of information 


Respondents 


Government 


Processing 


that is inconsistent with the guidelines 
in 5 CFR 1320.6. 

9. The Department consulted with no 
outside parties on the development of 
this form. 


10. There are no assurances of 
confidentiality provided to respondents. 

11. The information collected 
contains no items of a sensitive nature. 


Burden hours ”* 


Responses ”* 





Total 





13. Tabulation of Burden Hours 


The amount of funds made available 
under the NOFA was approximately 
$52,716,000. The Department estimates 
a total of 35 grants to be awarded under 
the NOFA. This estimate assumes all 
intermediaries receive the maximum 
award for their jurisdiction as 
prescribed in the April 6, 1994, Notice 


of Funds Availability. The Department 
further estimates voucher requests for 
funds to be made approximately 5 times 
per year for each grantee. At .20 hours 
per form, the total annual respondent 
burden is 35 hours. The government 
processing burden is based on an 
estimate that verification of each request 
will take .10 hours. 


12. Costs of the Information 
Collection 

Cost to Respondents is estimated 
using the burden hours calculated in 13 
below and a dollar cost of $20 per hour 
which includes both labor and 
overhead. 

Cost to the Federal Government is 
also estimated using an hourly labor/ 
overhead rate of $20. 


Cost/hour Total 
35 $700 


Hours 


$350 
$1,050 


14. This information collection is the 
result of the implementation of new 
statutory requirements. 

15. The department does not plan to 
use the collection of this information for 
any published statistical use. 


BILLING CODE 4210-27-M 
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LOCCS/VRS U.S. Department of Housing 
intermediary Preservation Technical Office of Housing igs 


Assistance Voucher Preservation of Affordable HOUSING ——_ aye poproval No, 2502-0000 (exp. onan) 





Pints ay netgear IN eo mae ne response, including the time for reviewing instructions, searching existing 
deta sources, gathering and maintaining the data needed, and completing and end covieuing Gua caliection of idanmalian. Send commane reparding Gis tarden eotmane 
iiformation, suggestions for reducing this burden, to the Reports Management Officer, Office of information Policies 


Urban Washington, D.C. 20410-3600 end to the Office of Management and Budgei, Paperwork Reduction 
Project (2802-0000) Washington, D.C. 20503. De Eee 








4. Type of Disbursement: 
[|= Partial []2= Final 








§.. Voica Response No. (5 digits, hyphen, 5 more } : 





8. Gran No: 








Type of Funds Requested 
Developing of RCs and CBOs (legal, accounting, organizational costs) 








Architectural and Engineering 





Secure Financing, TPA or Mortgage documents 





Training and Technical Assistance 





Preparing Expression of Interest 





Preparing Purchase Offer 
Developing er OP 
Market Studies A Fr 


Subtotal lines 1010 thru 1080 

















1.05 X the above Subtotal lines of 1010 thru 1080 





Rejection Fee(s) in multiples of $500 





Start Up Fee $15,000 (one time) 





Additional State Fee(s) in multiples of $5,000 

















40. Voucher Total: : saga $ 





hereby certify that all the information statéd herein, as well as any information provided in any accompaniment here with, is true and accurate. 
Warning: HUD will prosecute false claims and statements. Conviction may result in criminal and/or civil penalties. 
suse "1001, 1010, 1012; 31 U.S.C. 3729, 3802) 


11. Name & Phone Number (including area code) o! the "| 12. Signature : 13. Date of Request : 
Authorized Person who completed this orm: ~ 





x : 

Sclnalp Guiiuaene Public Law 97-255, Financial integrity Act, 31 U.S.C. 3512, authorizes the Department of Housing and Urban Development (HUD) to collect ail the informaiion (except 
the Social Security Number (SSN)) which will be used by HUD to protect disbursement data trom fraudulent actions. The Housing and Community Development Act of 1987, 42 U.S.C. 
3543, authorizes HUD to collect the SSN. The data are used to ensure thai individuals who no longer require access to Line of Credit Control Sysiem (LOCCS) have ther access capability 
promptly deleted. Provision of the SSN is mandatory. HUD uses 2 as a unique identifier for saleguarding LOCCS trom unauthorized access. Failure to provide the information requesied 
May Gelay the processing of your approval for access to LOCCS. Tis Information will not be otherwise disclosed or released outside of HUO, except as permmitied or required by law. 








page 1 of 2 form HUD-9738-A (11/1404) 
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Instructions for the 

Preservation of Affordable Housing Program 
intermediary Preservation Technical Assistance 
Voucher: 


This form must be completed for each request of Preservation 
Technical Assistance funds. Prepare the form, exceptfor item 1, prior 
to calling HUD to request funds from the Line of Credit Control System 
(LOCCS). Telephone the Preservation Voice Response System 
(VRS) at (703) 391-1400 and provide your security ID. After complet- 
ing the cail, keep the original of the form in the Grantee's Program file. 
Acopy of the form, with expense documentation, must be received by 
the Resident initiatives Specialist at the HUD Field Office within seven 
days after the call-in. 





instructions: 


ftem 1. Voucher Number: Provided by LOCCS/ VRS at the time of 
call-in. 


Item 2. LOCCS Program Area: The program code (iTAG) is 
preprinted In block 2. 


tem 4. Type of Disbursement: Check if this is the final 
disbursement for this phase of Pr Technical Assis- 
tance Grant Award. Otherwise, al.” 


. Volce Response No: Enter the 10 oy 


Number assigned by HUD. 


. Grantee Organization's Name: Enter the lead applicant 
identified in the grant agreement who Is legally responsible for 
completion of the Preservation Technical Assistance Pro- 
gram activities. — 


ttem 6a. Grantee Organization's Tax Identification No: Enter the 
Tax (employer) identification Number shown in item 6 on 
Standard Form424 of the Preservation Technical Assistance 
Application and the SF 1199A (direct deposit form). 


tem 8. Grant Number: Enter the Grantee's grant number shown in 
the Grant Agreement. 


tem 9. Type of Funds Requested: Enter the amount requested for 
each line Kem category (lines 1010 through 1103). 


em 10, VoucherTotal: Enter the total amount of the Voucher. (The 
voice response. system (VAS) will confirm the amounts 
requested in each line tem category and the total amount 
requested at the end of the call-in.) 


tem 11. Name & phone number (including area code) of the autho- 
rized person who completed the call-in to VRS. The autho- 
rized person ts shown on line 3 of form HUD-27054, 


tem 12. Signature of the person kentified in em 11. 
tem 13. Date of this Request: Enter the date of the call-in to request 
funds. 





form HUD-9736-A (11/14/94) 


IFR Doc. 94—32019 Filed 12-28-94; 8:45 am] 
BILLING CODE 4210-27-C 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Endangered and Threatened Species 
Permit Application 


AGENCY: Fish and Wildlife, Interior. 
ACTION: Notice of availability. 





Availability of an Environmental 
Assessment and Receipt of an 
Application for an Incidental Take 
Permit for the Cushenbury Sand and 
Gravel Quarry, San Bernardino County, 
California. 
SUMMARY: This notice advises the public 
that Channel and Basin Reclamation, 
Inc., has applied to the U.S. Fish and 
Wildlife Service (Service) for an 
incidental take permit pursuant to 
section 10(a)(1)(B) of the Endangered 
Species Act of 1973, as amended (Act). 
The application has been assigned 
permit number 795218. The proposed 
permit would authorize the incidental 
take of the threatened desert tortoise’ 
(Gopherus agassizii). 

e Service also announces the 
availability of an environmental 
assessment (EA) for the incidental take 
permit application. This notice is 
provided pursuant to section 10(c) of 
the Act and National Environmental 
Policy Act regulations (40 CFR 1506.6). 
DATES: Written comments on the permit 
application and EA should be received 
on or before January 30, 1995. 
ADDRESSES: Comments regarding the 
application or adequacy of the EA 
should be addressed to Ms. Judy 
Hohman, Acting Field Supervisor, U.S. 
Fish and Wildlife Service, Ventura Field 
Office, 2140 Eastman Avenue, Suite 
100, Ventura, California 93003. Please 
refer to permit No. 795218 when 
submitting comments. Individuals 
wishing copies of the application or EA 
for review should immediately contact 
the above office (telephone: 805-644— 
1766). 

FOR FURTHER INFORMATION CONTACT: Mr. 
Ray Bransfield, U.S. Fish and Wildlife 
Service, 2140 Eastman Avenue, Suite 
100, Ventura, California 93003 
(telephone: 805-644—1766). 


SUPPLEMENTARY INFORMATION: 


Background 

Section 9 of the Act prohibits the 
“taking” of a threatened species such as 
the desert tortoise. However, the 
Service, under limited circumstances, 
may issue permits to take threatened 
species incidental to, and not the 
purpose of, ctherwise lawful activities. 
Regulations governing permits for 
threatened species are promulgated at 
50 CFR 17.32. 


Channel and Basin Reclamation, Inc., 
proposes to develop a sand and gravel 
mining operation along the northern 
alluvial slope of the San Bernardino 
Mountains in south central San 
Bernardino County, California. The 
proposed development would 
permanently eliminate 123 acres of 
desert tortoise habitat. Channel and 
Basin Reclamation, Inc., proposes to 
minimize and mitigate for this 
incidental take via several on-site and 
off-site measures. Such mitigation 
measures include acquisition of off-site 
desert tortoise habitat within areas that 
are considered important for the 
recovery of the species, and to enhance 
and manage these lands in perpetuity 
for the desert tortoise. Incidental take 
will be minimized from various on-site 
measures to avoid take of the desert 
tortoises to the maximum extent 
possible during development and 
operation of the sand and gravel mine. 


The EA considers the environmental 
consequences of the proposed action 
and other alternatives including no 
action, relocation of the mine site, and 
relocation of the desert tortoises found 
on the proposed site. The proposed 
action would result in the loss of a 
portion of a population of desert 
tortoises already fragmented by 
development in Lucerne Valley and 
located near the upper elevational limit 
of habitat occupied by desert tortoises. 
The proposed action would also result 
in the conservation and enhancement of 
desert tortoise habitat within high 
quality desert tortoise habitat that could 
be better managed for this species. 
Although the no action alternative 
would not permit the take of the desert 
tortoise on the proposed project site, the 
effects of other activities in the vicinity 
would likely prevent the long-term 
survival of desert tortoises at this site. 
Relocation of the mine site was rejected 
as an alternative to the proposed action 
because Channel and Basin 
Reclamation, Inc., owns the land 
proposed for development, has prepared 
an Environmental Impact Report for 
implementation of the proposed action 
at this site, has land use authorization 
from the County of San Bernardino, and 
does not have the financial capability to 
buy other lands in the Lucerne Valley 
area for an alternative site. Relocation of 
desert tortoises found at the proposed 
site was rejected as an alternative to the 
proposed action because of the potential 
for transmitting upper respiratory tract 
disease among populations of the desert 
tortoise and because of other concerns 
regarding relocation of this species. 


Dated: December 22, 1994. 
H. Dale Hall, 
Deputy Regional Director. 
[FR Doc. 94—32038 Filed 12-28-94; 8:45 am] 
BILLING CODE 4310-65-P 





National Park Service 


Sudbury, Assabet and Concord Rivers 
Wild and Scenic Study; 
Massachusetts; Sudbury, Assabet and 
Concord Rivers Study Committee; 
Notice of Meeting 


Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 92-463, 86 Stat. 770, 5 
U.S.C. App. 1 § 10), that there will be a 
meeting of the Sudbury, Assabet and 
Concord Rivers Study Committee on 
Thursday, January 19, 1995. 

The Committee was established 
pursuant to Public Law 101-628. The 
purpose of the Committee is to consult 
with the Secretary of the Interior and to 
advise the Secretary in conducting the 
study of the Sudbury, Assabet and 
Concord River segments specified in 
Section 5(a)(110) of the Wild and Scenic 
Rivers Act. The Committee shall also 
advise the Secretary concerning 
management alternatives, should some 
or all of the river segments studied be 
found eligible for inclusion in the 
National Wild and Scenic Rivers 
System. 

The meeting will be held at 7:30 p.m., 
Thursday, January 19, 1995, at the 
Bedford Town Hall, Bedford, MA. 
Driving Directions: Bedford Town Hall 
is located on Mudge Way, off the south 
side of Great Road (where Rtes. 4/225 
and 62 converge) in Bedford Center. 
From Rte. 128, take exit for Rtes. 4/225 
west and travel approx. 2.3 miles. Turn 
left Mudge Way. From the west, travel 
approx. 0.3 miles from the intersection 
of Rtes. 4/225 and 62. Turn right at 
Mudge Way. 

The agenda is as follows: 

1. Welcome and introductions, approval 
of minutes from 12/01/94 meeting 

2. Brief questions and comments from 
public 

3. Vote on Wild and Scenic River 

Designation resolution 
4. Discussion: Public outreach and 

education strategies in preparation for 
Spring Town Meetings 
5. Management Plan: Discussion of 
revised draft 
6. Opportunity for public questions and 
comments 

7. Other Business—Next meeting dates 
and locations 

8. Adjournment 

Interested persons may make oral/ 
written presentations to the Committee 
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during the business meeting or file 

written statements. Further information 

concerning the meeting may be obtained 

from Cassie Thomas, Planner, National 

Park Service, 15 State Street, Boston, 

MA 02109 or call (617) 223-5014. 
Dated: December 19, 1994. 

Chrysandra L. Walter, 

Acting Regional Director. 

[FR Doc. 94~32041 Filed 12-28-94; 8:45 am] 

BILLING CODE 4310-70-P 








INTERSTATE COMMERCE 
COMMISSION 


Agency Information Collection Under 
OMB Review 


The following proposal for collection 
of information under the provisions of 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35) is being submitted to the 
Office of Management and Budget for 
review and approval. Copies of the form 
and supporting documents may be 
obtained from the Agency Clearance 
Officer, Ellen R. Keys, (202) 927-5681. 
Comments regarding this information 
collection should be addressed to Ellen 
R. Keys, Interstate Commerce 
Commission, 1201 Constitution Avenue, 
N.W., Room 2221, Washington, DC 
20423-0001 and to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 

‘Attn: Desk Officer for ICC, Washington, 
DC 20503. When submitting comments, 
refer to the OMB number of the title of 
the form. 

Type of Clearance: Revision of currently 
approved collection 

Office: Office of the Secretary 

Title of Form: Authority Application 

Series 
OMB Form Number: 3120-0047 
Agency Form Number: OP-1, OP-1(P), 

OP-1(FF), and OP—1(W) 

No. of Respondents: 18,000 
Total Burden Hours: 45,000 
Vernon A. Williams, 

* Secretary. 

{FR Doc. 94~—32074 Filed 12-28-94; 8:45 am] 

BILLING CODE 7035-01-P 





Agency Information Collection Under 
OMB Review 


The following proposal for collection 
of information under the provisions of 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35) is being submitted to the 
Office of Management and Budget for 
review and approval. Copies of the form 
and supporting documents may be 
obtained from the Agency Clearance 
Officer, Ellen R. Keys, (202) 927-5681. 


Comments regarding this information 
collection should be addressed to Ellen 
R. Keys, Interstate Commerce 
Commission, 1201 Constitution Avenue, 
N.W., Room 2221, Washington, DC. 
20423-0001 and to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attn: Desk Officer for ICC, Washington, 
DC 20503. When submitting comments, 
refer to the OMB number of the title of 
the form. 


Type of Clearance: Revision of a 
currently approved collection 

Office: Office of Economics and 
Environmental Analysis 

Title of Form: Annual Report of Class I 
Motor Carriers of Property 

OMB Form Number: 3120-0032 

Agency Form Number: M-—1 (formerly 
Form M) 

No. of Respondents: 945 

Total Burden Hours: 24,375 

Vernon A, Williams, 

Secretary. 

[FR Doc. 94-32072 Filed 12-28-94; 8:45 am] 

BILLING CODE 7035-01-P 





Agency Information Collection Under 
OMB Review 


The following proposal for collection 
of information under the provisions of 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35) is being submitted to the 
Office of Management and Budget for 
review. and approval. Copies of the form 
and supporting documents may be 
obtained from the Agency Clearance 
Officer, Ellen R. Keys, (202) 927-5681. 
Comments regarding this information 
collection should be addressed to Ellen 
R. Keys, Interstate Commerce 
Commission, 1201 Constitution Avenue, 
N.W, Room 2221, Washington, DC. 
20423-0001 and to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attn: Desk Officer for ICC, Washington, 
DC 20503. When submitting comments, 
refer to the OMB number of the title of 
the form. 


Type of Clearance: Extension of the 
expiration date of a currently 
approved collection without any 
change in the substance or in the 
method of collection. — 

Office: Office of Economic and 
Environmental Analysis 

Title of Form: Quarterly Report of 
Freight Commodity Statistics 

OMB Form Number: 3120-0031 

Agency Form Number: Form QCS 

No. of Respondents: 13 


Total Burden Hours: 14,105 

Vernon A. Williams, 

Secretary. 

{FR Doc. 94—32073 Filed 12-28-94; 8:45 am] 
BILLING CODE 7035-01-P 





Agency Information Collection Under 
OMB Review 


The following proposal for collection 
of information under the provisions of 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35) is being submitted to the 
Office of Management and Budget for 
review and approval. Copies of the form 
and supporting documents may be 
obtained from the Agency Clearance 
Officer, Ellen R. Keys, (202) 927-5681. 
Comments regarding this information 
collection should be addressed to Ellen 
R. Keys, Interstate Commerce 
Commission, 1201 Constitution Avenue, 
N.W, Room 2221, Washington, DC. 
20423-0001 and to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attn: Desk Officer for ICC, Washington, 
DC 20503. When submitting comments, 
refer to the OMB number of the title of 
the form. 

Type of Clearance: Extension of the 
expiration date of a currently 
approved collection without any 
change in the substance or in the 
method of collection 

Office: Office of Economic and 
Environmental Analysis 

Title of Form: Service Life Study 

OMB Form Number: 3120-0037 

Agency Form Number: ACV—159 

No. of Respondents: 13 

Total Burden Hours: 520 . 

Vernon A. Williams, 

Secretary 

[FR Doc. 94~32076 Filed 12-28-94; 8:45 am] 

BILLING CODE 7035-01-P 





Agency Information Collection Under 
OMB Review 


The following proposal for collection 
of information under the provisions of 
the Paperwork Reduction Act (44 U.S.C. 
Chapter 35) is being submitted to the 
Office of Management and Budget for 
review and approval. Copies of the form 
and supporting documents may be 
obtained from the Agency Clearance 
Officer, Ellen R. Keys, (202) 927-5681. 
Comments regarding this information 
collection should be addressed to Ellen 
R. Keys, Interstate Commerce 
Commission, 1201 Constitution Avenue, 
NW., Room 2221, Washington, DC 
20423-0001 and to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
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Attn: Desk Officer for ICC, Washington, 
DC 20503. When submitting comments, 
refer to the OMB number of the title of 
the form. 

Type of Clearance: Extension of the 
expiration date of a currently 
approved collection without any ~ 
change in the substance or in the 
method of collection 

Office: Office of Economics 

Title of Form: Motor Carrier Quarterly 
Report Form QFR 

OMB Form Number: 3120-0002 

Agency Form Number: Form QFR 

No. of Respondents: 945 

Total Burden Hours: 7,560 

Vernon A. Williams, 

Secretary. 

[FR Doc. 94—32075 Filed 12-28-94; 8:45 am] 

BILLING CODE 7035-01-P 





[Finance Docket No. 32614] 


Perry County Port Authority d/b/a 
Hoosier Southern Railroad—Operation 
Exemption—Norfolk Southern Railway 
Company and Indiana Hi-Rail 
Corporation 


Perry County Port Authority d/b/a 
Hoosier Southern Railroad (HSR), a 
noncarrier, has filed a verified notice 
under 49 CFR Part 1150, Subpart D— 
Exempt Transactions to acquire from 
Norfolk Southern Railway Company 
(NS) and operate a 19.8-mile rail line 
segment between milepost 0.0, at 
Cannelton, and milepost 19.8, near 
Santa Claus, in Spencer and Perry 
Counties, IN.' In addition, Indiana Hi- 
Rail Corporation (IHRC) will grant HSR 
incidental trackage rights over the 2.2- 
mile connecting line segment, leased by 
IHRC from NS, between milepost-19.8 
and milepost 22.0, at Lincoln City, IN, 
for the sole purpose of interchanging 
with NS. The parties contemplated 
consummating the proposed 
transactions ‘‘on or about’’ December 1, 
1994. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to reopen the 


' The Commission exempted NS’ abandonment 
of and Indiana Hi-Rail Corporation’s 
discontinuance of service over the involved line in 
Indiana Hi-Rail Corporation—Discontinuance 
Exemption—In Perry and Spencer Counties, IN, 
AB-336 (Sub-No. 2X), and | Norfolk Southern 
Railway Comp t Exemption—In 
Perry and Spencer Counties, IN, AB-296 (Sub-No. 
116X) GC CC served Sept. 19, 1991). If the line has 
been abandoned, its acquisition by HSR, a 
noncarrier, would not trigger Commission 
jurisdiction but approval under 49 U.S.C. 10901 (or 
exemption from that approval) is necessary for HSR 
to begin railroad operations. Hence the class 
exemption at 49 CFR Part 1150, Subpart D, appiies 
and provides an exemption for HSR’s institution of 
operations over the line. 





proceeding to revoke the exemption 
under 49 U.S.C. 10505(d) may be filed 
at any time. The filing of a petition to 
reopen will not stay the exemption’s 
effectiveness. Pleadings must be filed 
with the Commission and served on 
Robert A. Wimbish, REA, CROSS & 
AUCHINCLOSS, Suite 420, 1920 N 
Street, N.W., Washington, DC 20036. 


Decided: December 21, 1994. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 
Vernon A. Williams, 
Secretary. 
[FR Doc. 94—31997 Filed 12-28-94; 8:45 am] 
BILLING CODE 7035-01-P 








DEPARTMENT OF JUSTICE 


Notice of Lodging a Consent Decree 
Pursuant to the Resource 
Conservation and Recovery Act; 
United States v. Daie Valentine, et al. 


In accordance with Departmental 
policy, 28 CFR 50.7, and 42 U.S.C. 
6973(d), notice is hereby given that on 
December 21, 1994, a proposed consent 
decree in United States v. Dale 
Valentine, et al., Civil Action No. 
93CV1005J, was lodged with the United 
States District Court for the District of 
Wyoming. 

e complaint filed by the United 
States on February 19, 1993, seeks 
injunctive relief and civil penalties 
under Section 7003 of the Resource 
Conservation and Recovery Act 
(“RCRA”), 42 U.S.C. 6973. The 
complaint alleges that an abandoned oil 
reprocessing facility near Glenrock, 
Wyoming, commonly known as Powder 
River Crude Processors or Big Muddy 
Oil Processors (the “Site”), may present 
an imminent and substantial 
endangerment to human health or the 
environment. The complaint seeks 
injunctive relief and civil penalties for 
violations of administrative orders 
issued by EPA under Section 7003 of 
RCRA for a cleanup of the Site. 

Under this consent decree, Valentine 
Construction Company, Inc., Dale 
Valentine, and William Valentine & 
Sons, Inc., three of the ten defendants 
named in the action, will perform 
certain clean up activities at the Site. 
Further, Valentine Construction 
Company, Inc. will pay a civil penalty 
of $20,000 to the United States for 
violations of the administrative order 
issued by EPA to him on October 3, 
1991. The Consent Decree also requires 
five other defendants in the action to 
guarantee the financing of the clean up 
activities. 

Five other defendants in this action 
are performing work pursuant to a 


consent decree entered by the Court on 
June 21, 1994, designed to address 
conditions at the Site which may 
present an imminent and substantial © 
endangerment to health or the 
environment. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the consent 
decree. Comments should be addressed 
to the Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, P.O. 
Box 7611, Ben Franklin Station, 
Washington, D.C. 20044, and should 
refer to United States v. Dale Valentine, 
et al., DOJ Ref. #90—7—1-692. 

The consent decree may be examined 
at the Office of the United States 
Attorney for the District of Wyoming, 
3rd Floor, Federal Building, 111 South 
Wolcott, Casper, Wyoming 82601; the 
United States Environmental Protection 
Agency, Region 8, 999 18th Street— 
Suite 500, Denver, Colorado 80202-— 
2466; and at the Consent Decree Library, 
1120 “G” Street, N.W., 4th Floor, 
Washington, DC 20005, (202) 624-0892. 
A copy of the consent decree may be 
obtained in person or by mail from the 
Consent Decree Library, 1120 G Street, 
N.W., 4th Floor, Washington, DC 20005. 
In requesting a copy, please refer to the . 
referenced case and number, and 
enclose a check in the amount of $40.50 
(25 cents per page reproduction costs), 
payable to the Consent Decree Library. 
Bruce S. Gelber, 

Acting Chief, Environmental Enforcement 
Section, Environment and Natural Resources 
Division. 

[FR Doc. 94—32008 Filed 12-28-94; 8:45 am] 
BILLING CODE 4410-01-M 





immigration and Naturalization Service 
[INS No. 1657-94] 
RIN 1115-AD69 


Diversity Immigrant Limits for Fiscal 
Year 1995 


AGENCY: Immigration and Naturalization 
Service, Justice. 


ACTION: Notice. 


SUMMARY: This notice describes the 
procedures used to set the annual 
regional limits under the Diversity 
Immigrant Program. These procedures 
carry out the statutory authority of the 
Attorney General to determine the 
aliocation to up to 55,000 diversity 
immigrant visas each fiscal year 
beginning in fiscal year 1995. This 
notice also describes the formula used 
to reach the allocation of diversity 
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immigrant visas for Fiscal Year 1995, 
under the administration of the 
Department of State. 
EFFECTIVE DATE: December 29, 1994. 
ADDRESSES: Please submit written 
comments, in triplicate, to the Policy 
Directives and Instructions Branch, 
Immigration and Naturalization Service, 
425 I Street, NW., Room 5307, 
Washington, DC 20536, Attn: Public 
Comment Clerk. To ensure proper 
handling please reference to INS No. 
1657—94 on your correspondence. 
Comments are available for public 
inspection at this address by calling 
(202) 514-3048 to arrange for an 
appointment. 
FOR FURTHER INFORMATION CONTACT: 
Michael D. Hoefer, Chief, Demographic 
Statistics Branch, Immigration and 
Naturalization Service, Washington, DC 
20536, ATTN: Tariff Building—Room 
268, Telephone (202) 376-3066. 


SUPPLEMENTARY INFORMATION: 
Background 


Section 203(c)(1) of the Immigration 
and Nationality Act (INA), which was 
created by § 131 of the Immigration Act 
of 1990 (IMMACT), established the 
Diversity Immigrant Program beginning 
in fiscal year 1995. Up to 55,000 visas 
will be issued annually to natives of 
foreign states from which immigration 
was lower than 5,000 over the preceding 
5 years. The INA authorizes the 
Attorney General to allocate these visas 
among six geographic regions, each with 
its own limit on visa issuance. The 
formulas to calculate the limits are 
specified in § 203(c)(1) immigrant 
admissions during the most recent 5- 
year period, and (2) world population 
estimates. 


Immigrant Admission Data 


Section 203(c)(1)(A) of the INA 
defines the immigrants admitted during 
the most recent 5-year period that are 
used to determine the regional limits. 
Included are immigrants admitted under 
family-sponsored preferences, 
employment-based preferences, and as 
immediate relatives of U.S. citizens. 

Family-sponsored preference 
immigrants include (1) unmarried sons 
and unmarried daughters of U.S. 
citizens (§ 203(c)(1) of the INA), (2) 
spouses and unmarried sons and 
unmarried daughters of legal permanent 
residents (§ 203(a)(2)); (3) married sons 
and married daughters of U.S. citizens 
(§ 203{a)(3)); and (4) brothers and sisters 
of U.S. citizens (§ 203(a)(4)). 

Employment-based preference 
immigrants include (1) priority workers 
(§ 203(b)(1) of the INA); (2) aliens who 
are members of the professional holding 


advanced degrees or aliens of 
exceptional ability (§ 203(b)(2)); (3) 
skilled workers, professionals, and other 
workers (§ 203(b)(3)); (4) certain special 
immigrants (§ 203(b)(4)); and (5) aliens 
allotted visas for employment creation 
(§ 203(b)(5)). For immigrant admission 
data prior to fiscal year 1992, 
employment-based preference 
immigrants include (1) members of the 
professions or of exceptional ability 

(§ 203(a)(3) of the INA before revisions 
by §§ 111, 121(a), 131, & 162(a) of 
IMMACT), and (2) skilled and unskilled 
immigrants (§ 203(a)(6) of the INA 
before revisions by §§ 111, 121(a), 131, 
& 162(a) of IMMACT). 

Immediate relatives of U.S. citizens 
include (1) children, spouses, and 
parents of U.S. citizens (including 
fiances and fiancees of U.S. citizens and 
their children, and widows of U.S. 
citizens); (2) aliens admitted under 
§ 211(a) of the INA on the basis of a 
prior issuance of a visa to their 
accompanying parent who is such an 
immediate relative; and (3) aliens born 
to an alien lawfully admitted for 
permanent residence during a 
temporary visit abroad. Section 
201(b)(2) of the INA. 

The 1995 calculations are based on 
the most recent available official records 
of immigration collected by the U.S. 
Immigration and Naturalization Service 
for the period including fiscal years 
1988-92, 


Population Estimates 


The allocation of the visas to the six 
geographic regions is based on each 
region’s population. The INS will obtain 
population estimates from the Center for 
International Research, U.S. Bureau of 
the Census, as reported in their 
International Data Base. The Center for 
International Research is the only U.S. 
Government source of world population 
estimates. Although the Center’s 
population estimates are compiled in 
mid-year, they represent the best 
available statistics. For the fiscal year 
1995 calculations, mid-year 1992 
population estimates were used. 
Geographic Regions 

The six geographic regions subject to 
limitation are defined in Section 
203(c)(1)(F) of the INA as: (1) Africa, (2) 
Asia, (3) Europe, (4) North America 
(other than Mexico), (5) Oceania, and (6) 
South America, Mexico, Central 
America, and the Caribbean. The 
countries will be assigned to a region 
each year as determined by the Office of 
the Geographer, U.S. Department of 
State. The Office of the Geographer has 
assigned the countries in each of the six 
regions for 1995 as follows: 


(1) AFRICA 
Algeria 
Angola 
Benin 
Botswana 
Burkina 
Burundi 
Cameroon 
Cape Verde 
Central African Republic 
Chad 
Comoros 
Congo 

Cote d'Ivoire (Ivory Coast) 
Djibouti 
Egypt 
Equatorial Guinea 
Eritrea 
Ethiopia 
Gabon ° 
Gambia, The 
Ghana 
Guinea 
Guinea-Bissau 
Kenya 
Lesotho 
Liberia 
Libya 
Madagascar 
Malawi 

Mali 
Mauritania 
Mauritius 
Morocco 
Mozambique 
Namibia 
Niger 
Nigeria 
Rwanda 

Sao Tome and Principe 
Senegal 
Seychelles 
Sierra Leone 
Somalia 
South Africa 
Sudan 
Swaziland 
Tanzania 
Togo 
Tunisia 
Uganda 
Zaire 
Zambia 
Zimbabwe 


(2) ASIA 


Afghanistan 

Bahrain 

Bangladesh 

Bhutan 

Brunei 

Burma 

Cambodia 

China (mainland-born) 

China (Taiwan-born) (a ‘“‘state”’ within the 
meaning of the Act) 

Hong Kong (a “‘state” within the meaning of 
the Act) My ee 

India 

Indonesia 

Iran 

Iraq 

Israel 

Japan 

Jordan 

Korea, North 


4 
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Korea, South 
Kuwait 

Laos 
Lebanon 
Malaysia 
Maldives 
Mongolia 
Nepal 

Oman 
Pakistan 
Philippines 
Qatar 

Saudi Arabia 
Singapore 
Sri Lanka 
Syria 
Thailand 
United Arab Emirates 
Vietnam — 
Yemen 


EUROPE 


Albania 

Andorra 

Armenia 

Austria 

Azerbaijan 

Belarus 

Belgium 

Bosnia and Herzegovina 

Bulgaria 

Croatia 

Cyprus 

Czech Republic 

Denmark 

Estonia 

Finland 

France 

Georgia 

Germany 

Greece 

Hungary 

Iceland 

Ireland 

Italy 

Kazakhstan 

Kyrgyzstan 

Latvia 

Liechtenstein 

Lithuania 

Luxembourg 

Macadonia, The Former Yugoslav Republic 
of 

Malta 

Moldova >» 

Monaco 

Montenegro (a “state” for purposes of the 
Act) 

Netherlands 

Northern Ireland (a ‘‘state” within the 
meaning of the Act) 

Norway 

Poland 

Portugal 

Romania 

Russia 

San Marino 

Serbia (a “state” for purposes of the Act) 

Slovakia 

Slovenia 


Spain 

Sweden 

Switzerland 

Tajikistan 

Turkmenistan 

Turkey - 

Ukraine 

United Kingdom 

Uzbekistan 

Vatican City (an independent city under the 
jurisdiction of the Holy See) 


(4) NORTH AMERICA (other than Mexico) 


Bahamas, The 
Canada 


(5) OCEANIA 


Australia 

Fiji 

Kiribati 

Marshall Islands 
Micronesia, Federated States of 
Nauru 

New Zealand 
Palau 

Papua New Guinea 
Solomon Islands 
Tonga 

Tuvalu 

Vanuatu 

Western Samoa 


(6) SOUTH AMERICA, MEXICO, CENTRAL 
AMERICA, AND THE CARIBBEAN 


Antigua-and Barbuda 
Argentina - 
Barbados 

Belize 

Bolivia 

Brazil 

Chile 

Colombia 

Costa Rica 

Cuba 

Dominica 
Dominican Republic 
Ecuador 

E] Salvador 

Grenada 

Guatemala 

Guyana 

Haiti 

Honduras 

Jamaica 

Mexico 

Nicaragua 

Panama 

Paraguay 

Peru 

St. Kitts and Nevis 
St. Lucia 

St. Vincent and the Grehadines 
Suriname 

Trinidad and Tobago 
Uruguay 

Venezuela 


1995 Regional Limits 


Natives of high-admission countries, 
for which immigration was greater than 


50,000 during the most recent five- 
fiscal-year period, are not eligible to 
participate in the Diversity Immigrant 
program. Based on immigrant admission 
data for fiscal years 1988-92, natives of 
the following foreign states are high- 
admission states in fiscal year 1995: 
Canada, China (mainland-born), China 
(Taiwan-born), the Dominican Republic, 
El Salvador, India, Jamaica, Korea 
(South), Mexico, the Philippines, the 
United Kingdom (excluding Northern 
Ireland), and Vietnam. Natives in all 
other countries are from low-admission 
states and are allowed to participate in 
the 1995 Diversity Immigrant Program. 
The maximum number of visas issued to 
natives of a single independent country 
shall not exceed 7 percent of the total 

of 55,000, or 3,850. Section 
203(c)€1)(E)(v) of the INA. 


Diversity visa allocations are 
determined by using one of two 
formulas, one to be used to calculate 
allocation for states located in “‘high- 
admission” regions, the other to be used 
to calculate allocations for states located 
in “‘low-admission” regions. Regions 
with more than ¥% of the total number 
of immigrants admitted during the most 
recent five-fiscal-year period are defined 
as “‘high-admission” regions. Section 
203(c)(1)(B)(i)() of the INA. Regions 
with ¥% or less of the total number are 
defined as “iow-admission” regions. 
Section 203(c)(1)(B)(i)(I). High- 
admission regions for fiscal year 1995 
are Asia (Region 2), and South America, 
Mexico, Central America, and the 
Caribbean (Region 6). Low-admission 
regions for fiscal year 1995 are Africa 
(Region 1), Europe (Region 3), North 
America (other than Mexico) (Region 4), 
and Oceania (Region 5. 

Sections 203(c)(1) (C), (D) and (E) 
describe the formulas to be used to 
distribute the 55,000 Diversity 
Immigrant visas. Both formulas exclude 
the population totals from the high- 
admission states. The formulas are as 
follows: 


Low-Admission Regions 


PLA. 
LA; = Behe sae 55,000 x IHA 


i~ 4 
> PLA, 
I 


High-Admission Regions 
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Where: 

LAj=Limit for Low-Admission Region i 

HAj=Limit for High-Admission Region i 

PLA;=Population for Low-Admission 
Region i 

PHA;=Population for High-Admission 
Region i 

IHA=Proportion of the preference 
immigrants that were charged to 
high-Admission Regions (including 
immigrant admission totals from 
High-admission states)=.829 in 
1995 

The limits on visa issuance by region 
for fiscal year 1995 using the procedures 
described in this notice are as follows: 





Region Visa limit 
Africa 20,200 
Asia 6,837 
Europe 24,549 
N. America (other than Mexico) ... 8 
Oceania 817 

















South America, Mexico, Central 
America, and the Caribbean 
Total 


2,589 
55,000 











As specified earlier, high-admission 
countries are not allowed to participate 
in 1995: Canada, China (mainland- 
born), China (Taiwan-born), the 
Dominican Republic, El Salvador, India, 
Jamaica, Korea (South), Mexico, the 
Philippines, the United Kingdom 
(excluding Northern Ireland), and 
Vietnam. 

The regional limits and countries 
whose citizens are excluded from the 
Diversity Immigrant program will be 
calculated each year based on new 
immigration records and population 
estimates. 


Dated: December 22, 1994. 
Doris Meissner, 


Commissioner, Immigration and 
Naturalization Service. 


[FR Doc. 94-32029 Filed 12-28-94; 8:45 am] 
BILLING CODE 4410-10-M 








LIBRARY OF CONGRESS 
Copyright Office 


[Docket No. 94~1B] 


Copyright Arbitration Royalty Panels; 
List of Arbitrator Names 


AGENCY: Copyright Office, Library of 
Congress. 


PHA, _ ¥55,000x(1—IHA) 


ad 
> PHA, 
Fl 


HA 


ACTION: Determination of 1995 CARP 
arbitrator list. 





SUMMARY: The Copyright Office is 
waiving its rules and extending the 
effective date of its current CARP 
arbitrator list until the end of 1995. 
Those arbitrators listed for 1994 who 
filed financial disclosure statements 
with the Office will therefore be eligible 
to serve on a CARP for any royalty 
distribution or rate adjustment 
proceedings beginning in calendar year 
1995. 

EFFECTIVE DATES: January 30, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Marilyn J. Kretsinger, Acting General 
Counsel, Copyright Arbitration Royalty 
Panel, P.O. Box 70977, Southwest 
Station, Washington, D.C. 20024. 
Telephone (202) 707-8380, FAX (202) 
707-8366. 


SUPPLEMENTARY INFORMATION: 
Background 


For royalty rate adjustments and 
distributions that are in controversy, 
section 802(b) of the Copyright Act 
requires the selection of a Copyright 
Arbitration Royalty Panel (CARP) 
consisting of three arbitrators from “‘lists 
provided by professional arbitration 
associations.” 17 U.S.C. 802(b). The 
Librarian of Congress selects two of the 
arbitrators for a CARP, from a list of 
nominated arbitrators; these selected 
arbitrators then select a third to serve as 
their chairperson. If the two arbitrators 
cannot agree, the Librarian is instructed 
to select the third arbitrator. 

To implement the CARP selection 
process of 17 U.S.C. 802(b), the 
Copyright Office issued interim 
regulations, 59 FR 23964 (May 9, 1994), 
and then, final regulations, 59 FR 63025 
(Dec. 7, 1994). Section 251.3 of the 
interim regulations created a system 
whereby any profes$ional arbitration 
association or organization couid, before 
May 6, 1994, and “before January 1 of 
each year thereafter,” submit a list of 
persons qualified under § 251.5 of the 
interim rules to serve as a CARP 
arbitrator for that year. This system 
requires the Copyright Office to publish 
a list of qualified persons! and mandates 
that this list must include “at least 30, 
but not more than 75 persons, submitted 


' Those persons nominated after May 6, 1994, for 
the first list and after January of each succeeding 
year. 


to the Librarian from at least three 
professional arbitration associations or 
organizations.” § 251.3{b). This 
“arbitrator list” is in effect until the end 
of the calendar year and any and all 
arbitrators selected for a CARP during 
that year would come from the list.° 

In accordance with the interim 
regulations, the Copyright Office 
published the 1994 arbitrator list on 
May 11, 1994. 59 FR 24486 (May 11, 
1994). The list contained 107 names 
since the ‘short period of time between 
receipt of the names from the arbitrator 
associations and the need to publish the 
arbitrator list” required the Office to 
waive its 75 person maximum. Id. Of 
these 107 persons, 77 submitted 
financial disclosure statements, as 
required by § 251.32(a) of the interim 
rules, and were therefore eligible to 
serve on a CARP during 1994. 


New List 


On December 7, 1994, the Copyright 
Office issued final regulations governing 
the operation and administration of the 
CARPs. 59 FR 63025 (Dec. 7, 1994). The 
final regulations made no changes to 
provisions governing qualifications of 
the arbitrators and compilation of the 
arbitrator list. ? Therefore, the Office is 
charged with gathering the name of 
potential arbitrators prior to January 1 of 
each year and publishing the list in the 
Federal Register after that date. 

The Copyright Office is republishing 
the names of persons from the 1994 
arbitrator list who submitted timely 
financial disclosure statements. Today's 
list shall, in accordance with § 251.3({b), 
constitute the “arbitrator list” for 
calendar year 1995. 

By republishing the list, the Office is 
waiving § 251.3(a), which directs 
arbitration associations to submit a list 
of persons qualified to serve as 
arbitrators prior to January 1 of this 
year, and the § 251.3(b) maximum of 75 
published names. We feel that it would 
be an unnecessary burden and expense 
merely to observe procedure and require 
a submission of new names when none 
of the arbitrators named in the 1994 list 
was selected as an arbitrator because no 
CARPs were convened. The Copyright 


2 A technical change was made to § 251.3 by 
striking the references to May 6, 1994, for 
submission of names frorn arbitration associations 
and publication of the arbitrator list since there was 
no longer a need to make provision for the special 
circumstances of 1994, 
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Office did considerable work in 
processing the financial disclosure 
forms filed by most of the nominated 
arbitrators. Furthermore, we have béen 
informed that some copyright owners 
likely to be involved in 1995 CARP 
proceedings have invested a significant 
amount of time becoming familiar with 
the background and qualifications of the 
arbitrators appearing on the 1994 list. 


Deadline for Filing Financial Disclosure 
Statement 


Publication of today’s list triggers the 
requirement in § 251.32 that, within one 
month of date of publication in the 
Federal Register, each listed person 
must “‘file with the Librarian of 
Congress a confidential financial 
disclosure statement as provided by the 
Library of Congress.” The disclosure 
statement will be used by the Librarian 
for purposes of determining what 
conflicts of interest, if any, may 
preclude the person from serving as an 
arbitrator in a CARP proceeding. 

As noted above, the arbitrators on 
today’s list filed a financial disclosure 
statement in 1994. Therefore, the 
Copyright Office is sending them a 
simple form that will enable them to 
merely update the financial disclosure 
information they filed last year. The 
completed form must be timely returned 
to the Copyright Office even if the 
person’s financial status and 
information has not changed from the 
previous statement. 

The persons identified on today’s 
arbitrator list have until January 30, 
1995 to submit their updated financial 
disclosure statement. § 251.32(a). 
Failure to file the updated statement on 
time may preclude consideration of the 
person to serve on a CARP. 

The CARP arbitrator list for 1995 
includes: 


Name and Affiliation 


Eugene N. Aleinikoff, Esq.— American 
Arbitration Association 

John S. Barr, Esq.—American 
Arbitration Association 

Professor Hadley Batchelder—‘‘Judge- 
Net”’ 

William W. Becker, Esq.—American 
Arbitration Association 

Rosalyn B. Bell, Esqg.— American 
Arbitration Association 

Richard Bennett, Esq.—American 
Arbitration Association 

Richard M. Berman, Esq.—American 
Arbitration Association 

Bruce K. Brickman, Esq.—American 
Arbitration Association 

Stuart N. Brotman, Esq.—American 
Arbitration Association 

The Honorable J. Robert Brown— 
Judicate, Inc. 


The Honorable Charles Clark—Center 
for Public Resources, Inc. 

Herbert B. Cohn, Esq.—American 
Arbitration Association 

Joel Davidow, Esq.—American 
Arbitration Association 

James F. Davis, Esq.—Center for Public 
Resources, Inc. 

Robert E. Donnelly, Esq.— American 
Arbitration Association 

The Honorable Michael Dontzin— 
Endispute, Inc. 

Edward Dreyfus, Esg.— American 
Arbitration Association 

Corydon B. Dunham, Esq.—American 
Arbitration Association 

Stuart D. Dwork, Esq.—American 
Arbitration Association 

The Honorable Lenore G. Ehrig— 
Judicate, Inc. and American 
Arbitration Association 

The Honorable Jesse Etelson—Judicate, 
Inc. 

John B. Farmakides, Esq.— American 
Arbitration Association 

Paul W. Fish, Esq.—American 
Intellectual Property Law Association 

The Honorable Donald W. Frenzen— 
American Arbitration Association 

The Honorable George R. Gallagher— 
Judicate, Inc. 

David A. Gauntlett, Esq.—“Judge-Net”’ 

Eric D. Green, Esq.—Endispute, Inc. 

Joseph A. Greenwald, Esq.—American 
Arbitration Association 

The Honorable Philip A. Gruccio— 
Endispute, Inc. 

The Honorable Jeffery S. Gulin— 
Judicate, Ine. 

Michael R. Hafitz, Esq.—American 
Arbitration Association 

Lawrence K. Harris, Esq.— American 
Arbitration Association 

David C. Hilliard, Esq.—Center for 
Public Resources, Inc. 

James R. Hobson, Esq.— American 
Arbitration Association 

David H. Horowitz, Esq.— American 
Arbitration Association 

George A. Hovanec, Esq.— American 
Intellectual Property Law Association 

Scott Hunter, Esq.—“‘Judge-Net”’ 

The Honorable Laurance M. Hyde, Jr. 
(Retired)—“‘Judge-Net”’ 

The Honorable Bernard H. Jackson— 
Endispute, Inc. 

The Honorable Mel R. Jiganti— 
Endispute, Inc. 

James H. Johnston, Esq.— American 
Arbitration Association 

John J. Jordan, Esq.— American 
Arbitration Association 

Judy A. Julian, Esq.—Endispute, Inc. 

Robert M. Landis, Esq.—Center for 
Public Resources, Inc. 


The Honorable William B. Lawless 


(Retired)—“‘Judge-Net” 
Michael K. Lewis, Esq.—Center for 
Public Resources, Inc. 


Burton L. Litwin, Esq.—American 
Arbitration Association 

Lee Loevinger, Esq.—American 
Arbitration Association 

The Honorable Reuben Lozner-—— 
Judicate, Inc. 

The Honorable James P. Lynch, Jr.— 
Endispute, Inc. 

Jonathan B. Marks, Esq.—Endispute, 
Inc. 

The Honorable Frank J. McGarr—Center 
for Public Resources, Inc. and 
Endispute, Inc. 

The Honorable H. Curtis Meanor— 
Center for Public Resources, Inc. 

Bernard A. Meany, Esq.—American 
Intellectual Property Law Association 
and American Arbitration Association 

Barry William Messinger, Esq.— 
American Arbitration Association 

The Honorable Andrew Gill Meyer— 
Endispute, Inc. 

Albert I. Moon, Jr., Esq.—“‘Judge-Net” 

Charles B. Molineaux, Esq¢.—American 
Arbitration Association 

The Honorable Sharon T. Nelson— 
Judicate, Inc. and American 
Arbitration Association 

Harry R. Olsson, Jr., Esq.—American 
Arbitration Association 

The Honorable Paul N. Pfeiffer— 
Judicate, Inc. 

Joseph B. Russell, Esq.— American 
Arbitration Association 

The Honorable James V. Ryan— 
Endispute, Inc. 

Jeffrey M. Samuels, Esq.—American 
Intellectual Property Law Association 

The Honorable Herbert Silberman— 
Judicate, Inc. 

Linda R. Singer, Esq.—Center for Public 
Resources, Inc. 

Michael R. Slobasky, Esq.— American 
Intellectual Property Law Association 

The Honorable Harvey Smith— 
Endispute, Inc. 

Jeffrey L. Squires, Esq.—American 
Arbitration Association 

The Honorable Alfred T. Sulmonetti 
(Retired)—‘‘Judge-Net”’ 

The Honorable Robert E. Tarleton— 
Endispute, Inc. 

John M. Townsend, Esq.—American 
Arbitration Association 

Paul C. Van Slyke, Esq.—Center for 
Public Resources, Inc. 

The Honorable Ronald P Wertheim— 
Judicate, Inc. 

James C. Wray, Esq.—American 
Intellectual Property Law Association 

Michael D. Young, Esq.—Endispute, Inc. 

Bruce Zagaris, Esq.—American 
Arbitration Association 
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Dated: December 22, 1994. 
Marybeth Peters, 
Register of Copyrights. 
Approved by: 
James H. Billington, 
The Librarian of Congress. 
[FR Doc. 94—32046 Filed 12-23-94; 1:58 pm] 
BILLING CODE 1410-33-P 








NATIONAL SCIENCE FOUNDATION 


Collection of information Submitted for 
OMB Review 


In accordance with the Paperwork 
Reduction Act and OMB Guidelines, the 
National Science Foundation is posting 
a notice of information collection that 
will affect the public. Interested persons 
are invited to submit comments by 
. January 31, 1995. Copies of materials 
may be obtained at the NSF address or 
telephone number shown below. 

(A) Agency Clearance Officer. Herman 
G. Fleming, Division of Contracts, 
Policy, and Oversight, National Science 
Foundation, 4201 Wilson Boulevard, 
Arlington, VA 22230, or by telephone 
(703) 306-1243. 

Comments may also be submitted to: 

(B) OMB Desk Officer. Office of 
Information and Regulatory Affairs, 
ATTN: Dan Chenok, Desk Officer, OMB, 
722 Jackson Place, Room 3208, NEOB, 
Washington, DC 20503. 

Title: Baseline Data for the Young 
Scholars Program. 

Affected Public: Individuals. 

Respondents/Reporting Burden: 
38,150 respondents: average 14 minutes 
per response. 

Abstract: NSF needs this information 
to establish baseline data on its Young 
Scholars Program. This will allow for 
the assessment of program impact after 
enough time has elapsed to allow for 
observable results, including the 
influence of participation on career 
selection. The affected individuals are 
students in the projects. 

Dated: December 23, 1994. 

Herman G. Fleming, 

Reports Clearance Officer. 

[FR Doc. 94—32027 Filed 12—28—94; 8:45 am] 
BILLING CODE 7555~01-M 








NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards; Renewal 


AGENCY: U.S. Nuclear Regulatory 
Commission. 


ACTION: Notice of renewal of the 
Advisory Committee on Reactor 
Safeguards (ACRS). 


SUMMARY: The Advisory Committee on 
Reactor Safeguards was established by 
Section 29 of the Atomic Energy Act 
(AEA) in 1954. Its purpose is to provide 
advice to the Commission with regard to 
the hazards of proposed or existing 
reactor facilities, to review each 
application for a construction permit or 
operating license for certain facilities 
specified in the AEA, and such other 
duties as the Commission may request. 
The AEA as amended by PL 100-456 
also specifies that the Defense Nuclear 
Safety Board may obtain the advice and 
recommendations of the ACRS. 

Membership on the Committee 
includes individuals experienced on 
reactor operations, management; 
probabilistic risk assessment; analysis of 
reactor accident phenomena; design of 
nuclear power plant structures, systems 
and components; and mechanical, civil, 
and electrical engineering. 

The Nuclear Regulatory Commission 
has determined that renewal of the 
charter for the ACRS until December 23, 
1996 is in the public interest in 
connection with the statutory 
responsibilities assigned to the ACRS. 
This action is being taken in accordance 
with the Federal Advisory Committee 
Act. 
FOR FURTHER INFORMATION CONTACT: 
Andrew L. Bates, Office of the Secretary, 
NRC, Washington, DC 20555; telephone: 
(301) 415-1963. 

Dated: December 23, 1994. 
Andrew L. Bates, 
Advisory Committee Management Officer. 
[FR Doc. 94~32089 Filed 12-28-94; 8:45 am] 
BILLING CODE 7590-01-M 








Decommissioning of Babcock & 
Wilcox’s Shaliow Land Disposal Area 
in Parks Township, PA; Notice of Intent 


‘to Prepare an Environmental impact 


Statement and to Conduct a Scoping 
Process 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of intent to prepare an 
Environmental Impact Statement {EIS), 
to conduct a scoping process for the EIS, 
and to conduct a scoping meeting. 


SUMMARY: The NRC intends to prepare 
an Environmental Impact Statement for 
the decommissioning of Babcock & 
Wilcox’s (B&W) Shallow Land Disposal 
Area (SLDA) located in Parks Township, 
Pennsylvania. The SLDA is an area 
which was used in the 1960’s and 
1970's to dispose of radioactively 





contaminated materials in accordance 
with the previous requirement at 10 
CFR 20.304. NRC rescinded this 
requirement in 1981. This notice 
indicates NRC’s intent to prepare an 
Environmental Impact Statement in 
conjunction with this proposed action 
and to conduct a scoping process that 
will include a public scoping meeting. 


DATES: Written comments on matters 
covered by this notice received by 
February 27, 1995, will be considered in 
developing the scope of the EIS. 
Comments received after this date will 
be considered if it is practical to do so, 
but the NRC is able to assure 
consideration only for comments 
received on or before this date. A public 
scoping meeting will be held at the 
Leechburg Area High School in 
Leechburg, Pennsylvania, on January 26, 
1995 from 7-10 p.m. 


ADDRESSES: Written comments on the 
matters covered by this notice or the 
scoping meeting should be sent to: 
Rules Review and Directives Branch, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555. Hand deliver 
comments to 11545 Rockville Pike, 
Rockville, Maryland 20852, between 
7:45 a.m. and 4:15 p.m., on Federal 
workdays. 

The scoping meeting will be held in 
the cafeteria of the Leechburg Area High 
School, 215 First Street, Leechburg, PA, 
on January 26, 1995. 


FOR FURTKER INFORMATION CONTACT: 
Heather Astwood, Office of Nuclear 
Material Safety and Safeguards, 
Washington, DC 20555, Telephone: 
301—415-—5819. 


SUPPLEMENTARY INFORMATION: 
Background 


The Nuclear Regulatory Commission 
(NRC) has the statutory responsibility 
for protection of public health and 
safety and the environment related to 
the use of source, byproduct, and 
special nuclear material under the 
Atomic Energy Act. The NRC believes 
that one portion of this responsibility is 
to assure safe and timely 
decommissioning of nuclear facilities 
which it licenses. This responsibility 
can be partially fulfilled by providing 
guidance to licensees on how to plan for 
and prepare their sites for 
decommissioning. 

Decommissioning, as defined in the 
NRC’s regulations in 10 CFR 40.4, for 
example, means to remove nuclear 
facilities safely from service and to 
reduce residual radioactivity to a leve} 
that permits release of the property for 
unrestricted use and termination of the 
license. 
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Once licensed activities have ceased, 
licensees are required, in existing NRC 
regulations, to decommission their 
facilities so that their licenses can be 
terminated. This requires that 
radioactivity in buildings, equipment, 
soil, groundwater, and surface water 
resulting from the licensed operation be 
reduced to acceptably low levels that 
allow the property to be released for 
unrestricted use. Licensees must then 
demonstrate by a site radiological 
survey that residual contamination in 
all facilities and environmental media 
have been properly reduced or 
eliminated and that, except for any 
residual radiological contamination 
found to be acceptable to remain at the 
site, radioactive material has been 
transferred to authorized recipients. 
Confirmatory surveys are conducted by 
NRC, where appropriate, to verify that 
sites meet NRC radiological criteria for 
decommissioning. 

Need For Proposed Action 


The SLDA is an area which was used 
in the 1960’s and 1970's to dispose of 
radioactively contaminated materials in 
accordance with the regulations found 
in the now rescinded 10 CFR 20.304. 
The former owners of the Parks 
Township site (NUMEC) disposed of 
radioactive (primarily uranium and 
thorium) and non-radioactive waste in 
the SLDA during the 1960’s and early- 
1970's. In 1967, the Atlantic Richfield 
Company (ARCO) purchased stock in 
NUMEC. ARCO sold the stock to B&W 
in 1971. Since the acquisition of the 
stock, B&W has maintained the SLDA 
under an active NRC license (License 
No. SNM—414; Docket No. 070—00364). 
The SLDA is currently listed in NRC’s 
Site Decommissioning Management 
Plan (SDMP) because it warrants special 
NRC oversight to ensure safe and timely 
decommissioning. 

Based on available records, the waste 
placed in the trenches by NUMEC, 
consisted of process wastes, scrap, and 
trash from the nearby Apollo nuclear 
fuel fabrication facility. This waste 
contained radioactive materials, 
including natural uranium and uranium 
that was either enriched or depleted 
with respect to uranium-235. The waste 
also contained lesser quantities of 
thorium. At least some of the waste is 
known to exceed NRC’s existing 
radiological criteria for 
decommissioning. Therefore, NRC is 
requiring the licensee to remediate the 
SLDA to meet the NRC’s 
decommissioning criteria, as described 
in NRC’s Action Plan to Ensure Timely 
Cleanup of SDMP Sites (April 16, 1992; 
57 FR 13389). 


B&W and ARCO have performed 
characterization activities for the SLDA 
and submitted a Site Characterization 
Report (SCR) for the SLDA, dated 
October 1993. The NRC reviewed and 
commented on the SCR by letter dated 
March 24, 1994 and received a response 
to those comments from B&W by letter 
dated September 28, 1994. Also, on 
September 28, 1994, B&W submitted to 
the NRC a proposal for the remediation 
of the SLDA. B&W and ARCO have 
proposed that the waste trenches be 
stabilized in place. The proposal is 
based on a comprehensive analysis of 
three alternatives: stabilization in place, 
exhumation of the waste and 
stabilization on site, and exhumation of 
the waste and disposal off site. NRC and 
the Pennsylvania Department of 
Environmental Resources are currently 
reviewing this proposal. 

The NRC has determined that 
approval of the licensee’s proposal 
would constitute a major federal action 
and, therefore, warrants preparation of 
an EIS in accordance with the National 
Environmental Policy Act (NEPA) and 
the NRC’s implementing requirements 
in 10 CFR Part 51. Approval of the other 
alternatives may also constitute major 
Federal actions. The alternatives may 
involve significant radiological and non- 
radiological risks to humans and the 
environment resulting from the 
remedial actions. In addition, 
stabilization on site or in place could 
also constitute an irretrievable 
commitment of land resources 
dedicated for waste disposal purposes. 
Concentrations of uranium and thorium 
in the waste are known or expected to 
exceed NRC’s current criteria for 
allowing release of sites for unrestricted 
use. These criteria are listed in NRC’s 
SDMP Action Plan (57 FR 13389; April 
16, 1992). As described in the 1992 
Action Plan, the criteria are applied on 
a site-specific basis with emphasis on 
attaining residual contamination levels 
that are as low as is reasonably 
achievable (ALARA). 

Consequently, if NRC approved either 
stabilization in place or onsite disposal, 
land use restrictions or other 
institutional controls may be necessary 
to ensure long-term protection of the 
public and the environment. NRC 
expects that B&W would have to apply 
for and obtain an exemption from NRC’s 
present requirements because NRC’s 
current requirements for 
decommissioning do not allow for land 
use restrictions (see definition of 
decommissioning in 10 CFR 40.4). 

In addition to the issues discussed 
above that fall under NRC’s jurisdiction, 
there are other environmental issues 
associated with decommissioning the 


SLDA that are regulated by other 
agencies, including the Pennsylvania 
Department of Environmental Resources 
(PADER). For example, the waste 
trenches may contain hazardous or solid 
waste regulated by PADER in addition 
to the radioactive waste that is regulated 
by NRC. The scoping process and EIS 
will not only aid NRC in reaching 
decisions about the decommissioning of 
the SLDA, but should also be useful to 
PADER in discharging its duties. 
Description of Proposed Action 

The proposed action is stabilization 
onsite of radioactive waste contained in 
the trenches at the SLDA using an 
engineered cover system and a system of 
hydrologic barriers surrounding the 
trench areas to provide groundwater 
protection. 


Preparation of an Environmental 
Impact Statement 


Under the National Environmental 
Policy Act (NEPA), all Federal agencies 
must consider the effect of their actions 
on the environment. Section 102(1) of 
NEPA requires that the policies, 
regulations, and public laws of the 
United States be interpreted and 
administered in accordance with the 
policies set forth in NEPA. It is the 
intent of NEPA to have Federal agencies 
incorporate consideration of 
environmental issues into their 
decision-making processes. NRC 
regulations implementing NEPA are 
contained in 10 CFR Part 51. To fulfill 
NRC’s responsibilities under NEPA, the 
NRC intends to prepare an EIS that will 
analyze the environmental impacts of 
the proposed action, as well as 
environmental impacts of alternatives to 
the proposed action and the costs 
associated with both the proposed 
action and the alternatives. All 
reasonable alternatives to the proposed 
action will be analyzed. The scope of 
the EIS includes consideration of both 
radiological and non-radiological 
impacts associated with the alternative 
actions. 

This notice announces the NRC’s 
intent.to prepare an EIS. The principal 
intent of the EIS is to provide a 
document describing environmental 
consequences that will be available to 
the Agency’s decision makers in 
reviewing the licensee’s remediation 
proposal and future decommissioning 
plan for the SLDA. 


The Scoping Process 

The Commission's regulations in 10 
CFR 51 contain requirements for 
conducting a scoping process prior to 
preparation of an EIS. In accordance 
with 10 CFR 51.26, whenever the NRC 
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determines that an EIS will be prepared 
by NRC in connection with a proposed 
action, NRC will publish a notice of 
intent in the Federal Register stating 
that an EIS will be prepared and 
conduct an appropriate scoping process. 
In addition, this scoping process may 
include the holding of a public scoping 
meeting. 

NRC also describes, in 10 CFR 51.27, 
the content of the notice of intent and 
requires that the notice describe the 
proposed action and also, to the extent 
that sufficient information is available, 
possible alternatives. In addition, the 
notice of intent is to describe the 
proposed scoping process, including the 
role of participants, whether written 
comments will be accepted, and 
whether a public scoping meeting will 
be held. 

In accordance with §§ 51.26 and 
51.27, the proposed action and possible 
alternative approaches are discussed 
below. The role of participants in the 
scoping process for this EIS includes the 
following: 

(1) Participants may attend and 
provide oral discussion on the proposed 
action and possible alternatives at the 
public scoping meeting at the 
Leechburg, Area High School cafeteria, 
Leechburg, PA, on January 26, 1995, 
from 7 to 10 p.m. 

(2) The Commission will also accept 
written comments on the proposed 
action and alternatives from the public. 
Written comments should be submitted 
by February 27, 1995, and should be 
sent to: Rules Review and Directives 
Branch, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
Hand deliver comments to 11545 
Rockville Pike, Rockville, Maryland 
between 7:45 am and 4:15 pm on 
Federal workdays. 

According to 10 CFR 51.29, the 
scoping process is to be used to address 
the topics which follow. Participants 
may make written comments, or verbal 
comments at the scoping meeting, on 
the following (current preliminary NRC 
staff approaches with regard to each 
topic are included for information): 

(a) Define the proposed action to be 
the subject of the EIS. The proposed 
action and alternatives are stabilization 
in place, stabilization onsite, and 
disposal offsite of the waste in the 
trenches at the SLDA in Parks 
Township, Pennsylvania. NRC will also 
_ consider the designated ‘“‘No Action”’ 
alternative for comparison with the 
other alternatives. 

(b) Determine the scope of the EIS and 
the significant issues to be analyzed in 
depth. The NRC is proposing to analyze 
the costs and impacts associated with 
the proposed action and alternative 


decommissioning approaches. The 
following proposed outline for the EIS 
reflects the current NRC staff view on 
the scope and major topics to be dealt, 
within the EIS: 


Proposed Outline: Environmental Impact 
Statement 

Abstract 

Executive Summary 

Table of Contents 


1. Introduction 
1.1 Background 
1.2 Purpose and Need for Proposed 
Action 
1.3. Description of Proposed Action 
1.4 Approach in Preparation of the Draft 
EIS . 


1.5 Structure of the Draft EIS 

. Alternatives including the Proposed 
Action 

2.1 Factors Considered in Evaluating 
Alternatives 

2.2 Alternatives 

2.3 Regulatory Compliance 

. Affected Environment 

3.1 Introduction 

3.2 Description of the Bk W SLDA 

3.3 Land Use i 

3.4 Geology/Seismicity 

3.5 Meteorology and Hydrology 

3.6 Ecology 

3.7. Socioeconomic Characteristics 

3.8 Radiation 

3.9 Cultural Resources 

3.10 Other Environmental Features, ’ 

. Decommissioning Alternatives Analyzed 
and Method of Approach for the 
Analysis 

4.1 General Information on Approach and 
Method of Analysis of Decommissioning 
Alternatives 

4.2 Alternatives Considered—each of the 
alternatives represent alternate 
decomissioning approaches. 

(a) Alternative 1, Stabilization in Place 
[Licensee’s Proposed Action]— 
radioactive waste in the trenches would 
be stabilized in place. This alternative | 
includes an engineered cover, a slurry 
wall, a grout curtain and hydraulic 
control borings all designed to isolate the 
waste in a manner to provide long-term 
protection of the waste and to minimize 
groundwater contamination. This 
alternative would also likely include 
land use restrictions and/or other 
institutional controls to prevent or 
reduce potential intrusion into the waste 
and to monitor the long-term 
effectiveness of the disposal and take 
mitigative measures as necessary to 
protect the public and environment. The 
alternative may also include a long-term 
license to ensure that necessary 
surveillance and monitoring activities 
are conducted. 

(b) Alternative 2, Disposal On Site—trench 
wastes would be exhumed from the 
trenches, sorted, treated, and packaged 
in appropriate containers. The containers 
would then be placed in an engineered 
vault for disposal on site. This 
alternative would also likely include 


land use restrictions and long term 
monitoring of the site. The alternative 
may also include a long-term license to 
ensure that necessary surveillance and 
monitoring activities are conducted. 

(c) Alternative 3, Disposal Off Site—trench 
wastes would be exhumed from the 
trenches, sorted, treated, and packaged 
onsite and then shipped offsite and 
disposed of at various disposal facilities, 
depending on the type of waste. The 
disposal facility may either be located in 
the vicinity of Parks Township SLDA, for 
material that can be disposed of in a 
municipal landfill, or in another area in 
permitted hazardous waste or licensed 
low-level waste disposal facilities. 
Radioactive contamination onsite would 
be reduced down to levels that NRC 
presently considers acceptable for 
release for unrestricted use (e.g., 30 
picoCuries per gram (pCi/g) enriched 
uranium and other criteria such as 
exposure rate and radon concentrations): 

(d) Alternative 4, No Action—trench 
contents would be left in their present 
condition without any additional 
processing or stabilization. This 
alternative does not consider any 
protective measures, such as land use 
restrictions or other institutional 
controls, that might mitigate or prevent 
intrusion into the waste or long-term 
release and transport of contamination in 
the environment. 

4.3 Method of Analysis of Alternatives 

(a) Define a range of alternatives; 

(b) Evaluate the alternatives with respect 
to: (1) The incremental impact to 
workers, members of the public, and the 
environment, both radiological and 
nonradiological, resulting from each 
alternative, and (2) the costs associated 
with each regulatory alternative. 
Evaluations of impacts and costs are 
contained in Sections 5 and 6 below; 

(c) Perform a comparative evaluation of the 
alternatives based on the impacts and 
costs of each alternative from 4.3{b). 

5. Environmental Consequences, Monitoring, 
and Mitigation 

5.1 Construction and Remediation 
Consequences 

5.2 Monitoring Programs 

5.3 Mitigation Measures 

5.4 Unaviodable Adverse Environmental 
Impacts 

5.5 Relationship between Short-Term Uses 
of the Environment and Long-Term 
Productivity 

5.6 Irreversible and Irretrievable 
Commitments of Resources 

6. Costs and Benefits Associated with 
Decommissioning Alternatives 

6.1 General 

6.2 Quantifiable Socioeconomic Impacts 

6.3 The Benefit-Cost Summary 

6.4 Staff Assessment 

7. List of Preparers 

8. List of Agencies, Organizations, and 
Persons Receiving Copies of the Draft EIS 

9. References 
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Appendix A—Reserved for Comments 
on DEIS 


Appendix B—-Results of Scoping 
Process 


(c) Identify and eliminate from 
detailed study issues which are not 
significant or which are peripheral or 
which have been covered by prior 
environmental review. The NRC has not 
yet eliminated any nonsignificant 
issues. However, NRC is considering 
elimination of the following issues from 
the scope of this EIS because they have 
been previously analyzed in a Generic 
Environmental Impact Statement (GEIS) 
(NUREG-—0586) and included in an 
earlier rulemaking (53 FR 24018; June 
28, 1988): (i) planning necessary to 
conduct decommissioning operations in 
a safe manner; (ii) assurance that 
sufficient funds are available to pay for 
decommissioning; (iii) the time period 
in which decommissioning should be 
completed; and (iv) whether facilities 
should not be left abandoned, but 
instead remediated to appropriate 
levels. In addition, requirements were 
recently established in a separate 
rulemaking regarding timeliness of 
decommissioning for licensed facilities 
regulated under 10 CFR Parts 30, 40, 
and 70 (59 FR 36026; July 15, 1994). 
NRC also recently proposed establishing 
radiological criteria for 
decommissioning, which are supported 
by a draft Generic Environmental 
Impact Statement (NUREG—1496; 59 FR 
43200; August 22, 1994). 

(d) Identify any Environmental 
Assessments or EISs which are being or 
will be prepared that are related but are 
not part of the scope of this EIS. An 
Environmental Assessment on the 
timeliness of decommissioning has been 
prepared as part of a separate 
rulemaking on decommissioning 
timeliness (59 FR 36026; July 15, 1994). 
NRC is presently developing a Generic 
EIS (NUREG—1496) to support the 
rulemaking to establish generic 
radiological criteria for 
decommissioning (59 FR 43200; August 
22, 1994). In addition, NRC is presently 
developing EISs for decommissioning 
sites owned by the Shieldalloy 
Metallurgical Corporation in Cambridge, 
OH, and Newfield, NJ. 

(e) Identify other environmental 
review or consultation requirements 
related to the proposed action. NRC will 
consult with other Federal, State, and 
local agencies that have jurisdiction 
over the decommissioning of the Parks 
Township SLDA. For example, NRC has 
already been coordinating its reviews of 
decommissioning actions at the SLDA 
with PADER. NRC anticipates continued 
consultation with this and other 


agencies, as appropriate, during the 
development of the EIS. 

(f) Indicate the relationship between 
the timing of the preparation of 
environmental analysis and the 
Commission’s tentative planning and 
decision making schedule. NRC intends 
to prepare and issue for public comment 
a draft EIS in late 1995. The comment 
period would be for 90 days. The final 
EIS is scheduled for publication in the 
Fall of 1996. This schedule may be 
impacted by the availability and 
adequacy of information about the site. 
Subsequent to completion of the final 
EIS, the NRC would review and act on 
a license amendment from the licensee 
requesting authorization for 
decommissioning the site, including 
review of the decommissioning plan as 
required in 10 CFR 40.42(c)(2). 


(g) Describe the means by which the 
EIS will be prepared. NRC will prepare 
the draft EIS according to the 
requirements in 10 CFR Part 51. 
Specifically, in accordance with 10 CFR 
Part 51.71, the draft EIS will consider 
comments ‘submitted to NRC as part of 
the scoping process and will include a 
preliminary analysis which considers 
and balances the environmental and 
other effects of the proposed action and 
the alternatives available for reducing or 
avoiding adverse environmental and 
other effects, as well as the 
environmental, economic, technical, 
and other benefits of the proposed 
action. 


The EIS will be prepared by the NRC 
staff and an NRC contractor. NRC is 
arranging a project with Oak Ridge 
National Laboratory to provide technical 
assistance in the preparation of the EIS. 
In addition, NRC anticipates requesting 
specific information from the licensee to 
support preparation of the EIS. Any 
information received from the licensee 
related to the EIS will be available for 
public review, unless the information is 
protected from public disclosure in 
accordance with NRC requirements in 
10 CFR 2.790. 


In the scoping process, participants 
are invited to speak or submit written 
comments, as noted above, on any or all 
of the areas described above. In 
accordance with 10 CFR 51.29, at the 
conclusion of the scoping process, NRC 
will prepare a concise summary of the 
determinations and conclusions 
reached, including the significant issues 
identified, and will send a copy to each 
participant in the scoping process. 

Dated at Rockville, Maryland, this 22nd 
day of December 1994. 


For the U.S. Nuclear Regulatory 
Commission. 


John E. Glenn, 
Chief, Low-Level Waste and Decommissioning 
Projects Branch, Division of Waste 


Management, Office of Nuclear Material 
Safety and Safeguards. 


{FR Doc. 94-32083 Filed 12—28~94; 8:45 am] 
BILLING CODE 7590-01-M 





[Docket Nos. 50-498 and 50-499} 


Houston Lighting & Power Company; 
South Texas Project, Units 1 and 2; 
issuance of Director's Decision Under 
10 CFR 2.206 


Notice is hereby given that the 
Director, Office of Nuclear Reactor 
Regulation, has acted on a Petition for 
action under 10 CFR 2.206 received 
from Mr. Thomas J. Saporito, Jr., on May 
5, 1993, for the South Texas Project, 
Units 1 and 2. 

The Petitioner requested that the NRC 
take specific actions; that is, that the 
NRC institute a show cause proceeding 
pursuant to 10 CFR 2.202 to modify, 
suspend, or revoke the Houston Lighting 
& Power Company’s (HL&P’s or the 
licensee’s) NRC operating licenses 
authorizing operation of South Texas 
Project, Units 1 and 2; that the NRC 
initiate appropriate actions to cause the 
immediate shutdown of the reactor 
cores at South Texas Project; and that 
the NRC take appropriate enforcement 
action in the form of issuance of civil 
penalties against the licensee and/or 
licensee management personnel at 
HL&P’s South Texas Project. 

The Director of the Office of Nuclear 
Reactor Regulation has determined to 
grant the Petition in part and to deny 
the Petition in part. In accordance with 
the NRC Enforcement,Policy, the NRC 
has issued a civil penalty (EA 93-056) 
of $100,000 to HL&P for violation of 10 
CFR 50.7. NRC has allowed HL&P to 
defer payment of the civil penalty until 
after the DOL completes its review 

The Director denied the Petitioner’s 
request that the NRC modify, suspend 
or revoke HL&P’s operating licenses 
authorizing operation of South Texas. 
Project, Units 1 and 2 and that the NRC 
initiate appropriate actions to cause the 
immediate shutdown of the two reactor 
cores at South Texas Project. The 
reasons for these denials are explained 
in the “Director’s Decision Pursuant to 
10 CFR 2.206,”’ (DD—94—13), which is 
available for public inspection at the 
Commission's Public Document Room, 
the Gelman Building, 2120 L Street, 
N.W., Washington, D.C. 20555-0001, 
and at the local public document room 
located at the Wharton County Junior 
College, J. M. Hodges Learning Center, 
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911 Boling Highway Wharton, Texas 
77488. 

A copy of this Decision will be filed 
with the Secretary of the Commission 
for the Commission’s review in 
accordance with 10 CFR 2.206(c) of the 
Commission’s regulations. As provided 
by this regulation, the Decision will 
constitute the final action of the 
Commission 25 days after the date of 
issuance of the Decision, unless the 
Commission, on its own motion, 
institutes a review of the Decision 
within that time. 

Dated at Rockville, Maryland, this 20th day 
of December 1994. 

For the Nuclear Regulatory Commission. 
William T. Russell, 

Director, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 94—32087 Filed 12-28-94; 8:45 am] 
BILLING CODE 7590-01-M 





[Docket Number 40-8902] 


Federal Register Notice of Amendment 
to Change Reclamation Milestone 
Dates in Source Material License SUA-— 
1470 Held by Atlantic Richfield 
Corporation 


AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Amendment of Source Material 
License SUA-1470 to change 
reclamation milestone dates. 





SUMMARY: Notice is hereby given that 
the U.S. Nuclear Regulatory 
Commission has amended Atlantic 
Richfield Corporation’s (ARCO) Source 
Material License SUA-1470 to change 
the reclamation milestone dates. This 
amendment was requested by ARCO by 
letters dated August 2, 1994, and 
October 31, 1994, and its receipt by NRC 
was noticed in the Federal Register on 
September 7, 1994. 

The license amendment modifies 
License Condition 38 to change the 
completion dates for two site 
reclamation milestones. The new dates 
approved by the NRC extend 
completion of (1) placement of final 
radon barrier by one year, and (2) 
placement of erosion protection by two 
months. ARCO attributes the delays to 
(1) redesign of the radon cover, (2) 
difficulties in tailings consolidation, 
and (3) health and safety risks to 
workers due to attempts to meet the 
previous schedule dates. Based on 
review of ARCO’s submittals, the NRC 
staff concludes that the delays are 
attributable to factors beyond the 
contro! of ARCO, the proposed work is 
scheduled to be completed as 
expeditiously as practicable, and the 


added risk to the public health and 
safety is not significant. 

An environmental assessment is not 
required since this action is 
categorically excluded under 10 CFR 
51.22(c)(11), and an environmental 
report from the licensee is not required 
by 10 CFR 51.60(b)(2). 

SUPPLEMENTARY INFORMATION: ARCO’s 
license, including an amended License 
Condition 38, and the NRC staff's 
technical evaluation of the amendment 
request are being made available for 
public inspection at the Commission’s 
Public Document Room at 2120 L Street, 
NW (Lower Level), Washington, DC 
20555. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth R. Hooks, High-Level Waste 
and Uranium Recovery Projects Branch, 
Division of Waste Management, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. Telephone (301) 
415-7777. 

Dated at Rockville, Maryland, this 16th day 

of December, 1994. 

Joseph J. Holonich, 

Chief, High-Level Waste and Uranium 
Recovery Projects Branch, Division of Waste 


Management, Office of Nuclear Material 
Safety and Safeguards. 


[FR Doc. 94—32085 Filed 12-28-94; 8:45 am] 
BILLING CODE 7590-01-M 





[Docket Nos. 50-282 and 50-306] 


Northern States Power Company; 
Notice of Withdrawal of Application for 
Amendments to Facility Operating 
Licenses 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Northern States 


» Power Company (the licensee) to 


withdraw its September 11, 1992, 
application for proposed amendments to 
Facility Operating License Nos. DPR-42 
and DPR-60 for the Prairie Island 
Nuclear Generating Plant, Unit Nos. 1 
and 2, respectively, located in Goodhue 
County, Minnesota. 

The proposed amendments would 
have modified the facility technical 
specifications to incorporate a reference 
to the revised methodologies described 
in WCAP-10924-P, “Westinghouse 
Large Break LOCA Best Estimate 
Methodology,”’ December 1992. The 
Commission had previously issued a 
Notice of Consideration of Issuance of 
Amendments published in the Federal 
Register on December 9, 1992 (57 FR 
58247). However, by letter dated 
December 8,'1994, the licensee 
withdrew the proposed changes. 

For further details with respect to this 
action, see the application for license 


amendments dated September 11, 1982, 
and the licensee’s letter dated December 
8, 1994, which withdrew the 
application for license amendments. 
The above documents are available for 
public inspection at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC, and at the local public 
document room located at the 
Minneapolis Public Library, Technology 
and Science Department, 300 Nicollet 
Mall, Minneapolis, Minnesota 55401. 

Dated at Rockville, Maryland, this 20th day 
of December 1994. 

For the Nuclear Regulatory Commission. 
Marc L. Dapas, 
Acting Project Manager, Project Directorate 
IlI-1, Division of Reactor Projects—III/IV, 
Office of Nuclear Reactor Regulation. 
[FR Doc. 94—32088 Filed 12-28-94; 8:45 am] 
BILLING CODE 7590-01-M 





[Docket Nos. 50-352 and 50-353] 


In the Matter of Philadelphia Electric 
Company (Limerick Generating 
Station, Units 1 and 2); Exemption 


I 


Philadelphia Electric Company (the 
licensee), is the holder of Facility 
Operating License Nos. NPF-39 and 
NPF-85, which authorize operation of 
the Limerick Generating Station (LGS), 
Units 1 and 2. The licenses provide, 
among other things, that the licensee is 
subject to all rules, regulations, and 
orders of the Nuclear Regulatory 
Commission (the Commission) now and 
hereafter in effect. 

The facilities consist of two boiling 
water reactors located in Montgomery 
County, Pennsylvania. 


I 


Section 50.54(o) of 10 CFR Part 50 
requires that primary reactor 
containment for water cooled power 
reactors be subject to the requirements 
of Appendix J to 10 CFR Part 50. 
Appendix J contains the leakage test 
requirements, schedules, and 
acceptance criteria for tests of the leak 
tight integrity of the primary reactor 
containment and systems and 
components which penetrate the 
containment. Section ITI.D.2(a) of 
Appendix J to 10 CFR Part 50 requires 
that Type B leak rate tests, except for air 
locks, be performed during reactor 
shutdown for refueling, or other 
convenient intervals, but in no case at 
intervals greater than 2 years. Type B 
tests are intended to detect local leaks 
and to measure leakage across each 
pressure-containing or leakage-limiting 
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boundary for certain reactor 
containment penetrations. 

Section III.D.3 of Appendix J to 10 
CFR Part 50 requires that Type C leak 
rate tests be performed during each 
reactor shutdown for refueling but in no 
case at intervals greater than 2 years. 
Type C tests are intended to measure 
containment isolation valve leakage 
rates for certain containment isolation 
valves. 


Ill 


By letter dated July 22, 1994, the 
licensee requested a one-time 
exemption from the Commission’s 
regulations. The subject exemption is 
from the requirements of 10 CFR Part 
50, Appendix J, “Primary Reactor 
Containment Leakage Testing for Water- 
Cooled Power Reactors,”’ Sections 
Il.D.2(a) and II.D.3, to allow the two- 
year interval to be exceeded by no more 
than 26 days for the 68 leak tests. In its 
request, the licensee provided a list of 
the affected penetrations and associated 
plant-specific leak test procedures, and 
the dates when the current leak tests 
will! expire. 

This exemption is being requested in 
order to avoid an early reactor 
shutdown to comply with the-2-year 
testing interval, and to allow for 
shutdown scheduling flexibility 
following the third, Unit 2, operating 
cycle. Currently, LGS Unit 2 is using a 
new core design which allows the 
intervals between reactor shutdowns for 
refueling to extend beyond the 
maximum-allowable, two-year testing 
period. Prior to the current operating 
cycle, local leak rate tests were 
performed in conjunction with an 18- 
month refueling cycle. The use of the 
extended-cycle core designs has been 
recognized as a growing trend in the 
industry as discussed in Generic Letter 
91-04, “‘Changes in Technical 
Specification Surveillance Intervals to 
Accommodate a 24-Month Fuel Cycle,” 
dated April 2, 1991. 

The licensee has divided the affected 
leak tests into the categories: 1) those 
that will expire prior to the scheduled 
outage beginning on January 28, 1995, 
and 2) those that will expire during the 
period that follows, up to February 19, 
1995. There are 22 leak rate tests which 
are listed in Table 1 of the licensee’s 
July 22, 1994 request in the first 
category, and 46 additional tests, listed 
in Tables 2, 3 and 4 of the licensee’s 
request in the second category. The 
earliest of these tests falls due on 
January 24, 1995, 4 days prior to the 
scheduled shutdown. The licensee has 
requested an exemption for up to 26 
days which will allow the unit to 
operate until the beginning of the 


planned outage without shutting down 

to perform leak tests, and to allow for 

flexibility in planning the leak tests 

during the outage. The licensee has 

stated that all of the leak rate tests will 

be performed prior to February 19, 1995. 
The licensee has presented 


_ information in support of their request 


for a 26-day extension of the Type B and 
C test intervals. The Unit 2, as-left, 
minimum pathway leak rate (i.e., 
maximum allowable leakage rate for 
maintaining primary containment), 
following the second Unit 2 refueling 
outage, was .13L, (maximum allowable 
pathway leakage) or 20,625 standard 
cubic centimeters per minute (sccm), 
including contributions from the Main 
Steam Isolation Valves (MSIV); with a 
maximum pathway leak rate of .27L, or 
42,502 sccm, excluding MSIV leakage, 
in accordance with LGS’s current 
Appendix J exemption. These as-left 
leak rates represent a significant margin 
to the maximum allowable pathway 
leakage of 158,273 sccm. 

The licensee has stated that the 26- 
day extension of the leak test interval is 
not likely to decrease the. margin 
between as-found leak rates and the 
maximum allowable pathway leakage. 
Also, the licensee has stated that 
extending the testing interval by 26 days 
will not significantly impact the 
integrity of the containment boundary, 
and therefore, will not significantly 
impact the consequences of an accident 
or transient in the unlikely occurrence 
of an event during the 26 days of power 
operation. 

For the reasons set forth above, the 
NRC staff concludes there is reasonable 
assurance that the containment leakage- 
limiting function will be maintained 
and that a forced outage to perform 
Type B and C tests is not necessary. 
Therefore, the staff finds the requested 
one-time exemption, to allow the Type 
B and C tests listed in the licensee’s July 
22, 1994, submittal to be extended up to 
26 days, but not to exceed February 19, 
1995, to be acceptable. 


IV 


Pursuant to 10 CFR 50.12, the 
Commission may, upon application by 
any interested person or upon its own 
initiative, grant exemptions from the 
requirements of 10 CFR Part 50 when (1) 
The exemptions are authorized by law, 
will not present an undue risk to public 
health and safety, and are consistent 
with the common defense and security; 
and (2) when special circumstances are 
present. Special circumstances are 
present whenever, according to 10 CFR 
50.12(a)(2)(ii), “Application of the 
regulation in the particular 
circumstances would not serve the 


underlying purpose of the rule or is not 
necessary to achieve the underlying 
purpose ofthe rule. . . .” 

The underlying purpose of the rule is 
to ensure that any potential leakage 
pathways through the containment 
boundary are identified within a time 
span that prevents significant 
degradation from continuing or being 
unknown, and long enough to allow the 
tests to be conducted during scheduled 
refueling outages. The 2-year maximum 
interval was originally expected to 
bound the typical operating cycle, 
including a limited amount of mid-cycle 
outage time. The advent of advance fuel 
types has made it possible to operate the 
facility for a 2-year maximum interval. 
Based on the as-left leak rates for LGS, 
Units 1 and 2, we find that application 
of the regulation is not necessary to 
meet the underlying purpose of the rule 
in that, taking into consideration the 26- 
day extension, the components that 
comprise the primary containment 
boundary will still be tested at a 
frequency that is appropriate to those 
components and their application. In 
addition, the 26-day extension 
represents a minimal increase in the 
existing 2-year interval required by the 
rule. 


Vv 


Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
Part 50.12, an exemption is authorized 
by law and will not present an undue 
risk to the public health and safety, and 
that there are special-circumstances 
present, as specified in 10 CFR 
50.12(a)(2). An exemption is hereby 
granted from the requirements of 
Sections II.D.2{a) and II1.D.3 of 
Appendix J to 10 CFR Part 50, which 
requires that Type B and C tests be 
performed during each reactor 
shutdown for refueling but in no case at 
intervals greater than 2 years, for a 
period of up to 26 days (not to exceed 
February 19, 1995) from the expiration 
of the current leak test for the affected 
penetrations. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
granting of this exemption will have no 
significant impact on the quality of the 
human environment (59 FR 65808). 

This exemption is effective upon 
issuance. 

Dated at Rockville, Maryland, this 22nd 
day of December 1994. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 

Director, Division of Reactor Projects—I/Il, 
Office of Nuclear Reactor Regulation. 

[FR Doc. 94—32086 Filed 12-28-94; 8:45 am] 
BILLING CODE 7590-01-M | 
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[Docket Nos. 50-327 and 50-328] 


Sequoyah Nuclear Plant Units 1 and 2; 
Notice of Consideration of issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating License Nos. DPR-77 
and DPR-79 issued to the Tennessee 
Valley Authority (the licensee) for 
operation of the Sequoyah Nuclear 
Plant, Units 1 and 2, located in Soddy 
Daisy, Tennessee. 

The proposed amendments, submitted 
by the licensee's letter dated December 
16, 1994, would revise the surveillance 
requirements for diesel generators, 
deleting a requirement to accelerate to at 
least 900 revolutions per minute (rpm), 
adding wording for voltage and 
frequency acceptance criteria, and 
deleting a requirement for a 10-year 
surveillance during shutdown. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

The Commission had made a 
proposed determination that the 
amendment request involves no 
significant hazards consideration. Under 
the Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or 
(3) involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91{a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below: 


[The Tennessee Valley Authority] TVA has 
evaluated the proposed technical 
specifications (TS) change and has 
determined that it does not represent a 
significant hazards consideration based on 
criteria established in 10 CFR 50.92(c). 
Operation of Sequoyah Nuclear Plant (SQN) 
in accordance with the proposed amendment 
will not: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The proposed changes to these 
surveillances do not alter the intent or 
methods for verifying diesel generator (D/G) 
operability. The intent of the 900 revolutions 
per minute (rpm) requirement is still 
maintained by the 60 plus or minus 1.2 hertz 


. (Hz) requirement with acceptable tolerances. 


The deletion of the requirement to perform 
interdependence testing during shutdown 
does not alter the test but does provide 
reasonable flexibility to perform testing 
during power operation. By testing this 
function at power the probability and. 
consequences of an accident are not 
increased. These surveillances verify 
operability of the D/Gs and do not impact the 
availability of D/Gs for accident mitigation. 
In addition, these tests, as well as the D/Gs, 
can not be the source of an accident. These 
proposed changes will not increase the 
probability or consequences of an accident. 

2. Create the possibility of a new or 
different kind of accident from any 
previously analyzed. 

The D/G and TS testing to verify 
operability are not postulated to create an 
accident. The affected surveillances are not 
changed in intent and will be performed in 
the same manner. Testing D/G starts during 
power operation is conducted on a weekly 
basis, therefore, 10-year interdependence 
testing under these conditions will not 
present additional accident generation 
concerns. Therefore, the proposed changes 
will not create a new or different kind of 
accident. 

3. Involve a significant reduction in a 
margin of safety. 

The testing requirements affected by the 
proposed changes will continue to verify D/ 
G operability within the same or more 
conservative limits, intent, and testing 
methods. The changes provide flexibility in 
verifying D/G speed during ambient starts 
and relaxed operating conditions for 
performing interdependence tests. This 
flexibility does not lessen the operability 
verification requirements for the D/Gs or the 
margin of safety provided by the D/Gs. 
Therefore, the proposed changes do not 
reduce the margin of safety. 


The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking comments 
on this proposed determination. Any 
comments received within 30 days after 
the date of publication of this notice 
will be considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that 
failure to act in a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
30-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 


determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance and provide for opportunity 
for a hearing after issuance. The 
Commission expects that the need to 
take this action will occur very 
infrequently. 

Written comments may be submitted 
by mail to the Rules Review and 
Directives Branch, Division of Freedom 
of Information and Publications 
Services, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and should cite 
the publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room 6D22, Two White Flint North, 
11545 Rockville Pike, Rockville 
Maryland, from 7:30 a.m. to 4:15 p.m. 
Federal workdays. Copies of written 
comments received may be examined at 
the NRC Public Document Room, the 
Gelman Building, 2120 L Street, NW., 
Washington, DC. 

The filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

By January 27, 1995, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing a 
petition for leave to intervene shall be 
filed in accordance with the 
Commission’s “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR Part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC and at the local public 
document room located at the 
Chattanooga-Hamilton County Library, 
1101 Broad Street, Chattanooga, 
Tennessee 37402. If a request for a 
hearing or petition for leave to intervene 
is filed by the above date, the 
Commission or an Atomic Safety and 
Licensing Board, designated by the 
Commission or by the Chairman of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
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how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 

* which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 

- requirements described above. 

Not later than 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, a petitioner shall file a 
supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner. intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if 
proven, would entitle the petitioner to 
relief. A petitioner who fails to file such 
a supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 


If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555, by the above date. Where 
petitions are filed during the last 10 
days of the notice period, it is requested 
that the petitioner promptly so inform 
the Commission by a toll-free telephone 
call to Western Union at 1-(800) 248— 
5100 (in Missouri 1-(800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
N1023 and the following message 
addressed to Mr. Frederick J. Hebdon: 
petitioner’s name and telephone 
number, date petition was mailed, plant 
name, and publication date and page 
number of this Federal Register notice. 
A copy of the petition should also be 
sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to General Council, Tennessee 
Valley Authority, ET 11H, 400 West 
Summit Hill Drive, Knoxville, 
Tennessee 37902, attorney for the 
licensee. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 


_ supplemental petitions and/or requests 


for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(1)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated September 8, 1994, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 


Street, NW., Washington, DC 20555 and 
at the local public document room 
located at the Chattanooga-Hamilton 
County Library, 1101 Broad Street, 
Chattanooga, Tennessee 37402. 

Dated at Rockville, Maryland, this 22nd 
day of December 1994. 

For the Nuclear Regulatory Commission. 
Joseph F. Williams, 
Project Manager, Project Directorate II-4, 
Division of Reactor Projects—I/II, Office of 
Nuclear Reactor Regulation. 
{FR Doc. 94—32084 Filed 12-28-94; 8:45 am] 
BILLING CODE 7590-01-4 








PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 


Columbia River Basin Fish and Wildlife - 
Program; Measures for Anadromous 
Fish 


December 22, 1994. 

AGENCY: Pacific Northwest Electric 
Power and Conservation Planning 
Council (Northwest Power Planning 
Council). 

ACTION: Notice of final amendments to 
the Columbia River Basin Fish and 
Wildlife Program (measures for 
anadromous fish). 





SUMMARY: Pursuant to the Pacific 
Electric Power Planning and 
Conservation Act (the Northwest Power 
Act, 16 U.S.C. section 839, et seq.) the 
Pacific Northwest Electric Power and 
Conservation Planning Council 
(Council) has adopted final amendments 
to the Columbia River Basin Fish and 
Wildlife Program (program). The 
amendments include major changes to 
the anadromous fish provisions of the 
program. Copies of the amended 
program with findings on amendment 
recommendations submitted to the 
Council, and the Council’s responses to 
comments, are available on request. See 
FOR FURTHER INFORMATION CONTACT, 
below. 

BACKGROUND: The Strategy for Salmon, 
which the Northwest Power Planning 
Council adopted in December, 1992 and 
later incorporated into the 1994 
Columbia River Basin Fish and Wildlife 
Program, called for reports to. be 
prepared on a variety of measures 
related to improved passage of 
anadromous fish in their mainstem 
migration, including: reservoir 
drawdowns; potential new Snake River 
Basin storage facilities; water 
efficiencies, transactions or other 
nonstructural measures to secure more 
Snake River Basin water for anadromous 
fish; biological rule curves to protect 
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resident fish and wildlife populations in 
and around Libby and Hungry Horse 
reservoirs in Montana; and other 
matters. Reports on these matters were 
submitted to the Council during the first 
half of 1994. Moreover, since the 
Strategy for Salmon was adopted, a 
number of other issues have arisen in 
connection with the National Marine 
Fisheries Service’s 1993 and 1994 
biological opinions, the National Marine 
Fisheries Service Recovery Team’s 
recommendations, the federal court 
settlement discussions in Idaho 
Department of Fish and Game v. 
National Marine Fisheries Service, and 
other matters. Because of these 
developments, and the fact that ihe 
Council is planning a major revision of 
its power plan, the Council decided to 
request recommendations for 
amendments to the fish and wildlife 
program generally. Recommendations 
for anadromous fish measures were 
requested, with an August 15, 1994 
deadline for submission. The 
anadromous fish recommendations were 
received and promptly distributed to 
interested parties. Recommendations for 
resident fish and wildlife measures are 
due in January, 1995. 


After recommendations for 
anadromous fish amendments were 
received, the U.S. Court of Appeals in 
Northwest Information Center, et al. v. 
Northwest Power Planning Council 
found the Strategy for Salmon legally 
insufficient, and remanded the Strategy 
to the Council to make clearer findings 
on amendment recommendations. On 
September 30, 1994, based on the 
August 1994 recommendations, after 
careful review of the matters raised by 
the court’s opinion, and after 
consultation with fish and wildlife 
agencies, Indian tribes and others, the 
Council issued draft amendment 
proposals for public comment. At the 
same time, the Council invited comment 
on the amendment recommendations, 
which the Council had distributed to 
interested parties in August, 1994. The 
Council held hearings throughout the 
Northwest and received written 
comment on the draft amendment 
proposals and recommendation through 
November 10. The Council consulted 
with interested parties through 
December 6, to explore amendment 
issues in further detail. From December 
6 to December 15, the Council 
deliberated on the amendment issues 
and on December 15 adopted final 
amendments to the program. The 
amendments address the full range of 
issues related to anadromous fish 
restoration, including mainstem 
passage, habitat, production, harvest 


and levels for reservoirs affected by 
water releases to augment flows for 
anadromous fish, many of which were 
also raised in the Strategy for Salmon 
recommendations. The Council 
considers its December 15, 1994 
decision to be a final action for purposes 
of 16 U.S.C. 839f{e). 

FOR FURTHER INFORMATION CONTACT: 

For copies of the final anadromous fish 
amendments to the Columbia Basin Fish 
and Wildlife Program with findings and 
responses to comments (request 
document no. 94-55), or other 
information, contact the Council’s 
Public Affairs Division, 851 S.W. Sixth 
Avenue, Suite 1100, Portland, Oregon 
97204 or (503) 222-5161, toll free 1— 
800—222-3355. 

Edward W. Sheets, 

Executive Director. 

[FR Doc. 94--32039 Filed 12-28-94; 8:45 am] 
BILLING CODE 0000-00-M 








PENSION BENEFIT GUARANTY 
CORPORATION 


Request for Extension of Approval 
Under the Paperwork Reduction Act; 
Collection of information Under 29 
CFR Part 2673, Notice of Termination 
for Multiemployer Plans 


AGENCY: Pension Benefit Guaranty 
Corporation. 


ACTION: Notice of request for extension 
of OMB approval. 





SUMMARY: This notice advises the public 
that the Pension Benefit Guaranty 
Corporation has requested extension of 
approval by the Office of Management 
and Budget for a currently approved 
collection of information (1212-0020) 
contained in its regulation on Notice of 
Termination for Multiemployer Plans 
(29 CFR Part 2673). Current approval of 
the collection of information expires on 
March 31, 1995. 


ADDRESSES: All written comments 
should be addressed to: Office of 
Management and Budget, Paperwork 
Reduction Project (1212-0031), 
Washington, DC 20503. The request for 
extension will be available for public 
inspection at the PBGC 
Communications and Public Affairs 
Department, Suite 240, 1200 K Street, 
NW., Washington, DC 20005-4026, 
between the hours of 9:00 a.m. and 4:60 
p.m. 

FOR FURTHER INFORMATION CONTACT: 
Deborah C. Murphy, Attorney, Office of 
the General Counsel, Suite 340, Pension 
Benefit Guaranty Corporation, 1200 K 
Street, NW., Washington, DC 20005-— 


4026, 202-326-4024 (202-326-4179 for 
TTY and TDD). 


SUPPLEMENTARY INFORMATION: This 
collection of information is contained in 
the Pension Benefit Guaranty 
Corporation’s (“PBGC’s”) regulation on 
Notice of Termination for 
Multiemployer Plans (29 CFR Part 
2673). 


Section 4041A(f(2) of the Employee 
Retirement Income Security Act of 1974 
(“ERISA”) gives the PBGC authority to 
prescribe reporting requirements for 
terminated multiemployer pension 
plans covered by Title IV of ERISA 
where appropriate to protect the 
interests of plan participants and 
beneficiaries or to prevent unreasonable 
loss to the PBGC. 


The PBGC’s regulation on Notice of 
Termination for Multiemployer Plans 
requires the filing of a notice of 
termination with the PBGC by a 
multiemployer plan that has terminated 
either by plan amendment or by mass 
withdrawal. The notice must contain 
certain basic information such as the 
plan’s identity, the date of termination, 
and the plan’s most recent Form 5500. 
In addition, a plan that has terminated 
by mass withdrawal must supply certain 
financial information to enable the 
PBGC to assess the likelihood of benefit 
reductions or suspensions under the 
plan and the need for PBGC financial 
assistance to the plan. More information 
is required with respect to mass 
withdrawal terminations because the 
risk of plan insolvency is greater in 
these cases. 


The PBGC estimates that it will 
receive 20 notices under the regulation 
annually, that 5 of these notices will be 
from plans that have terminated by plan 
amendment and will require 2 hours 
each to prepare, and that 15 notices will 
be from plans that have termination by 
mass withdrawal and will require 14.5 
hours each to prepare. Thus, the total 
estimated annual burden on the public 
is 217.5 hours. 

Issued at Washington, DC, this 22nd day of 
December 1994. 

Martin Slate, 

Executive Director, Pension Benefit Guaranty 
Corporation. 

[FR Doc. 94-32023 Filed 12-28-94; 8:45 am] 
BILLING CODE 7708-01-M 
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Request for Extension of Approval 
Under the Paperwork Reduction Act; 
Payment of Premiums (29 CFR Part 
2610) and Pension Benefit Guaranty 
Corporation Premium Forms and 
Instructions Thereunder PBGC Forms 
1 and 1-ES and Schedule A to Form 1, 
and Related Instructions) 


AGENCY: Pension Benefit Guaranty 
Corporation. 


ACTION: Notice of request for extension 
of OMB approval. 





SUMMARY: This notice advises the public 
that the Pension Benefit Guaranty 
Corporation has requested extension of 
approval by the Office of Management 
and Budget for the collection of 
information (1212-0009) in the PBGC’s 
regulation on Payment of Premiums (29 
CFR Part 2610) and the PBGC’s 
premium forms and instructions 
thereunder (PBGC Forms 1 and 1—ES 
and Schedule A to Form 1, and related 
instructions). The premium forms and 
instructions have been modified to 
reflect changes made by the Retirement 
Protection Act of 1994. 


ADDRESSES: All written comments 
should be addressed to: Office of 
Management and Budget, Paperwork 
Reduction Project (1212-0009), - 
Washington, DC 20503, with a copy to 
the Office of the General Counsel, Suite 
340, Pension Benefit Guaranty 
Corporation, 1200 K Street, N.W., 
Washington, DC 20005-4026. The 


request for extension will be available 
for public inspection at the PBGC 
Communications and Public Affairs 
Department, Suite 240, 1200 K Street, 
NW., Washington, DC 20005-4026, 
between 9:00 a.m. and 4:00 p.m. on 
business days. 

FOR FURTHER INFORMATION CONTACT: 
Harold J. Ashner, Assistant General 
Counsel, or Deborah C. Murphy, 
Attorney, Office of the General Counsel, 
Suite 340, Pension Benefit Guaranty 
Corporation, 1200 K Street, NW., 
Washington, DC 20005-4026, 202-326- 
4024 (202-326-4179 for TTY and TDD). 
SUPPLEMENTARY INFORMATION: Sections 
4006 and 4007 of Title IV of the 
Employee Retirement Income Security 
Act of 1974 (“ERISA”) require the 
Pension Benefit Guaranty Corporation 
(“PBGC”) to collect premiums from 
pension plans covered under Title IV 
pension insurance programs. Pursuant 
to ERISA sections 4006 and 4007, the 
PBGC has issued its regulation on 
Payment of Premiums (29 CFR Part 
2610). Sections 2610.3; 2610.25, and 
2610.34 of the premium regulation 
require plans, in connection with the 


. payment of premiums, to file certain 


forms prescribed by the PBGC, and 
§ 2610.11 requires plans to retain 
records supporting or validating the 
computation of premiums paid. 

The forms prescribed are PBGC Form 
1-ES and Form 1 and (for single- 
employer plans only) Schedule A to 
Form 1. Form 1-ES is issued, with 


instructions, in the PBGC’s Estimated 
Premium Payment Package. Form 1 and 
Schedule A are issued, with 
instructions, in the PBGC’s Annual 
Premium Payment Package. 

The premium forms are needed to 
determine the amount and record the 
payment of PBGC premiums, and the 
submission of forms and retention of 
records are needed to enable the PBGC 
to perform premium audits. The plan 
administrator of each pension plan 
covered by Title IV of ERISA is required 
to file one or more of the premium 
payment forms each year. The PBGC 
uses the information on the premium 
payment forms to identify the plans 
paying premiums and to verify whether 
plans are paying the correct amounts. 
That information and the retained 
records are used for audit purposes. 

For plan years beginning on or after 
July 1, 1994, section 768 of the recently 
enacted Retirement Protection Act of 
1994 (P.L. 103-465) (“RPA”) phases out 
the $53 per-participant cap on the 
variable-rate premium, subject to an 
exception for regulated public utility 
plans. The PBGC has revised its 
prémium forms and instructions to 
reflect this RPA change. {For 1994 plan 
years beginning on or after July 1, 1994, 
the revised premium forms and 
instructions are in the ‘“1994-R 
Premium Payment Package.”’) 

The PBGC estimates the burden on 
the public from this collection of 
information as follows: 





No. of re- 


Average 
sponses time 


hours 





Form 1-ES filing (plans with 500 or more participants only): 


Single-employer plans 





Multiemployer plans 


7,200 3,600 





Form 1 with Schedule A (single-employer plans only): 


Plans with fewer than 500 participants: 


Plans with 500 or more participants: 
Fully-funded Rss 





Underfunded 





Form 1 alone (multiemployer plans only): 


1,300 
8,500 


650 
4,250 











36,400 
16,400 


52,800 


36,400 
27,880 


64,280 








4,900 4,900 








All multiemployer plans 


2,300 
7,200 


11,730 
16,630 














2,000 1,000 





In summary, the PBGC estimates that 
it receives a total of about 70,500 
responses annually (3,300) for 
multiemployer plans and 67,200 for 


single-employer plans) and that the total 


burden of the collection of information 
is about 86,160 hours. (The estimated 


burden includes recordkeeping under 
29 CFR § 2610.11.) 


Issued at Washington, DC, this 22nd 
day of December 1994. 
Martin Slate, 
Executive Director, Pension Benefit Guaranty 
Corporation. 
[FR Doc. 94-32024 Filed 12-28-94; 8:45 am] 
BILLING CODE 7708-01-M 
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Request for a Collection of information 
Under the Paperwork Reduction Act; 
Customer Satisfaction Mail Surveys 


AGENCY: Pension Benefit Guaranty 
Corporation. 

ACTION: Notice of request for OMB 
approval. 





SUMMARY: The Pension Benefit Guaranty 
Corporation (““PBGC”) has requested 
that the Office of Management and 
Budget (““OMB”’) approve a new 
collection of information under the 
Paperwork Reduction Act. The purpose 
of this information collection, which 
will be conducted through mail surveys, 
isto help the agency assess the 
efficiency and effectiveness with which 
it serves participants and beneficiaries 
and design actions to address identified 
problems. The effect of this notice is to 
advise the public of the PBGC’s request 
for OMB approval of, and to solicit 
public comment on, this collection of 
information. 

ADDRESSES: All written comments (at 
least three copies) should be addressed 
to: Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Officer 
for the Pension Benefit Guaranty 
Corporation, 725 17th Street, NW., 
Room 3208, Washington, DC 20503. The 
request for approval will be available for 
public inspection at the PBGC 
Communications and Public Affairs 
Department, Suite 240, 1200 K Street, 
NW., Washington, DC 20005, between 
the hours of 9 a.m. and 4 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Holli Beckerman Jaffe, Attorney, Office 
of the General Counsel, Suite 340, 1200 
K Street, NW., Washington, DC 20005, 
202-—326—4023 (202)—-326-4179 for TTY 
and TDD). (These are not toll-free 
numbers.) 

SUPPLEMENTARY INFORMATION: The 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35) establishes policies 
and procedures for controlling the 
paperwork burdens imposed by Federal 
agencies on the public. The Act vests 
the Office of Management and Budget 
(OMB) with regulatory responsibility 
over these burdens, and OMB has 
promulgated rules on the clearance of 
collections of information by Federal 
agencies. 

Executive Order 12862, Setting 
Customer Service Standards, states that, 
in order to carry out the principles of 
the National Performance Review, the 
Federal Government must be customer- 
driven. It directs all executive 
departments and agencies that provide 
significant services directly to the 
public to provide those services in a 
manner that seeks to meet the customer 


service standards established in the 
Executive Order. 

In 1992, the Pension Benefit Guaranty 
Corporation (““PBGC’’) began 
establishing formal customer service 
standards through a voluntary Customer 
Satisfaction Survey. The ultimate goal of 
the PBGC’s Customer satisfaction 
Survey data is to assist its program 
managers in assessing the efficiency and 
effectiveness of their programs serving 
participants and in designing actions to 
address identified problems. PBGC’s 
initial survey program was part of 
PBGC’s effort to address the 
requirements of the Chief Financial 
Officers Aci of 1590 (CFOs Act), 31 
U.S.C. 5091 et seq., which requires the 
CFO of each agency covered by the Act 
to develop an integrated agency 
accounting and financial measurement 
system providing for the ‘‘systematic 
measurement of performance.” That 
survey also conformed to the OMB- 
established Task Force agreement that 
customer satisfaction can be measured 
by a survey of a statistically valid 
sample of people receiving the agencies’ 
services. 

The OMB-approved methodology for 
PBGC’s survey program was an initial 
pilot survey involving 200 customers 
followed by annual large scale 
telephone (and, if necessary, follow-up 
mail) surveys involving approximately 
4,000 customers. The pilot was 
conducted in 1992. PBGC has 
determined, however, that the planned 
telephone surveys would be 
unnecessarily costly (compared to mail 
surveys) and that the use of information 
learned from focus groups would 
enhance the value of any larger survey. 
The PBGC, therefore, has decided to 
comply with Executive Order 12862 
through a two-step methodology that it 
believes will be more cost-effective and 
produce more accurate results, i.e., 
focus groups followed by mail surveys. 

PBGC sought and received OMB 
approval for the focus group 
information collection. PBGC held the 
focus group meeting and used the 
customer expectations data collected in 
those meetings to formulate the mail 
survey questions. PBGC is requesting, at 
this time, approval of the second part of 
its customer satisfaction information 
collection, the mail survey. 

This voluntary collection of 
information will put a very slight 
burden on a small percentage of the 
public. 4,000 of PBGC’s customers out 
of the 370,000 participants and 
beneficiaries in PBGC-trusteed pension 
plans will receive the survey annually. 
The PBGC estimates that the total 
burden hours for each respondent will 


be 5 minutes, for a total of 3331s burden 
hours. 


Issued at Washington, D.C., this 22nd day 
of December, 1994. 


Martin Slate, 

Executive Director, Pension Benefit Guaranty 
Corporation. 

[FR Doc. 94—32025 Filed 12-28-94; 8:45.am] 
BILLING CODE 7708-01-M 





Request for Extension of Approval of 
a Collection of Information Under the 
Paperwork Reduction Act; Notice of 
Failure to Make Required 
Contributions 


AGENCY: Pension Benefit Guaranty 
Corporation. 

ACTION: Notice of request for OMB 
approval. 





SUMMARY: The Pension Benefit Guaranty 
Corporation (‘‘PBGC”) has requested 
that the Office of Management and 
Budget (“OMB”) extend approval, under 
the Paperwork Reduction Act, of PBGC 
Form 200 (OMB control number 1212-— 
0041; expires February 28, 1995). This 
collection of information implements a 
statutory requirement to notify the 
PBGC of a failure to make a required. 
payment to a single-employer plan 
covered by the termination insurance 
program when the total of unpaid 
balances of required payments not made 
when due (including interest) exceeds 
$1 million. The effect of this notice is 
to advise the public of PBGC’s request . 
for OMB approval of and to solicit 
public comment on this collection of 
information. 

ADDRESSES: All written comments (at 
least three copies) should be addressed 
to Office of Management and Budget, 
Paperwork Reduction Project (1212— 
0041), Washington, DC 20503. The 
PBGC’s request for extension will be 
available for inspection at the PBGC’s 
Communications and Public Affairs 
Department, Suite 240, 1200 K Street, 
NW., Washington, DC 20005-4026, 
betw4een 9:00 a.m. and 4:00 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Judith Neibrief, Attorney, Office of the 
General Counsel, Pension Benefit 
Guaranty Corporation, 1200 K Street, 
NW., Washington, DC 20005-4026, 202- 
326-4024 (202-326-4179 for TTY and 
TDD). These are not toll-free numbers. 
SUPPLEMENTARY INFORMATION: The 
Pension Benefit Guaranty Corporation 
(“PBGC”) administers the pension plan 
termination insurance program under 
Title IV of the Employee Retirement 
Income Security Act of 1974 (“ERISA’’) 
(29 U.S.C. 1001 et seq.). The minimum 
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funding standards of the Internal enables PBGC staff to determine the 7, 1994, the Chicago Board Options 
Revenue Code of 1986 (‘“‘Code’’) and amount of the statutory lien and to Exchange, Incorporated (“CBOE”) fil 
ERISA (subsection (n) of section 412 (26 evaluate the funding status ofthe plan _—_ with the Securities and Exchange - 
U.S.C. 412) and subsection (f) of section _and the financial condition of person{s) | Commission (“Commission”) the 
302 (29 U.S.C. 1082), respectively) responsible for its funding. proposed rule change as described in 
include provisions that impose a lien in The PBGC is requesting that the Office Items I, II, and II below, which Items 
favor of a plan if (1) any person failsto | of Management and Budget (“OMB”) have been prepared primarily by the 
make a required installment or any extend approval of the this collection of CBOE. The Commission is publishing 
other payment required under section information (OMB control number this notice to solicit comments on the 
412 of the Code and section 302 of _- 1212-0041; expires February 28,1995) proposed rule change from interested 
ERISA when due, and (2) me cas for another three years. The agency persons. 
balance of the required ins ent or anticipates that this collection of satin, 
other payment (including interest), infortsation requirement will apply, Piso. apes! Baws gop meow tem 
when added to the aggregate unpaid annually, with respect to up to 20 the Proposed Rule Chan 
balance of all preceding such single-employer plans. The PBGC ee 
installments or other payments for estimates that, on average, (1) when a The CBOE proposes to reduce the 
which payment was not made when due payment failure first results in a total of Settlement period for transactions in 
(including interest), exceeds $1 million _ unpaid balances (including interest) certain securities and shorten certain — 
(Code section 412(n)(1) and ERISA which exceeds $1 million (“initial time frames respecting customer margin 
section 302(f)(1)). These provisions filing”), the average response time will | quirements. One approved, these 
apply to a single-employer plan with a be 5.75 hours, and (2) when there is a changes would become effective at the 
funded current liability percentage (as subsequent payment failure and the same time as Commission rule 15c6—1.3 
defined in Code section 412(1)(8)(B) and _ total of unpaid balances (including II. Self-Regulatory Organization’s 
ERISA section 302(d)(8)(B)) of less than _ interest) continues to exceed $1 million Statement of the Purpose of, and 
100 percent that iscovered bythe __ (“subsequent filing”), the average Statutory Basis for, the Proposed Rule 
termination insurance program. The lien response time will be 2.75 hours. Change 
is upon all property and rights to Assuming an average of one initial and 
property (whether real or personal) two subsequent filings annually with 
belonging to the person or persons that _ respect to each of 10 plans and two 
are liable for required contributions (i.e., subsequent filings annually with respect 
a aa ceeaalh = each f to each of 10 plans (which accounts for 
member of the controlled group o sation i ings with 
which that contributing sponsor is a kien ae a rule anes The eae f me Fe race ee 
member). increasing likelihood, over time, that a  ™4¥ 06 examined’ at the praces specilie 

8 , ’ in Item IV below. The CBOE has 


Any such lien may be perfected and * eet : to . 
enforced anky by the PROC or, at its submission will be a subsequent (rather prepared summaries, set forth in 


2 : : o-Apeapae than an initial filing), the PBGC : 
ditection, by the plew's contributing estimates the total andl aie 
sponsor or any member of the : most significant aspects of such 

ee ee public at 167.5 hours ((5.75 + (2.75) (2)) statements 
contributing sponsor’s controlled group (49) 4 (2.75) (2) (10)). . 
(Code section 412(n)(5) and ERISA lesusd at Washi ea, elimi (A) Self-Regulatory Organization’s 
section 302(f)(5)). Therefore, section of ace one S a me .C., this 23rd day Statement of the Purpose of, and 
412(n)(4) of the Code and section ; Boece Statutory Basis for, the Proposed Rule 
302(f}(4) of ERISA require persons Martin Slate, 


Change 

committin ent failures to noti Executive Director, Pension Benefit Guaranty 
the PBGC, within 10 days of the rem Corporation. The purpose of the proposed rule 
date for the required installment or [FR Doc. 94~-32100 Filed 12-28-94; 8:45 am] le cb a whe sesh Tules 
a ee snopes whenever — BILLING CODE 7708-01-™ settlement period for transactions in 
me =aee al 3 the umes db, th securities other than options, including 
(including interest) exceeds $1 million. SECURITIES AND EXCHANGE ee coticerase 

To comply with this statutory COMMISSION ee 
requirement, § 2615.31 of the PBGC’s based on a five business day settlement 
pos — 7a 4 asain sigilees-s [Release No. 34~35137; File No. SR-CBOE- cycle. The CBOE represents that the 
contributing sponsor of a single- 94-40] proposed changes conform CBOE’s rules 


1 lan d by th to Commission rule 15c6—1 under the 
Pe gO irs eh. jagNNRT HIN of Filing of Proposed Rule Change by —_ business day settlement period for 


that sponsor is a member of a parent- pe as 
subsidiary controlled group of the Chicago Board Options Exchange, transactions in most types of securities.* 


- incorporated Relating to Certain These changes in CBOE’s rules will 
corporations group of trades ah th Settlement and Margin Deposit Time become stbesiin concurrently with 
businesses under common control, the Frames similar rule changes of other national 
parent of such group, to complete and 


submit PBGC Form 200, Notice of December 22, 1994. 


; : =e : ~ 30n October 6, 1993, the Commission ad 
Failure to Make Required Contributions, Pursuant to Section 19(b)(1) of the PE sem sesso spre aes arn 2 tt 
as described in the related filing Securities Exchange Act of 1934 after the trade date as the standard settlement cycle 
instructions. The PBGC uses the (“Act”)? and Rule 19b—4 thereunder,? for most securities transactions. Securities 
information it obtains to make decisions notice is hereby given that on November Exchange Act Release No. 33023 (October 7, 1993), 


A : d 58 FR 52891. The rule becomes effective June 7, 
regarding enforcement of liens create 1995. Securities Exchange Act Release No. 34952 


under ERISA section 302(f)(1) and Code 115 U.S.C. § 78s(b)(1) (1988). (November 9, 1994), 59 FR 59137. 
section 412(n)(1). This information 217 CFR 240.19b—4 (1994). 41d. 


In its filing with the Commission, the 
CBOE included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
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securities exchanges in accordance with 
Rule 15c6—1.5 

The proposal will amend Chapter 
XXX (Stocks, Warrants and Other 
Securities) and Chapter XXXI (Approval 
of Securities for Original Listing) to 
reflect a three business day settlement 
cycle. The proposal will amend Rules 
30.12, 30.31, and’31.40 to change 
references from “five business days” to 
“three business days” as the settlement 
time frame for regular way transactions. 
Rules 30.12 and 30.31 also will be 
amended to provide that seller’s option 
trades may not settle in less than four 
business days rather than six business 
days. Rule 30.31 elso will be amended 
to provide that bids and offers in rights 
to subscribe shall be made only for next 
day settlement on the second and third 
full business days, rather than the 
second, third, fourth, and fifth business 
days, preceding the final day for 
subscription. Rule 30.34, covering the 
trading of warrants, will be amended to 
change all references to five business 
days to three business days. In addition, 
the CBOE also proposes to amend a 
related provision in CBOE Rule 12.3, 
covering margin requirements, that is 
based on a five business day settlement 
cycle to reflect a three business day 
cycle. 

Rules 30.32, 31.22, and 31.42 require 
amendment to provisions setting forth 

ex-rights or ex-dividend dates {i.e., the 
' dates when stocks trade without rights 
or dividends). All references to 
transactions in stocks being ex-dividend 
or ex-rights on the fourth business day 
preceding the record date will be 
changed to the second business day 
preceding the record date. For 
transactions when the record date 
occurs on a day other than a business 
day, the stock will be traded ex- 
dividend or ex-rights on the third 
preceding business day rather than on 
the fifth preceding business day. 

Four rules dealing with customer 
margin requirements also will require 
amendment. Rules 21.25, 23.13, 24.11, 
and 30.51 contain requirements that 
depend on the seven day margin deposit 
time Frame currently set forth in 
Regulation T.® In view of Rule 15c6-1, 


5 The CBOE represents that CBOE members will 
be notified by circular in Spring 1995 of the 
settlement conversion schedule established by the 
National! Securities Clearing Corporation. Under 
that schedule, June 2nd will be the last trading day 
with five business day settlement. Monday, June 
5th, and Tuesday, June 6th, will be trading days 
with four business day settlement. All regular-way 
trades executed on or after June 7th will settle three 
business days following the trade date. As a result, 
there will be two double settlement days—one on 
June 9th for trades executed on June 2nd and 5th 
and one on June 12th for trades.executed on June 
6th and 7th. 

612 CFR 220.1-.19. 


however, the Board of Governors of the 
Federal Reserve System has reduced the 
time limit in Section 220.4(c) of 
Regulation T within which a customer 
margin call must be satisfied. Under the 
amendment to Regulation T, the new 
time limit is “the number of business 
days in the standard securities 
settlement cycle in the United States 

* * * plus two business days.”” Once 
Rule 15c6—1 of the Act becomes 
effective, most customer margin calls 
will have to be met in five business 
days. Accordingly, the margin deposit 
time frames set forth in CBOE rules also 
are proposed to be reduced to five 
business days. 

The CBOE believes that the proposed 
rule change is consistent with section 6 
of the Act in general and Section 6(b)(5) 
of the Act® in particular in that it is 
designed to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities by 
enabling the CBOE to enforce 
compliance by its members with its 
Rules, the rules of the Commission, and 
the rules of the Board of Governors of 
the Federal Reserve System. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 


The CBOE does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments on the proposed 
rule change were neither solicited nor 
received. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within thirty-five days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
ninety days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the CBOE consents, the’ 
Commission will: 

(a) by order approve such proposed 
rule change or 

(b) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


7 See Federal Reserve System Release, Docket No. 


R-0840 (October 18, 1994), 59 FR 53565 (October 
25, 1994). 


815 U.S.C. § 78f(B)(5) (1988). 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, N.W., 
Washington, D.C. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
CBOE. All submissions should refer to 
File No. SR-CBOE-94—40 and should be 
submitted by January 19, 1995. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority, ® 
Margaret H. McFarland, 

Deputy Secretary. 
{FR Doc. 9$4—32093 Filed 12-28-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Release No. 34-35108; File No. SR-DTC-— 
94-15] 


Self-Regulatory Organizations; The 
Depository Trust Company; Filing and 
Order Granting Accelerated Approval 
of Proposed Rule Change 


December 16, 1994. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act”),1 notice is hereby given that on 
October 27, 1994, The Dispository Trust 
Company (“DTC”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared primarily by DTC. On 
November 23, 1994, DTC amended the 
proposed rule change by requesting that 
the Commission consider the proposal 
as being filed under Section 19({b)(2) 2 of 
the Act instead of Section 19(b)(3)(A) 3 
of the Act.4 The Commission is 


917 CFR 200.30—3(a)(12)(1993). 

115 U.S.C. 78s(b)(1) (1988). 

215 U.S.C. 78s(b)(2) (1988). 

315 U.S.C. 78s(b)(3) (1988). 

‘Letter from Carl H. Urist, Deputy General 
Counsel and Vice President, DTC, to Jerry W. - 
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publishing this notice and order to 
solicit comments from interested 
persons and to grant accelerated 
approval of the proposed rule change. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


DTC proposes to institute the 
Automated Subscription Offer Program 
(““ASOP”’) to process rights subscription 
offers made to holders of DTC-eligible 
securities. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
DTC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. DTC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


A rights subscription offer enables the 
holders of an issuer’s securities to 
subscribe to additional securities, which 
are usually shares of common stock. 
DTC currently processes most rights 
subscription offers made to holders of 
DTC-eligible securities and uses DTC’s 
automated warrant subscription service 
for that purpose. When the warrant . 
subscription service is used to process 
a rights subscription offer, certain 
aspects of the offer may have to be 
processed outside of DTC because the 
warrant subscription service is not 
designed specifically to process rights 
subscriptions.5 DTC developed ASOP in 
order to process rights subscription 
offers entirely within DTC’s book-entry 
environment.® ASOP is substantially 
similar to DTC’s Automated Tender 


Carpenter, Assistant Director, Division of Market 
Regulation, Commission (November 23, 1994). 

5 For example, many rights subscription offers 
have step-up and oversubscription privileges which 
enable holders who fully exercise their basic 
subscription rights to subscribe to an additional 
quantity of securities. Currently, when DTC utilizes 
the warrant subscription service, the step-up and 
oversubscription privileges must be exercised 
outside of DTC. 

6 Rights offers eligible for processing through 
ASOP are announced by DTC to participants 
through several means including through the 
Participant Terminal System and by hardcopy 
notices. 


Offer Program (“ATOP”’’) for processing 
tender and exchange offers.” 

A principal feature of ASOP is the 
elimination of hardcopy (i.e., paper) 
letters of transmittal signed by DTC’s 
participants. Instead, ASOP enables 
participants to submit, through DTC’s 
Participant Terminal System (“PTS”), 
subscription instructions which 
authorize DTC to surrender the rights 
and make the corresponding payment to 
the subscription offeror’s agent. In 
accordance with these electronic 
instructions, DTC effects book-entry 
deliveries of the rights from the 
participants’ accounts to the account of 
the offeror’s agent. At the same time, 
DTC debits the participants’ money 
settlement accounts with the 
subscription payments and credits the 
payments to the agent’s account. When 
the underlying securities are distributed 
by the agent, DTC credits the securities 
to the accounts of the participants. The 
fee structure for DTC’s warrant 
subscription service and ATOP will be 
applicable to ASOP. 

Individual agents for rights offers 
eligible for processing’through ASOP 
will enter into a master agreement with 
DTC specifying, among other things, 
that the relay of electronic messages by 
DTC will qualify as the execution and 
delivery of subscription forms or notices 
of guaranteed delivery by DTC 
participants. Participants, on the other 
hand, must follow the procedures for 
exercising their rights contained in 
DTC’s Participant Operating Procedures. 

In the rare event that an agent for a 
subscription rights offer does not have 
a PTS connection, DTC will process the 
offer outside of ASOP if DTC determines 
that the interests of its participants will 
be best served by making DTC’s 
facilities available for the offer. In such 
a case, DTC may process the offer 
through other mechanisms such as the 
automated warrant subscription service. 
In such a situation, participants will 
process hardcopy letters of transmittal 
outside of DTC for any oversubscription 
and step-up privileges associated with 
the offer. 

DTC believes the proposed rule 
change is consistent with the 
requirements of Section 17A of the Act 
and the rules and regulations 
thereunder applicable te DTC because 
the proposal will further automate the 
processing of rights subscription offers 
through the facilities of DTC. 


7 For a complete description of ATOP, refer to 
Securities Exchange Act Release Nos. 26784 (May 
4, 1989), 54 FR 20221 [File No. SR-DTC-88-19] 
(order approving proposed rule change) and 33797 
(March 22, 1994), 59 FR 14696 [File No. SK-DTC- 
93-11] (order modifying ATOP). 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 


DTC perceives no impact on 
competition by reason of the proposed 
rule change. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


The proposed rule change has been 
discussed with the Reorganization 
Division of the Securities Industry 
Association and with several agents for 
rights subscription offers. Written 
comments from DTC participants or 
others have not been solicited or 
received on the proposed rule change. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Section 17A(b)(3)(F) of the Act 
requires that the rules of a clearing 
agency be designed to promote the 
prompt and accurate clearance and 
settlement of securities transactions and 
to assure the safeguarding of securities 
and funds in its custody or control or for 
which it is responsible.* The 
Commission believes that the proposed 
rule change is consistent with DTC’s 
obligations under Section 17A(b)(3)(F) 
because the rule change should alleviate 
problems arising from the use of 
hardcopy documents, such as risk of 
loss, delay during shipment, and the 
labor and expense involved in the 
physical handling of documents. 
Moreover, in providing agents for the 
rights offerings with a variety of 
information over ASOP, ASOP will 
increase the agents’ ability to control the 
processing of these offers. The 
Commission further believes that the 
rule change is consistent with DTC’s 
ability to safeguard the handling of 
funds and securities in its custody or 
control or for which it is responsible 
because the procedures used in ASOP, 
which have been subject to Commission 
review through the proposed rule 
change process, will be similar to the 
procedures used in ATOP. 


DTC has requested that the 
Commission find good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice of the filing. The 
Commission finds good cause for so 
approving the proposed rule change 
because accelerated approval will allow 
DTC participants to utilize and to take 
full advantage of the benefits of ASOP 
as soon as it is operational at DTC. 


815 U.S.C. 78q—1(b)(3)(F) (1988). 
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IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements — 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of DTC. All submissions should 
refer to the File No. SR-DTC-94-15 and 
should be submitted by January 19, 
1995. 

On the basis of the foregoing, the 
Commission finds that the proposal is 
consistent with the requirements of the 
Act, particularly with Section 17A of 
the Act, and rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)({2) of the Act, that the 
proposed rule change (File No. SR- 
DTC-94~15) he, and hereby is, 
approved. 

For the Commission by the Division of 


Market Regulation, pursuant to delegated 
authority.® 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 94-31994 Filed 12-28-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Retease No. 34-35135] 


Order Exempting Certain Brokers and 
Dealers From Broker-Dealer 
Registration 


December 22, 1994. 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Exemptive Order. 


SUMMARY: The Securities and Exchange 
Commission is issuing an order 
exempting persons acting as brokers or 
dealers with respect to certain categories 
of over-the-counter derivative 
instruments, to the extent that such 





917 CFR 200.30—3(a}({12) (1994). 


instruments are securities, from the 
broker-dealer registration requirement 
under Section 15(a) of the Securities 
Exchange Act of 1934. The exemption 
set forth in the order is retroactive to 
June 6, 1934, the date of the enactment 
of the Securities Exchange Act of 1934, 


‘and will expire September 30, 1995. 


EFFECTIVE DATE: December 22, 1994. 


FOR FURTHER INFORMATION CONTACT: 


Catherine McGuire, Chief Counsel, 
Patrice Gliniecki, Senior Counsel, or 
Glenn Jessee, Senior Counsel, (202) 
942-0073, Office of Chief Counsel, 
Division of Market Regulation, Mail 
Stop 7-10, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: 
I. Background 


It is widely recognized that derivative 
instruments are important financial 
management tools that, in many 
respects, reflect the unique strength and 
innovation of the American capital 
markets. These derivative instruments 
encompass a wide array of financial 
contracts, including swaps, futures, 
options, and forwards, that derive their 
value from the performance of other 
assets, such as equities, equity indexes, 
U.S. Treasury securities or other debt 
obligations, foreign currencies, and 
commodities. 

The complexity and rapid 
proliferation of these instruments has 
raised some questions regarding the 
proper statutory and regulatory 
designation of certain OTC contracts. 
Such concerns are compounded by the 
trend among dealers to conduct a range 
of OTC derivatives activities in 
unregistered entities, either here or 
abroad, or in separately-capitalized 
derivative product companies. 


In order to provide certainty to 
participants in the OTC derivatives 
market with respect to their registration 
obligations under the Exchange Act, the 
Commission is exercising its authority 
under Section 15(a)(2) of the Securities 
Exchange Act of 1934 (“Exchange Act”’) 
to exempt persons acting as brokers or 
dealers regarding certain categories of 
OTC derivative instruments, to the 
extent such instruments are securities, 
from the broker-dealer registration 
requirement under Section 15{a).1 


1 This order is being issued concurrent with the 
issuance of an order instituting proceedings 
pursuant to Section 8A of the Securities Act of 1933 
and Sections 15(b) and 21C of the Securities 
Exchange Act of 1934, and findings and order 
imposing remedial sanctions in the Matter of BT 
Securities Corporation. 


II. Discussion 
A. Scope of Order 


This order exempts persons acting as 
brokers or dealers with regard to 
transactions in certain classes of OTC 
options, to the extent such options are 
securities, from the broker-dealer 
registration requirement under Section 
15(a) of the Exchange Act. This 
exemption only applies to transactions 
involving individually negotiated, cash- 
settled OTC options on debt securities 
or groups or indexes of such securities 
that (1) are documented as swap 
agreements, and (2) satisfy the terms of 
the exemption from regulation under 
the Commodity Exchange Act adopted 
by the Commodity Futures Trading 
Commission, which is set forth at 17 
C.F.R. Part 35. Individually negotiated, 
cash-settled OTC options on debt 
securities that may satisfy the criteria 
described above could include (1) 
options on prices of debt securities; (2) 
options on yields of debt securities; (3) 
options on the difference, or spread, 
between the yields of two or more debt 
securities, the spread between the prices 
(or other value) of two or more debt 
securities, or the spread between yields 
and prices involving two or more debt 
securities; and (4) options on the spread 
between the price (or other value) or 
yield on one or more debt securities and 
the price (or other value) or yield of any 
other asset or index (other than an 
equity security or a group or index of 
equity securities. 

In addition, to the extent any person 
satisfies the conditions of the exemptive 
order, the Division of Market Regulation 
has indicated that it would not 
recommend enforcement action if such 
persons do not comply with the various 
statutory and regulatory requirements 
otherwise imposed on a “broker” or 
“dealer” as defined in Sections 3(a)(4) 
and 3(a)(5) of the Exchange Act.? Such 
persons, however, remain subject to the 
antifraud provisions under the federal 
securities laws including, but not 
limited to, the provisions of Section 
17(a) of the Securities Act of 1933, — 
Sections 10(b) and 15(c) of the Exchange 
Act, and Rules 10b-5 and 15c1-2 
thereunder. 


B. Public Interest 


The Commission finds that granting 
this exemptive order is consistent with 
the public interest and the protection of 
investors. When used properly, OTC 
derivative instruments provide 


2In addition, the Commission staff will respond 
promptly to no-action, exemptive, or other requests 
submitted by brokers or dealers that require relief 
from specific provisions of the federal securities 
laws. 
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significant benefits to corporations, 
financial institutions, and institutional 
investors in managing the risks of their 
business exposures or financial assets. 
Derivatives also permit investors to 
lower their funding costs and, in many 
instances, can be a cheaper and more 
liquid way of attaining desired exposure 
than a position in the cash market. This 
exemption is intended to reduce or 
eliminate any legal risk arising froma 
conducting certain OTC derivatives 
transactions in unregistered broker- 
dealers, and thus to reduce any financial 
risk within the securities markets. Legal 
certainty contributes to the preservation 
of the financial integrity and stability of 
.OTC derivatives markets. 


C. Effective Date; Future Regulatory 
Action 
ae 


The exemption set forth in the order 
is retroactive and effective as of June 6, 
1934, the date of the enactment of the 
Exchange Act, and will expire 
September 30, 1995. Prior to that time, 
the Commission will consider whether 

to modify, condition, extend, or 
- withdraw the exemption in whole or in 
part. Furthermore, this exemption is 
subject to modification or revocation at 
any time the Commission determines 
that such modification or revocation is 
consistent with the public interest or the 
protection ofinvestors.> — 


It is therefore ordered, pursuant to 
Section 15{a)(2) of the Exchange Act, 
that to the extent brokers or dealers 
engage in transactions involving 
individually negotiated, cash-settled 
OTC options on debt securities or 
groups or indexes of such securities that 
(1) are documented as swap agreements, 
and (2) satisfy the terms of the 
exemption from regulation under the 
Commodity Exchange Act adopted by 
the Commodity Futures Trading . 
Commission, which is set forth at 17 
C.F.R. Part 35, to the extent such 
instruments are securities, such brokers 
and dealers are exempt from the 
registration requirements of Section 
15(a)(1) of the Exchange Act. 


3 The Commission is issuing the temporary 
exemption set forth in this order to avoid any short- 
term dislocation of existing OTC derivatives 
markets. This order is not intended to permit 
registered broker-dealers conducting transactions in 
cash-settled OTC options on debt securities to move 
their activities involving such transactions to 
unregistered affiliates. Indeed, were such conduct 
to occur, the Commission would move quickly to 
revise or withdraw this order to constrain such 
conduct prior to September 30, 1995. In this regard, 
it is the Commission’s intent to monitor 
developments in the OTC derivatives market during 
the period in which this order is effective and to 
take prompt action to protect investors and 
maintain fair and orderly markets. 


By the Commission. 
Jonathan G. Katz, 
Secretary. 
{FR Doc. 94~32094 Filed 12-28-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Release No. 34-35134; File No. SR-NASD- 
94-60] 


Self-Regulatory Organizations; 
Proposed Rule Change and 
Amendment No. 1 to Proposed Rule 
Change; National Association of 
Securities Dealers, inc. 


December 21, 1994. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘Act’), 15 U.S.C. 78s(b)(1), notice is 
hereby given that on October 27, 1994, 
the National Association of Securities 
Dealers, Inc. (““NASD”’ or “Association”’) 
filed with the Securities and Exchange 
Commission (“‘Commission” or ““SEC’’) 
the proposed rule change as described 
in Items I, Il, and III below, which Items 
have been prepared by the NASD. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule 


The NASD proposes to amend Section 
33 of the NASD Rules of Fair Practice, 
the NASD’s position limit rule for 
standardized and conventional options, 
to add a new subsection governing the 
application of the NASD’s aggregation 
rules for options positions to certain 
“OTC collar” transactions involving 
conventional equity options (“OTC 
Collar Aggregation Exemption”). 


Section 33 of the NASD By-Laws 


* * * * * 


Section (b)(3) Position Limits 


(a)(1)-(5) No change. 

(a)(6) OTC Collar Aggregation 
Exemption. 

(a) For purposes of this subsection, 
the term OTC collar shall mean a 
conventional equity option position 
comprised of short (long) calls and long 
(short) puts overlying the same security 
that hedge a corresponding long (short) 
position in that security. 

(b) Notwithstanding the aggregation 
provisions for short (long) call positions 
and long (short) put positions contained 
in subsections (A)(1)-{A)(3) above, the 
conventional options positions involved 
in a particular OTC collar transaction 
need not be aggregated for position limit 
purposes, provided the following 
conditions are satisfied: 


1. the conventional options can only 
be exercised if they are in-the-money; 

2. neither conventional option can be 
sold, assigned, or transferred by the 
holder without the prior written consent 
of the writer; 

3. the conventional options must be 
European-style (i.e., only exercisable 
upon expiration) and expire on the same 
date; 

4. the strike price of the short call can 
never be less than the strike price of the 
long put; and 

5. no more than one side of the 
transaction can be in-the-money when 
the color is established. 

6. the size of the conventional options 
in excess of the applicable basic 
position limit for the options 
established pursuant to subsections (A) 
(1)—(3) above must be hedged on a one- 
to-one basis with the requisite long or 
short stock position for the duration of 
the collar, although the-same long or 
short stock position can be used to. 
hedge both legs of the collar. (c) For 
multiple OTC collars on the same 
security meeting the conditions set forth 
in subsection (b) above, all of the short 
(long) call options that are part of such 
collars must be aggregated and all of the 
long (short) put options that are part of 
such collars must be aggregated, but the 
short (long) calls need not be aggregated 
with the long (short) puts. 

(d) Except as provided above in 
subsections (b) and (c), in no event may 
a member fail to aggregate any 
conventional or standardized options 
contract of the put class and the call 
class overlying the same equity security 
on the same side of the market with 
conventional option positions 
established in connection with an OTC 
collar. 

(e) Nothing in this subsection (6) 
changes the applicable position limit for 
a particular equity security. 

On December 14, 1994, the NASD 
amended the proposal (““Amendment 
No. 1”) to require that neither side of a 
particular OTC collar be in-the-money at 
the time the collar is established.? 


II. Self-Regulatory Organizations’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 


1 Letter from Thomas R. Gira, Assistant General 
Counsel, NASD, to Stephen M. Younr, Derivative 
Products Regulation, SEC, dated Dec 14, 1994. 
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in Item IV below. The NASD has 
prepared summaries, set forth in 
Sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the —. of, and 
Statutory Basis for, the Proposed Rule 
Change 


The NASD is proposing to amend its 
options position limit rule to provide 
that positions in conventional put and 
call options establishing OTC collars 
meeting certain qualifications need not 
be aggregated for position limit 
purposes.? An OTC collar transaction 
involves the purchase (sale) of a long 
put and the sale (purchase) of a short 
call on the same underlying security to 
hedge a long (short) stock position. 
Market participants typically establish 
OTC collars to hedge price exposure to 
long stock positions. Because of the 
NASD’s aggregation rules for options 
positions on the same side of the 
market, however, members have 
represented that they have been 
constrained when seeking to establish 
OTC collar positions for their 
customers. For example, if a customer 
wanted to hedge 900,000 shares in XYZ 
with an OTC collar (assuming XYZ is 
subject to a position limit of 4,500 
contracts), and if the calls and puts 
associated with the collar must be 
aggregated, the customer could only 
establish the collar for 450,000 shares 
(i.e., 4500 short calls and 4,500 long 
puts).3 As a result, the remaining 
450,000 shares of XYZ would remain 
unhedged. 

Accordingly in order to facilitate the 
needs of market participants seeking to 
hedge their long stock positions with 
OTC collars, while not compromising 
the market integrity and anti- 
manipulation concerns underlying the 
NASD’s options position limit rule, the 
NASD proposes to waive the aggregation 
rules for certain OTC collar transactions 
meeting specific criteria. Specifically, 
under the proposal, puts and calls on 
the same side of the market would not 
have to be aggregated for position limit 
purposes if they are part of an OTC 


2 Section 33(b)(3) of the NASD Rules of Fair 
Practice provides that “options contracts of the put 
and call class on the same side of the market 
covering the same underlying security” are 
aggregated for position limit purposes. Accordingly, 
long calls and short puts are aggregated and short 
calls and long puts are aggregated. 

3In this instance, 4,500 of the 9,000 contracts are 
permissible under the basic position limit 
contained in Section 33(b)(3) (A){1) of the NASD 
Rules of Fair Practice and the remaining 4,500 
contracts are permissible because they are hedged 
by the 900,000 shares of XYZ and, therefore, fall 
within the NASD’s hedge exemption contained in 
Section 33(b)(3) (A){5). 


collar transaction meeting the following 
characteristics: (1) the options can only 
be exercised if they are in-the-money; 
(2) neither option can be sold, assigned, 
or transferred by the holder without the 
prior written consent of the writer; (3) 
the options must be European-style (i.e., 
only exercisable upon expiration) and 
expire on the same date; (4) the strike 
price of the short call can never be less 
than the strike price of the long put; and 
(5) neither side of the transaction can be 
in-the-money when the collar is 
established. 


In addition, consistent with the 
NASD’S position limit hedge exemption 
Tule, to the extent that the size of the 
conventional options involved in an 
OTC collar exceed the size of the 
applicable basic position limit for that 
option, the OTC Collar Aggregation 
Exemption provides that such options 
positions must be hedged on a one-for- 
one basis with the corresponding long/ 
short stock position for the duration of 
the collar. The NASD also notes that the 
OTC Collar Aggregation Exemption will 
not affect the NASD’s other aggregation 
rules for options positions on the same 
side of the market. Thus, the NASD will 
aggregate all standardized an 
conventional options positions with 
options positions established pursuant 
to the OTC Collar Aggregation 
Exemption, as well as options positions 
established in multiple OTC collars on 
the same security. For example, if an 
investor establishes a short position in 
1,000 standardized call options on XYZ, 
a long position in 1,000 standardized 
put options on XYZ, a short position in 
1,000 conventional call options on XYZ 
(not established as part of an OTC 
collar), a long position in 1,000 
conventional put options on XYZ (not 
established as part of an OTC collar), 
and an OTC collar meeting the 
standards set forth above covering 
500,000 shares of XYZ, the total options 
position for position limit purposes 
would be 9,000 contracts.5 The proposal 
also contains provisions governing the 
aggregation of conventional options 
positions establishing multiple OTC 
collars. Specifically, for multiple OTC 
collars on the same security meeting the 
conditions for the OTC Collar 
Aggregation Exemption, all of the short 
(long) call options that are part of such 
collars must be aggregated and all of the 
long (short) put options that are part of 
such collars must be aggregated, but the 
short (long) calls need not be aggregated 
with the long (short) puts. 


4 See Amendment No. 1. 
5 See Amendment No. 1. This sentence was 
amended to correct a typographical error. 


The NASD believes the conditions 
and limitations contained in the OTC 
Collar Aggregation Exemption proposal 
strike a reasonable balance between the 
need to facilitate legitimate hedging 
needs of market participants and the 
need to have rules in place that do not 
compromise the regulatory purposes 
served by equity option position limits. 
In particular, because the conditions 
and limitations for the OTC Collar 
Aggregation Exemption effectively 
provide that no more than one leg of the 
OTC collar can ever be in-the-money at 
any time during the term of the collar 
and no more than one leg of the collar 
can ever be exercised throughout the 
term of the collar, the NASD believes 
that the potential for market 
manipulation or disruption will not be 
increased by not requiring the 
aggregation of the short (long) calls and 
long (short) puts established pursuant to 
the OTC Collar Aggregation Exemption. 
In addition, even though the legs of an 
OTC collar do not have to be aggregated 
if the collar meets the standards for the 
aggregation exemption, the NASD notes 
that these positions must be aggregated 
with all other standardized and 
conventional options on the same side 
of the market overlying the same 
security.® Accordingly, the NASD 
believes the proposal will not 
undermine the regulatory purposes 
served by equity option position limits. 

The NASD believes the proposed rule 
change is consistent with Section 
15A(b)(6) of the Act. Section 15A(b)(6) 
requires that the rules of a national 
securities association be designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system and, in general, to protect 
investors and the public interest. 
Specifically, the NASD believes that the 
OTC Collar Aggregation Exemption may 
increase the depth and liquidity of the 
options markets by permitting investors 
to hedge greater amounts of stock than 
would otherwise be the case without the 
exemption. In addition, to the extent 
that investors have greater assurance 


6 However, as noted above, if there are multiple 
OTC collars on the same security meeting the 
conditions for the aggregation exemption, then all 
of the short (long) call options that are part of the 
collars must be aggregated and all of the long (short) 
put options that are part of the collars must be _ 
aggregated, but the short (long) calls need not be 
aggregated with the long (short) puts. 
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that they can hedge larger stock ~ 
positions through the use of OTC 
collars, the NASD believes liquidity in 
the underlying cash market may be 
enhanced by the proposal. At the same 
time, the NASD believes that the larger 
options positions available by virtue of 
the proposal will not result in 
disruptions to the underlying stock 
market due to the conditions and 
limitations that must be met to be 
eligible for the aggregation exemption, 
and the NASD’s surveillance program. 
In this connection, the NASD will 
monitor the use of the OTC Collar 
Aggregation Exemption to ensure that 
NASD members are complying with the 
requirements of the exemption. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The NASD believes that the proposed 
rule change will not result in any 
burden on competition that is not 
necessary er appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Comments were neither solicited nor 
received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the NASD consents, the 
Commission will: 

A. by order approve such proposed 
rule change, or 

B. institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 


those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by January 19, 1995. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.” 

Margaret H. McFarland, 

Deputy Secretary. 

{FR Doc. 94-31996 Filed 12-28-94; 8:45 am] 
BILLING CODE 8010-01-M 





{Release No. 34-35133; File No. SR-NASD- 
94-63] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, inc.; Filing and Order Granting 
Accelerated Approval of a Proposed 
Rule Change 


December 21, 1994. 

Prusuant.to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act”),? notice is hereby given that on 
November 23, 1994, the National 
Association of Securities Dealers, Inc. 
(“NASD”) filed with the Securities and 
Exchange Commission (“Commission”) 
the proposed rule change as described 
in Items I and II below, which Items 
have been prepared by the NASD. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The NASD is proposing to amend its 
Policy Statement on Market Closings 
(““Statement” or “Policy Statement”), 
adopted pursuant to Article VII, Section 
3 of the NASD By-Laws,? to extend its 
expiration date on year to December 31, 
1995. No other terms of the Policy 
Statement are proposed to be amended. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change : 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 


717 CFR 200.30-3(a}{12) {1993}. 
115 U.S.C. 78s(b}(1). 


2 NASD Manual, By-Laws, Art. VII, §3, {CCH) 
q1182A. 


rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The NASD has 
prepared summaries, set forth in 
Sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The Policy Statement was adopted as 
a Tule proposal of the NASD under 
Article VII, Section 3 of the NASD By- 
Laws. The Statement provides the 
NASD with authority, acting through a 
designated committee of the Board of 
Governors, to take appropriate action in 
the event of an emergency or 
extraordinary market conditions. Article 
VI, Section 3 was adopted by the NASD 
as a result of the events of October 1987. 
The provision was drafted to enable the 
NASD to respond to future’crises with 
a maximum degree of flexibility, 
providing properly tailored responses to 
varying situations. 

The Commission requested the NASD 
to express its views on the “circuit 
breaker”’ proposal of the President’s 
Working Group on Financial Markets, 
and the Policy Statement was adopted 
in response to that request. The Policy 
Statement was approved on October 19, 
1988.4 As originally approved, the 
Policy Statement was to expire 
December 31, 1989, unless modified or 
extended before then by the NASD. The 
expiration date of the Policy Statement 
has been extended a number of times.5 ~ 

The Policy Statement expresses the 
views of the NASD Board of Governors 
as of July 16, 1993 concerning progress 
made on the numerous proposals 
emanating from the October 1987 crisis. 
From time to time, the Board will 
review progress made on the 
recommendations set forth in the 
Statement as well as other 


3 The Release approving the Policy Statement 
stated that “the Commission believes the proposai 
provides the NASD with the flexibility to deal with 
extraordinary market conditions such as existed in 
October, 1987.” Securities Exchange Act Release 
No. 26072 (September 12, 1988), 53 FR 36143. 

* See Securities Exchange Act Release No. 26198 
{October 19, 1988), 53 FR 41673. 

5 Securities Exchange Act Release Nos. 27370, 
(October 23, 1989), 54 FR 43881 (approving File No. 
SR-NASD-89-46, extending expiration date 
through December 31, 1990); 28694 (December 12, 
1990), 55 FR 52119 (approving File No. SR-NASD-— 
90-60, extending expiration date through December 
31, 1991); 30113 (December 20, 1991), 56 FR 67341 
(File No. SR-NASD-91-70, extending expiration 
date through January 31, 1992); 30304 (January 29, 
1992), 57 FR 4658 (approving File No. SR-NASD- 
92-02, extending expiration date through December 
31, 1993); and 33292 (December 6, 1993), 58 FR 
65214 (File No. SR-NASD-93-70, extending 
expiration date through December 31, 1994). 





67362 


Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Notices 








developments as they may occur. The 
views of the Board may change and the 
NASD may modify or amplify the 
Statement accordingly. It should also be 
noted that the Policy Statement sets 
forth the NASD’s proposed response to 
a specific set of circumstances. The 
Statement does not in any way preclude 
the NASD from taking any other action 
that may be appropriate under other 
circumstances. The NASD is proposing 
to extend the expiration date of the 
Policy Statement for one year to 
December 31, 1995 The NASD is 
concerned regarding the diminishing 
percentage relationship between the 250 
and 400 point thresholds and the 
increasing level of the Dow Jones 
Industrial Average. It is the intention of 
the NASD to reevaluate the thresholds 
in the Policy Statement. 

The NASD believes the proposed rule 
change is consistent with the provisions 
of Section 15A(b)(6) of the Act, as the 
Policy Statement is designed to foster 
cooperation and coordination with the 
Commission and the other self- 
regulatory organizations engaged in 
regulating the United States securities 
markets. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 
The NASD does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members Participants, or Others 


Written comments were neither 
solicited nor received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The NASD has requested that the 
Commission find good cause pursuant 
to Section 19(b)(2) for approving the 
proposed rule change prior to the 
thirtieth day after publication in the 
Federal Register. In support of its 
request, the NASD stated that the Policy 
Statement will expire on December 31, 
1994 unless the proposed rule change is 
approved prior thereto, and that the 
proposed rule change merely extends 
the Policy Statement and makes no 
other change to the terms of the Policy 
Statement. Moreover, no public 
comments have been received in 
response to the prior publications for 
comment of the NASD’s proposals 
extending the Policy Statement. 

The Commission finds that the 
proposed rule change is consistent with 


the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD, and, in 
particular, the requirements of Section 
15A and the rules and regulations 
thereunder. Since the Commission 
approved the NASD’s proposal in 1988, 
the Dow Jones Industrial Average has . 
not experienced a one day market 
decline that would trigger a market halt. 
Nevertheless, the Commission continues 
to believe that circuit breaker 
procedures are desirable to deal with 
potential strains that may develop 
during periods of extreme market 
volatility, and, accordingly, the 
Commission believes that the pilot 
program should be extended. The 
Commission also believes that circuit 
breakers represent a reasonable means 
to retard a rapid one day market decline 
that can have a destabilizing effect on 
the nation’s financial markets and 
participants in these markets. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice of filing thereof 
in the Federal Register because there 
are no changes being made to the 
current provisions, which originally 
were subject to the full notice and 
comment procedures, and accelerated 
approval would enable the Policy 
Statement to continue uninterrupted. 
The Commission believes, therefore, 
that granting accelerated approval of the 
proposed rule change is appropriate and 
consistent with Sections 15A and 19(b) 
of the Act.6 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submissions, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that-are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 


6 The Commission reaffirms its request that the 
NASD implement its Policy Statement by 
implementing a trading halt as quickly as 
practicable whenever the New York Stock Exchange 
and other equity markets have suspended trading. 
See Securities Exchange Act Release No. 27370, 
supra note 5. 


the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by January 19, 1995. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,” that the 
proposed rule change (SR-NASD-94— 
63) is hereby approved until December 
31, 1995. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 
Margaret H. McFarland, 

Deputy Secretary. 
{FR Doc. 94—31995 Filed 12-28-94; 8:45.am] 
BILLING CODE 8010-01-M 





[Release No. 34-35138; File No. SR-NASD-— 
94-59] 


Self-Regulatory Organizations; Order 
Approving Proposed Rule Change by 
National Association of Securities 
Dealers, Inc. Relating to Publication of 
Final NASD Disciplinary Decisions 


December 22, 1994. 

On October 23, 1994, the National 
Association of Securities Dealers, Inc. 
(‘““NASD” or ‘‘Association”’) filed with 
the Securities and Exchange 
Commission (‘‘SEC” or “Commission”’) 
a proposed rule change pursuant to 
Section 19{b)(1) of the Securities 
Exchange Act of 1934 (“Act”), and 
Rule 19b—4 thereunder.? The proposed 
rule change amends the NASD’s 
Resolution of the Board of Governors— 
Notice to Membership and Press of 
Suspensions, Expulsions, Revocations, 
and Monetary Sanctions and Release of 
Certain Information Regarding 
Disciplinary History of Members and 
Their Associated Persons under Article 
V, Section 1 of the Association’s Rules 
of Fair Practice (‘““Resolution”’).? 

Notice of the proposed rule change, 
together with the substance of the 
proposal, was provided by issuance of a 
Commission release (Securities 
Exchange Act Release No. 34954, 
November 9, 1994) and by publication 
in the Federal Register (59 FR 59263, 
November 16, 1994). No comment 
letters were received. This order 
approves the proposed rule change. 

The Resolution currently requires that 
a final decision of the NASD’s National 
Business Conduct Committee (‘““NBCC”’) 


715 U.S.C. 78s(b)(2) (1988). 

817 CFR 200.30-3(a)(12) (1993). 
115 U.S.C. § 78s(b)(1). 

217 CFR 240.19b—4. 


3NASD Manual, Rules of Fair Practice, Art. V, 
Sec. 1 (CCH) 92301. 
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or the Board of Governors of the NASD 
(‘‘Board’’) be promptly transmitted to - 
the membership and to the press 
concurrently, if it imposes monetary 
sanctions of $10,000 or more or 
penalties of expulsion, revocation, 
suspension and/or the barring of a 
person from being associated with all 
members. However, the Resolution 
currently does not permit such a notice 
to be sent prior to the expiration of 30 
days from the date of a decision. Upon 
review, the NASD determined that it 
should: (i) eliminate the 30 day 
notification delay regarding NASD final 
decisions ordering the most serious 
sanctions (i.e., expulsion, revocation, 
and/or the baring of a person from being 
associated with all members); and (ii) 
notify the membership and the press 
promptly upon issuance of a final 
decision of expulsion, revocation, and/ 
or the barring of a person from being 
associated with all members. 


The rule change approved herein 
eliminates the 30 day notification delay 
regarding an NASD final decision 
ordering expuision, revocation, and/or 
the barring of a person from being 
associated with all members. However, 
the rule change does not alter the 30 day 
notification delay with respect to a 
decision imposing sanctions other than 
expulsion, revocation, and/or the 
barring of a person from being 
associated with all members, nor does it 
alter the Resolution’s current 
procedures with respect to decisions of 
the District Business Conduct 
Committees. The Commission finds that 
the proposed rule change is consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of Section 
15A(b)(6) of the Act.* Section 15A(b){6) 
requires, inter alia, that the NASD’s 
rules be designed to prevent fraudulent 
and manipulative acts, promote just and 
equitable principles of trade, and 
protect investors and the public interest. 
The Commission believes that promptly 
notifying NASD members and the press 
of a final decision of the NBCC or the 
Board ordering an expulsion, 
revocation, and/or the barring of a 
person from being associated with all 
members will provide important 
information to investors, thereby serving 
the interest of investor protection. 


It Is Therefore Ordered, pursuant to 
Section 19(b}){2) of the Act, that File No. 
SR-NASD-94-59 be, and hereby is, 
approved. 


415 U.S.C. § 780-3. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30—3{a)({12). 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 94-32098 Filed 12-28-94; 8:45 am] 
BILLING CODE 8010-01-™ 





[Rel. No. 1C-20793; 811-6701} 


Capito! Growth Portfolio; Notice of 
Application 

December 22, 1994. 

AGENCY: Securities and Exchange 
Commission (“SEC’’). 

ACTION: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (the “‘Act”). 





APPLICANT: Capitol Growth Portfolio. 
RELEVANT ACT SECTION: Section 8(f). 
SUMMARY OF APPLICATION: Applicant 
requests an order declaring that it has 
ceased to be an investment company. 
FILING DATE: The application was filed 
on December 5, 1994. 

HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
January 16, 1995 and should be 
accompanied by proof of service on 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 


Persons may request notification of a e 


hearing by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC, 450 5th 
Street, N.W., Washington, D.C. 20549. 
Applicant, 6 St. James Street, Boston, 
Massachusetts 02116. 

FOR FURTHER INFORMATION CONTACT: 
Deepak T. Pai, Staff Attorney, at (202) 
942-0574, or Robert A. Robertson, 
Branch Chief, at (202) 942-0564 
(Division of Investment Management, 
Office of Investment Company 
Regulation). ; 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 


Applicant's Representations 


1. Applicant is an open-end 
management investment company 
organized as a New York common law 


trust. Applicant registered under the Act 
and filed a Form N—1A on June 15, 
1992. Applicant has not filed a 
registration statement to register its 
shares under the Securities Act of 1933. 


2. At a meeting held on August 3, 
1994, applicant’s board of trustees 
approved an agreement and plan of 
reorganization (the ‘““Agreement”) to 
terminate and deregister applicant. The 
Agreement was among BT Investment 
Funds (“BT Funds”) on behalf of 
Capital Growth Fund and Capital 
Appreciation Fund {each a series of BT 
Funds), Capital Appreciation Portfolio 
and applicant. On November 11, 1994, 
Capital Growth Fund, the sole 
interestholder of applicant, approved 
the Agreement and authorized the 
liquidation and termination of 
applicant. 


3. On November 11, 1994, pursuant to 
the Agreement, applicant transferred all 
of its assets and liabilities to Capital 
Growth Fund. Thereafter, Capital 
Appreciation Fund acquired the assets - 
and liabilities of Capital Growth Fund 
in exchange for shares of Capital 
Appreciation Fund, and Capital Growth 


‘Fund distributed these shares to its 


shareholders. Concurrently therewith, 
Capital Appreciation Fund contributed 
the assets and liabilities of applicant to 
Capital Appreciation Portfolio in 
exchange for an interest in Capital 
Appreciation Portfolio. 


4. Expenses incurred in connection 


-with the reorganization and the 


termination of applicant are estimated at 
$5,000 and Bankers Trust Company, 
applicant’s adviser, has agreed to pay all 
such expenses. Additionally, deferred 
organizational expenses totalling 
$11,142 were paid by Bankers Trust 
Company on November 10, 1994. 
Applicant had no outstanding deferred 
organizational expenses upon 
liquidation. 

5. As of the date of this application, 
applicant had no assets, liabilities or 
shareholders. Applicant is not a party to 
any litigation or administrative 
proceeding. 

6. Applicant is neither engaged in, nor 
does it propose to engage in, any 
business activities other than those 
necessary for the winding-up of its 
affairs. ; 

7. No action is required to terminate 
the common law trust under state law. 
Thus, applicant does not intend to file 
any certificate of dissolution or similar 
document. 
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For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 94—32097 Filed 12-28-94; 8:45 am] 
BILLING CODE 8010-01-™ 





[Rel. No. I\C-20794; 812-9256] 


John Hancock Sovereign Bond Fund, 
et ai.; Notice of Application 


December 23, 1994. 

AGENCY: Securities and Exchange 
Commission (“SEC’”’). 

ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the ‘“‘Act”} 


APPLICANTS: John Hancock Sovereign 
Bond Fund, John Hancock Cash 
Management Fund, John Hancock 
Capital Series, John Hancock Sovereign 
Investors Fund, Inc., John Hancock 
Special Equities Fund, John Hancock 
Strategic Series, John Hancock Tax- 
Exempt Income Fund, John Hancock 
Tax-Exempt Series Fund, John Hancock 
Technology Series, Inc., John Hancock 
Limited Term Government Fund, John 
Hancock World Fund, Freedom 
Investment Trust, Freedom Investment 
Trust II, Freedom Investment Trust III, 
John Hancock Institutional Series Trust, 
John Hancock Series, Inc., John Hancock 
Bond Fund, John Hancock Investment 
Trust, John Hancock Capital Growth 
Fund, John Hancock Tax-Free Bond 
Fund, John Hancock California Tax-Free 
Income Fund, John Hancock Cash 
Reserve, Inc., John Hancock Current 
Interest, John Hancock Bank and Thrift 
Opportunity Fund, John Hancock 
Income Securities Trust, John Hancock 
Investors Trust, Patriot Premium 
Dividend Fund I, Patriot Premium 
Dividend Fund II, Patriot Select 
Dividend Trust, Patriot Global Dividend 
Fund and Patriot Preferred Dividend 
Fund, and any registered investment 
companies, or series thereof, for which 
John Hancock Advisers, Inc. (“JHA’’) or 
any entity controlling, controlled by, or 
under common control with JHA, acts as 
investment adviser or principal 
underwriter (collectively with the future 
funds, the ““Funds’’), and JHA.1 
RELEVANT ACT SECTIONS: Order requested 
(a) under section 6(c) of the Act for an 





1 Although certain Funds, or series thereof, for 
which JHA (or an entity controlling, controlled by 
or under common contro] with JHA) currently acts 
as investment adviser or principal underwriter do 
not presently intend to rely on the relief requested, 
any such Fund or series would be covered by the 
relief requested if it later proposed to adopt and 
implement the Plan for its Independent Trustees on 
the terms described in the application. 


exemption from sections 13(a)(2), 
13(a)(3), 18(a), 18(c), 18(f)(1), 22(f), 22(g) 
and 23({a), and rule 2a-7 thereunder, (b) 
under sections 6(c) and 17(b) of the Act 
for an exemption from section 17(a)(1), 
and (c) pursuant to section 17(d) of the 
Act and rule 17d-1 thereunder. 
SUMMARY OF APPLICATION: Applicants 
request an order that would permit the 
Funds to enter into deferred 
compensation arrangements with their 
independent trustees. 

FILING DATE: The application was filed 
on September 28, 1994, and amended 
on November 30, 1994, and December 
22, 1994. 

HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
January 17, 1995, and should be 
accompanied by proof of service on 
applicants, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, N.W., Washington, D.C. 20549. 
Applicants, 101 Huntington Avenue, 
Boston, Massachusetts 02199. 

FOR FURTHER INFORMATION CONTACT: 
Deepak T. Pai, Staff Attorney, at (202) 
942-0574, or Barry D. Miller, Senior 
Special Counsel and Branch Chief, at 
(202) 942-0564 (Division of Investment 
Management, Office of Investment 
Company Regulation). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 


Applicants’ Representations 


1. Each of the Funds is a 
Massachusetts business trust, except 
John Hancock Sovereign Investors Fund, 
Inc., John Hancock Technology Series, 
Inc., John Hancock Series, Inc., and John 
Hancock Cash Reserve, Inc. are 
Maryland corporations. John Hancock 
Cash Management Fund, John Hancock 
Cash Reserve, Inc., and John Hancock 
U.S. Government Cash Reserve (a series 
investment company of John Hancock 
Current Interest) are money market 
funds. Each of the Funds is registered 
under the Act as either an open-end 
investment company or a closed-end 


investment company. JHA, an indirect 
wholly owned subsidiary of the John 
Hancock Mutual Life Insurance 
Company, is the investment adviser to 
each Fund and is registered under the 
Investment Advisers Act of 1940. 

2. Each Fund has a board of trustees 
or directors (collectively, the “‘boards’’), 
a majority of the members of which are 
not “interested persons” (the 
“Independent Trustees”) of such Fund 
within the meaning of section 2(a)(19) of 
the Act. Each Fund pays the 
Independent Trustees annual trustees’ 
fees plus a fee for each board or 
committee meeting attended. If a Fund 
is composed of more than one series 
investment company, each series of that 
Fund pays a portion, determined in an 
equitable manner, of that Fund’s 
trustees’ fees. The amounts paid to the 
Independent Trustees are insignificant 
in comparison to the net assets of the 
respective Fund or series. Applicants 
request an order to permit the 
Independent Trustees to elect to defer 
receipt of all or part of their trustees’ 
fees pursuant to a deferred fee 
agreement (the “Plan”’) entered into 
between each independent Trustee and 
appropriate Fund.? Under the Plan, the 
Independent Trustees could defer 
payment of trustees’ fees (the “‘Deferred 
Compensation’’) in order to defer 
payment of income taxes or for other 
reasons. Participation in the Plan will be 
limited to the Independent Trustees. 

3. Under the Plan, the deferred fees 
payable by a Fund to a participating 
Independent Trustee (a “‘Participant’’) 
will be credited to a book reserve 
account established by the Fund (an 
“Account”), as of the date such fees 
would have been paid to the 
Independent Trustee. The value of an 


_ Account will be determined by 


reference to a hypothetical investment 
in shares of one or more of the Funds, 
as selected by each Participant from a 
list as designated from time to time by 
the committee established to administer 
the Plan, in its sole discretion, as 
eligible for hypothetical investment 
under the Plan (the “Investment 
Funds”). With respect to open-end 
Funds, the initial value of Deferred 
Compensation credited to an Account 
will be affected at the respective current 
net asset value of each such open-end 
Fund. With respect to closed-end 
Funds, the initial value of Deferred 
Compensation credited to an Account 
will be effected at the respective current 
market price, less any brokerage fees 


2In the case of Funds composed of more than one 
series, the Fund’s board may adopt the Plan on 
behalf of some but not all of the series, although the 
board may in the future adopt and implement the 
Plan on behalf of such series. 
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which would be payable upon the 
acquisition of shares of such closed-end 
Fund in the open market. Thereafter, the 
value of such Account will fluctuate as 
the net asset value of the shares of each 
open-end Fund fluctuates or as the 
market value of the shares of each 
closed-end Fund fluctuates, as the case 
may be, and will also reflect the value 
of assumed reinvestment of dividends 
and capital gains distributions from 
each open-end and closed-end Fund in 
additional shares of such Fund. 

4. The Funds’ respective obligations 
to make payments of amounts accrued 
under the Plan will be general 
unsecured obligations, payable solely 
from their respective general assets and 
property. In the case of Funds composed 
of more than one series, no series will 
be liable for the other series’ respective 
obligations to make payments of 
amounts accrued under the Plan. The 
Plan provides that the Funds will be 
under no obligation to purchase, hold or 
dispose of any investments under the 
Plan, but, if one or more of the Funds 
choose to purshase investments to cover 
their obligations ynder the Plan, then 
any and all such investments will 
continue to be a part of the respective 
general assets and property of such 
Funds. 

5. As a matter of prudent risk 
management, to the extent a Participant 
selects an Investment Fund other than 
the Fund for which the participant is 
deferring his or her trustee’s fees, each 
Fund intends to and, with respect to any 
money market Fund that values its 
assets by the amortized cost method, 
will, purchase and hold shares of the 
Underlying Securities in amounts equal 
in value to the deemed investments of 
the Accounts of its Participants. Thus, 
in cases where the Funds purchase 
shares of the Underlying Securities, 
liabilities created by the credits to the 
Accounts under the Plan are expected to 
be matched by an equal amount of 
assets (i.e., a direct investment in 
Underlying Securities), which assets 
would not be held by the Fund if fees 
were paid on a current basis. 

6. Payments under the Plan will 
commence on the first day of the 
calendar year following termination of 
the Participant’s service in such 
capacity or on a specific date selected: 
by the Participant, with payment to be 
made in a lump sum or in ten or fewer 
annual installments. In the event of a 
Participant’s death, amounts payable 
under the Plan will thereafter be 
payable to the Participant’s designated 
beneficiaries. In all other events, a 
Participant’s right to receive payments 
will be-nontransferable. Amounts 
deferred under the Plan may become 


payable to the Participant, in the 
discretion of the Committee, in the 
event of the Participant's total disability 
or to alleviate financial hardship. In the 
event of the liquidation, dissolution or 
winding up of a Fund or the distribution 
of all or substantially all of a Fund’s 
assets and property to its shareholders 
(unless the Fund’s obligations under the 
Plan have been assumed by a financially 
responsible party purchasing such 
assets) or in the event of a merger or 
reorganization of a Fund (unless prior to 
such merger or reorganization, the 
Fund’s board determines that the Plan 
shall survive the merger or 
reorganization), all unpaid amounts in 
the Accounts maintained by such Fund 
shall be paid in a lump sum to the 
participants on the effective date 
thereof.3 The Plan will not obligate any 
participating Fund to retain a trustee in 
such a capacity, nor will it obligate any 
Fund to pay any (or any particular level 
of) trustees’ fees to any trustee. 
Applicants’ Legal Analysis 

1. Applicants request an order which 
would exempt the Funds (including 
each Fund’s successors in interest 4) (a) 
under section 6(c) of the Act from 
sections 13(a)(2), 13(a)(3), 18(a), 18(c), 
18(f)(1), 22(f), 22(g) and 23(a) and rule 
2a-7 thereunder, to the extent necessary 
to permit the Funds to adopt and 
implement the Plan; (b) under sections 
6(c) and 17(b) of the Act from section 
17(a)(1) to permit the Funds to sell 
securities for which they are the issuer 
to participating Funds in connection 
with the Plan; and (c) under section 
17(d) of the Act and rule 17d—1 
thereunder to permit the Funds to effect 
certain joint transactions incident to the 
Plan. 

2. Sections 18(a) and 18({c) restrict the 
ability of a registered closed-end 
investment company to issue senior 
securities. Section 18(f)(1) generally 
prohibits a registered open-end 
investment company from issuing 
senior securities. Section 13(a)(2) 
requires that a registered investment 
company obtain shareholder 
authorization before issuing any senior 


3 Applicants acknowledge that the requested 
order would not permit a party acquiring a Fund’s 
assets to assume a Fund’s obligations under the 
Plan if such obligations would constitute a violation 
of the Act by the assuming party. Accordingly, such 
assumption would be permitted only if the 
assuming party is (a) another Fund, (b) another 
registered investment company that has received 
exemptive relief similar to that sought by this 
amendment, or (c) not a registered investment 
company or is otherwise exempt from the 
provisions of the Act. 

4“Successors in interest” is herein limited to 
entities that result from a reorganization into 
another jurisdiction or a change in the type of 
business organization. 


security not contemplated by the 
recitals of policy in its registration 
statement. Applicants state that the Plan 
possesses none of the characteristics of 
senior securities that led Congress to 
enact these sections. The Plan would 
not: (a) induce speculative investments 
or provide opportunities for 
manipulative allocation of any Fund’s 
expenses or profits; (b) affect control of 
any fund; or (c) confuse investors or 
convey a false impression as to the 
safety of their investments. All 
liabilities created under the Plan would 
be offset by eqilal amounts of assets that 
would not otherwise exist if the fees 
were paid on a current basis. 

3. Section 22(f) prohibits undisclosed 
restrictions on transferability or 
negotiability of redeemable securities 
issued by open-end investment 
companies. The Plan would set forth all 
such restrictions, which would be 
included primarily to benefit the 
Participants and would not adversely 
affect the interests of the trustees or of 
any shareholder. 

4. Sections 22(g) and 23{a) prohibit 
registered open-end investment 
companies and closed-end investment 
companies, respectively, from issuing 
any of their securities for services or for 
property other than cash or securities. 
These provisions prevent the dilution of 
equity and voting power that may result 
when securities are issued for 
consideration that is not readily valued. 
Applicants believe that the Plan would 
merely provide for deferral of payment 
of such fees and thus should be viewed 
as being issued not in return for services 
but in return for a Fund not being 
required to pay such fees on a current 
basis. 

5. Section 13(a)(3) provides that no 
registered investment company shall, 
unless authorized by the vote of a 
majority of its outstanding voting 
securities, deviate from any investment 
policy that is changeable only if 
authorized by shareholder vote. 

Certain of the Funds have adopted an 
investment policy regarding the 
purchase of investment company shares, 
which policy could prohibit or restrict 
the Fund from purchasing shares of 
other investment companies. Applicants 
believe that it is appropriate to exempt 
applicants as necessary from section 
13(a)(3) so as to enable the affected 
Funds to invest in Underlying Securities 
without a shareholder vote. Applicants 
will provide notice to shareholders in 
the prospectus of each affected Fund of 
the deferred fee arrangement with the 
Independent Trustees, The value of the 
Underlying Securities will be de 
minimis in relation to the total net 
assets of the respective Fund, and will 
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at all times equal the value of the Fund’s Applicants’ Conditions 


obligations to pay deferred fees. The 
relief requested from section 13(a)(3) 
would extend to named applicants only. 

6. Rule 2a—7 imposes certain 
restrictions on the investments of 
“money market funds,” as defined 
under the rule, that would prohibit a 
Fund that is a money market fund from 
investing in the shares of any other 
Fund. Applicants believe that the 
requested exemption would permit the 
Funds to achieve an exact matching of 
Underlying Securities with the deemed 
investments of the Accounts, thereby 
ensuring that the deferred fees would 
not affect net asset value. 

7. Section 17(a)(1) generally prohibits 
an affiliated person of a registered 
investment company from selling any 
security to such registered investment 
company, except in limited 
circumstances. Funds that are advised 
by the same entity may be “affiliated 
persons” under section 2(a)(3)(C) of the 
Act. Section 17(a)(1) was designed to 
prevent sponsors of investment 
companies from using investment 
company assets as capital for enterprises 
with which they were associated or to 
acquire controlling interest in such 
enterprises. Applicants believe that an 
exemption from this provision would 
facilitate the matching of each Fund’s 
liability for deferred trustees’ fees with 
the Underlying Securities that would 
determine the amount of such Fund’s 
liability. Applicants assert that the 
proposed transaction satisfies the 
criteria of section 17(b). The finding 
required by section 17(b)(2) is 
predicated on the assumption that relief 
is granted from section 13(a)(3). 

8. Section 17(d) and rule 17d-1 
generally prohibit a registered 
investment company’s joint or joint and 
several participation with an affiliated 
person in a transaction in connection 
with any joint enterprise or other joint 
arrangement or profit-sharing plan ‘‘on 
a basis different from or less 
advantageous than that of” the affiliated 
person. Under the Plan, Participants 
will not receive a benefit, directly or 
indirectly, that would otherwise inure 
to a Fund or its shareholders. 
Participants will receive tax deferral, 
but the Plan otherwise will maintain the 
parties, viewed both separately and in 
their relatiunship to one another, in the 
same position as if the deferred fees 
were paid on a current basis. When all 
payments have been made to a 
Participant, the Participant will be no 
better off (apart from the effect of tax 
deferral) than if he or she had received 
trustees fees on a current basis and 
invested them in Underlying Securities. 


Applicants agree that the order 
granting the requested relief shall be 
subject to the following conditions: 

1. With respect to the relief requested 
from rule 2a—7, any money market 
Fund, or series thereof, that values its 
assets in accordance with a method 
prescribed by rule 2a—7 will buy and 
hold Underlying Securities that 
determine the value of the Accounts to 
achieve an exact match between such 
Fund’s or series’ liability to pay deferred 
fees and the assets that offset that 
liability. 

2. If a Fund purchases Underlying 
Securities issued by an affiliated Fund, 
the Fund will vote such shares in 
proportion to the votes of all other 
shareholders of such affiliated Fund. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 94—32095 Filed 12-28-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Release No. 35-26199] 


Filings Under the Public Utility Holding 
Company Act of 1935, as amended 
(“Act”) 

December 22, 1994. 

Notice is hereby given that the 
following filing({s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the application(s) 
and/or declaration(s) for complete 
statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments thereto is/are available 
for public inspection through the 
Commission’s Office of Public 
Reference: 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
January 17, 1995, to the Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549, and serve a 
copy on the relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(s), as filed or as amended, 


may be granted and/or permitted to 
become effective. 


Eastern Utilities Associates et al. (70- 
7287) 


Eastern Utilities Associates (“EUA"’), 
a registered holding company, its 
wholly owned subsidiary company, 
EUA Cogenex Corporation (““Cogenex’’), 
and Cogenex’s wholly owned subsidiary 
companies, EUA Cogenex Canada 
Corporation (‘“‘Cogenex Canada’’), and 
Northeast Energy Management, Inc. 
(‘““NEM”’), all of P.O. Box 2333, Boston, 
Massachusetts, 02107, have filed a post- 
effective amendment under section 
11(b) of the Act to their application- 
declaration previously filed under 
sections 6(a), 7, 9{a), 10, 12(c), 12(f) and 
13(b) of the Act and rules 42, 45, 87, 90 
and 91 thereunder. 

By Commission order dated December 
19, 1986 (HCAR No. 24273) (“1986 
Order’’), the Commission authorized 
EUA to acquire all of the issued and 
outstanding capital stock of Citizens 
Heat and Power Corporation, a 
Massachusetts corporation which 
provided energy management services 
to institutional customers and which 
became EUA’s wholly owned 
subsidiary, Cogenex. The 1986 Order 
further authorized Cogenex to expand 
its operations outside of New England 
provided that, among other things, the 
revenues of Cogenex attributable to 
customers located outside of New 
England remain less than the revenues 
attributable to customers located within _ 
that area (the “50% Restriction”). 

By Commission order dated 
September 17, 1992 (HCAR No. 25636) 
(‘1992 Order’), the Commission 
authorized Cogenex to include revenues 
attributable to tustomers located in New 
York as revenues attributable to New 
England for purposes of the 50% 
Restriction. Cogenex has also been 
authorized to engage in consulting and | 
to develop qualifying cogeneration 
facilities under the Public Utility 
Regulatory Policies Act of 1978 and the 
regulations thereunder. Such activities 
are not subject to the 50% Restriction by 
virtue of the 1992 Order and a 
subsequent Commission order dated 
September 30, 1994 (HCAR No. 26135) 
(‘1994 Order’’). The revenues from 
NEM and Cogenex Canada are included 
in the calculation of the 50% Restriction 
by order of the Commission dated 
January 28, 1994 (HCAR No. 25982) and 
the 1994 Order, respectively. 

Cogenex management Safieves that (i) 
the 50% Restriction has become an 
impediment to Cogenex’s maximizing 
its potential opportunities and (ii) the 
50% Restriction is not mandated by the 
Act or prior Commission precedent. 





Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Notices 


67367 








Accordingly, Cogenex proposes that the 
Commission authorize Cogenex to 
conduct its business activities without 
regard to the 50% Restriction. 


Energy Initiatives, Inc., et al. (70-8533) 


Energy Initiatives, Inc. (“ELI’’) and 
NCP Energy, Inc., each of One Upper 
Pond Road, Parsippany, New Jersey 
07054, and each a nonutility subsidiary 
of General Public Utilities Corporation 
(“GPU”), a registered holding company, 
have filed a declaration under section 
12(c) of the Act and rule 46 thereunder. 


By order dated May 17, 1994 (HCAR 
No. 26053) (“May 1994 Order’’), among 
other things, El] was authorized to 
acquire all of the stock of North 
Canadian Power Inc. (now known as 
NCP Energy, Inc.) (“NCP”), a company 
engaged exclusively in the business of 
owning or leasing and operating 
qualifying cogeneration facilities 
(“QFs”), as defined in the Public Utility 
Regulatory Policies Act of 1978, as 
amended, and developing other QFs and 
electric wholesale generators (““EWGs”’), 
as defined in section 32 of the Act. 


NCP now proposes to distribute to EII, 
by way of a dividend, all of NCP’s assets 
other than certain assets related to its 
Syracuse Cogeneration Project. NCP 
seeks authorization to declare and pay 
that dividend out of capital or unearned 
surplus. The NCP assets to be 
distributed to EII consist of all of the 
outstanding common stock (‘Common 
Stock”) of each current subsidiary of 
NCP. Such Common Stock includes that 
of several subsidiaries in which NCP 
has indirect ownership interests and 
which own viable QF and/or EWG 
projects, including: NCP Commerce 
Power Incorporated, NCP Ada Power 
Incorporated, NCP Dade Power 
Incorporated, NCP Pasco Incorporated, 
NCP Lake Power Incorporated, NCP 
Gem Incorporated and Umatilla Groves 
Incorporated. Such Common Stock also 
includes that. of subsidiaries formed for 
development stage QF and/or EWG 
projects, including: NCP Brooklyn 
Power Incorporated, NCP New York 
Incorporated, NCP Houston Power 
Incorporated and NCP Perry 
Incorporated. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 94—32096 Filed 12—28-94; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


investment Advisory Council Public 
Meeting 


The U.S. Small Business 
Administration Investment Advisory 
Councils will hold a public meeting on 
Friday, January 6, 1995 beginning 9:00 
a.m., at the ANA Hotel, located 2401 M 
Street, NW., Washington, DC, to discuss 
such matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Robert Stillman, Associate 
Administrator for Investment, U.S. 
Small Business Administration, 409 
Third Street, SW., Washington, DC, 
(202) 205-6510. 


Dated: December 23, 1994. 
Dorothy A. Overal, 
Director, Office of Advisory Councils. 
[FR Doc. 94-32101 Filed 12-28-94; 8:45 am] 
BILLING CODE 8025-01-M 








DEPARTMENT OF TRANSPORTATION 


Participation by Minority Business 
Enterprise in Department of 
Transportation Programs 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice: 1994 inflation 
adjustment of Size Limits on Small 
Businesses Participating in the DOT 
Disadvantaged Business Enterprise 
Program. 





SUMMARY: Under the statutes governing 
the Department’s Disadvantaged 
Business Enterprise (“DBE”) Program, 
firms are not considered to be small 
business concerns, and hence are not 
eligible DBEs, once their average annual 
receipts over the preceding three fiscal 
years reaches specified dollar limits. 
These statutes, and the DOT rule 
implementing them (49 CFR part 23), 
provide for the Secretary to adjust these 
specified dollar limits for inflation. This 
notice revises the small business size 
limit established by section 
1003(b)(2)(A) of the Intermodal Surface 
Transportation Efficiency Act of 1991 
(“ISTEA”) Public Law 102-240, 
December 18, 1991, and by section 
117(c) of the Airport and Airway Safety, 
Capacity, Noise Improvement and 
Intermodal Transportation Safety Act of 
1992, Public Law 102-581, October 21, 
1992. The Department has determined 
that the appropriate cap for all portions 
of the DBE program (airport, highway, 
and transit programs) is now $16.6 
million. 


EFFECTIVE DATE: December 29, 1994. 


FOR FURTHER INFORMATION CONTACT: 
David K. Tochen, Deputy Assistant 
General Counsel for Environmental, 
Civil Rights, and General Law, 
Department of Transportation, 400 
Seventh Street, SW., Room 10102, © 
Washington, DC 20590; Telephone: 
(202) 366-9167. 


SUPPLEMENTARY INFORMATION: The 
Department’s DBE program is a statutory 
program that is intended to provide 
contracting opportunities for small 
business concerns owned and 
controlled by socially and economically 
disadvantaged individuals in the 
Department’s highway, mass transit, and 
airport financial assistance programs. 
The statutory provision governing the 
DBE program in the highway and mass 
transit financial assistance programs is 
section 1903(b) of the Intermodal 
Surface Transportation Efficiency Act of 
1991 (“ISTEA”), Pub. L. 102-240, 
December 18, 1991. The DBE program in 
ISTEA is a continuation of the DBE 
program established under section 
106(c) of the Surface Transportation and 
Uniform Relocation Assistance Act of 
1987, Pub. L. 100-17, April 2, 1987. The 
statutory provision governing the DBE 
program as it relates to the airport 
planning and airport development 
financial assistance programs is section 
505(d) the Airport and Airway 


-Improvement Act of 1982 (“AAIA”), 


Pub. L. 97-248, title V, September 3, 
1982, as amended by section 105(f) of 
the Airport and Airway Safety and 
Capacity Expansion Act of 1987, Pub. L. 
100-223, December 30, 1987, and 
section 117(c) of the Airport and Airway 
Safety, Capacity Noise Improvement, 
and Intermodal Transportation Act of 
1992, Pub. L. 102-581, October 31, 
1992. This provision is codified at 49 
U.S.C. 47113. 

The DBE provisions in ISTEA and 
AAIA, as amended, reflect a 
determination by Congress that in order 
to ensure that the DBE program meets 
its objective of helping small business 
concerns owned and controlled by 
socially and economically 
disadvantaged individuals become self- 
sufficient and able to compete in the 
market with non-disadvantaged firms, 
DBE firms should no longer be eligible 
for the program once their average 
annual gross receipts over the preceding 
three fiscal years exceed $15,370,000, in 
the case of ISTEA financial assistance 
programs, and $16,015,000, in the case 
of airport planning and airport 
development programs under AAIA, as 
amended. These statutes make the 
specified gross receipts caps subject to 
adjustment by the Secretary of 
Transportation for inflation. See ISTEA 
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section 1063(b)(2)(A) and 49 U.S.C. 
47113(a)(1)(B). 

This notice adjusts for inflation from 
December 1, 1992 the gross receipts 
caps applicable to all small business 
concerns eligible to participate in the 
Department’s DBE program. This notice 
does not address the small business size 
standards for the DBE program for 
airport concessions established 
pursuant to section 511(a)(17) of the 
AAIA, as amended (49 U.S.C. 47107(e)). 
The maximum size standards for airport 
concessionaires under that program is 
currently set forth in 49 CFR Part 23, 
Subpart F, Appendix A. 

Also, as a related matter, th 
Department is currently pi orl its 
current regulations implementing the 
DBE program (49 CFR Part 23). The 
Department published a Notice of 
Proposed Rulemaking for the DBE rule 
on December 9, 1992 (57 Federal 
Register 58288) and plans to issue a new 
final rule in the near future. However, 
good cause exists to issue this Notice 
adjusting the small business size limit 
for inflation in advance of issuance of 
the new final rule. Since enactment of 
ISTEA in December, 1991 and the 
Airport and Airway Safety, Capacity, 
Noise Improvement, and Intermodal 
Transportation Act of 1992 in October, 
1992, the De ent has not adjusted 
the DBE size limits for inflation. In 
recognition of the overall effects of 
inflation on the economy within the 
past few years, the Department can 
insure that DBEs have the maximum 
opportunity to participate in DOT- 
assisted contracts of highway, transit, 
and airport recipients by adjusting the 
small size limit for inflation at this time. 

The Department notes the difference 
between the $15,370,000 gross receipts 
cap for the highway and transit 
programs established by Congress in 
ISTEA and the $16,015,000 gross 
receipts cap for the airport program 
established by Congress in the Airport 
and Airway Safety, Capacity, Noise 
Improvement and Intermodal 
Transportation Act of 1992. This 
difference has caused confusion on the 
part of recipients and contractors. The 
legislative history of the two statutes 
does not contain any suggestion that 
Congress wished, as a policy matter, to 
have different gross receipts caps in the 
two portions of the program. Indeed, in 
most major respects, the DBE portions of 
the 1992 airports statute is identical to 
those of the 1991 ISTEA. The most 
probable inference is that Congress, in 
1992, adjusted the 1991 cap amount 
upward to account for inflation in the 
intervening time. The 1992 cap in the 
airport legislation, then, may fairly be 
taken as the latest word from Congress 


on the appropriate cap amount for 
participants in the DOT DBE program. 
With an adjustment for inflation for the 
time between the passage of the 1992 
airport legislation and the present time, 
the Department has determined that the 
appropriate cap for all portions of the 
DBE program (airport, highway, and 
transit programs) is now $16,600,000. 
In arriving at the $16,600,000 figure, 
the Department used a Department of 
Commerce price index to make a current 
inflation adjustment. The Department of 
Commerce, Bureau of Economic 
Analysis, prepares constant dollar 
estimates of state and local government 
purchases of goods and services by 
deflating current dollar estimates by 
suitable price indexes. These indexes 
include purchases of durable goods, 
nondurable goods, financial and other 
services, structures (11 types of new 
construction, net purchase of existing 
residential structures, nonresidential 
structures and maintenance repair 
services) and compensation of 
employees. By use of these price 
deflators, we are able to adjust dollar 
figures for inflation in past years. 


Given the nature of DOT’s DBE 
Program, adjusting the gross receipts 
cap in the same manner in which 
inflation adjustments are made to the 
costs of state and local government 
purchases of goods and services is 
simple, accurate, and fair. The inflation 
rate of the cost of purchases by State 
and local governments for the current 
year is calculated by dividing the price 
deflator for the second quarter of 1994 
(125.6) by the 1992 price deflator 
(121.2). The result is 1.0363, which 
represents an inflation rate of 3.63 
percent from December 31, 1992 to June 
30, 1994. Multiplying the $16,015,000 
figure by 1.0363 equals $16,596,334, 
which will be rounded off to the nearest 
$10,000, or $16,600,000. Using this 
uniform Department-wide cap should 
help to make the program more 
understandable and consistent for all 
participants. 

Therefore, until further notice, if a 
firm’s average gross annual receipts over 
the proceeding three years does not 
exceed $16,600,000, it does not exceed 
the small business size limit contained 
in the statutes. 


This decision avoids the complexity 
of making different adjustments for 
inflation for different industries and 
types of firms within industries. The 
small business size limit will be 
adjusted from time-to-time in future 
notices of this type. 


Issued 22nd December, 1994, at 
Washington, DC. 


Federico Pena, 

Secretary of Transportation. 

[FR Doc. 94—31942 Filed 12-28-94; 8:45 am] 
BILLING CODE 4910-62-M 





Federal Aviation Administration 


Notice of Passenger Facility Charge 
(PFC) Approvais and Disapprovals 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Monthly Notice of PFC 
Approvals and Disapprovals. In, 
November 1994, there were 10 
applications approved. 


SUMMARY: The FAA publishes a monthly 
notice, as appropriate, of PFC approvals 
and disapprovals under the provisions 
of 49 U.S.C. 40117 (Public Law 103-— 
272) and Part 158 of the Federal 
Aviation Regulations (14 CFR Part 158). 
This notice is published pursuant to 
paragraph (d) of § 158.29. 


PFC Applications Approved 


Public Agency: Broward County 
Aviation Department (BCAD), Fort 
Lauderdale, FL. 

Application Number: 94—01-—C-00- 
FLL. 

Application Type: Impose and use 





~ PFC revenue. 


PFC Level: $3.00. 

Total Approved Net PFC Revenue: 
$44,636,000. 

Charge Effective Date: January 1, 
1995. 

Estimated Charge Expiration Date: 
June 1, 1998. 

Class of Air Carriers Not Required To 
Collect PFC’s: 

(1) Air taxi/commercial operators 
filing FAA Form, 1800-31 and 

(2) scheduled foreign flag air carriers 
filing Research and Special Programs 
Administration Form T-100(F) 
operating only scheduled 
intercontinental service from Fort 
Lauderdale-Hollywood International 
Airport (FLL). 

Determination: Approved. Based on 
information contained in the BCAD’s 
application, the FAA has determined 
that each of the proposed classes 
account for less than 1 percent of FLL’s 
total annual enplanements. 

Brief Description of Projects 
Approved for Impose and Use: 

Drainage rehabilitation, 

Federa Vinspection Services (FIS) 
facilities—phase I, terminal 3, 

Security system, 

Service road, 

Terminal 3 heating, ventilation, and 
air conditioning (HVAC) system, 
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Taxiway C reconstruction, 

Master plan and Part 150 studies, 

Airfield signage system and paved 
area markings, 

Airport terminal sign system, phase I, 

Concourse E air carrier pavement 
reconstruction, 

Noise mitigation/abatement program. 

Brief Description of Projects for 
Impose Only: 

Runway 9L/27R centerline lighting, 

Runway 9L/27R dual parallel taxiway 
A, 

Remote midfield aircraft, parking 
apron, 

Air cargo apron and drainage. 

Decision Date: November 1, 1994. 
FOR FURTHER INFORMATION CONTACT: Bart 
Vernance, Orlando Airports District 
Office (407) 648-6583. 


Public Agency: Lee County Port 
Authority (LCPA), Fort Myers, Florida. 

Application Number: 94—03—U-00— 
RSW. 

Application Type: Use PFC revenue. 

PF Level: $3.60. 

Toial Approved Net Use PFC 
Revenue: $258,920,512. 

Charge Effective Date: November 1, 
1992. 

Estimated Charge Expiration Date for 
This Application: August 1, 2018. 

Class of Air Carriers Not Required To 
Collect PFC’s: 

(1) The LCPA has been previously 
approved to exclude air taxi/commercial 
operators filing FAA Form 1800-31 in 
FAA’s August 31, 1992, Record of 
Decision. 

Brief Description of Project Approved 
for Use: 

Aircraft parking apron expansion, 

Land Acquisition. 

Decision Date: November 4, 1994. 
FOR FURTHER INFORMATION CONTACT: Pegy 
Jones, Orlando Airports District Office, 
(407) 648-6583. 

Public Agency: Sioux Gateway 
Airport Authority, Sioux City, Iowa. 

Application Number: 94—-02—C-00- 
SUX. 

Application Type: Impose and use 
PFC revenue. 

’ PFC Level: $3.00. 

Total Approved Net PFC Revenue: 
$2,389,030. 

Charge Effective Date: February 1, 
1995. 

Charge Expiration Date: June 1, 2006. 

Class of Air Carriers Not Required To 
Collect PFC’s: None. 

Brief Description of Projects 
Approved for Impose and Use: 

Terminal access road construction, 

Airfield signage and marking, 

Snow removal equipment, 

Runway 13-31 rehabilitation and 
reconstruction, . 


Land acquisition. 
Brief Description of Projects 


_ Approved for Impose Only: 


Taxiways A and E reconstruction with 
hold apron, 

Building for maintenance and storage 
of airport snow and ice control 
equipment and materials. 

Decision Date: November 9, 1994. 

FOR FURTHER INFORMATION CONTACT: Ellie 
Anderson, Central Region Division (816) 
426-4728. 


Public Agency: Lancaster Airport 
Authority (Authority), Lancaster, 
Pennsylvania. 

Application Number: 94-01—C-00— 
LNS. 

Application Type: Impose and use 
PFC revenue. 

PFC Level: $3.00. 

Total Approved Net PFC Revenue: 
$1,750,800. 

Charge Effective Date: February 1, 
1995. « 

Estimated Charge Expiration Date: 
February 1, 2015. 

Class of Air Carriers Not Requested To 
Collect PFC’s: 

(1) Air taxi/commercial operators 
filing FAA Form 1800-31. 

Determination: Approved. Based on 
information contained in the 
Authority’s application, the FAA has 
determined that each of the proposed 
classes account for less than 1 percent 
of the Lancaster Airport's total annual 
enplanements. 

Brief Description of Projects 
Approved for Impose and Use: 

PFC administration, 

Master plan update, 

Land acquisition, 

Expand terminal building and support 
facilities. 

Brief Description of Projects 
Approved for Impose Only: 

Construct deicing apron, 

Snow removal equipment, 

Relocate airport road, 

Overlay taxiway D and E. 

Decision Date: November 9, 1994. 
FOR FURTHER INFORMATION CONTACT: L.W. 
Walsh, Harrisburg Airports District 
Office, (717) 975-3423. 

Public Agency: Houghton County 
Airport Committee, Hancock Michigan. 

Application Number: $4-02—U-—00— 
CMX. 

Application Type: Use PFC revenue. 

PFC Level: $3.00. 

Total Approved Net PFC Revenue: 
$175,588. 

Charge Effective Date: July 1, 1993. 

Estimated Charge Expiration Date: 
March 1, 1996. 

Class of Air Carriers Not Required To 
Collect PFC’s: None. 

Brief Description of Projects 
Approved for Use at CMX: 


Relocate very high frequency omni- 


range, 
Relocate glide slope facility (runway 
134, instrument landing system). 
FOR FURTHER INFORMATION CONTACT: 
Dean C. Nitz, Detroit Airports District 
Office, (313) 487-7300. 
Public Agency: Monroe County, Key 
West Florida. 
Application Number: 94—02—C-00-— 
YW 


Application Type: Impose and use 
PFC revenue. 

PFC Level: $3.00. 

Total Approved PFC Revenue: 
$1,110,333. 

Charge Effective Date: February 1, 
1995. 

Estimated Charge Expiration Date: 
March 1, 1997. 

Class of Air Carriers Not Required To 
Collect PFC’s: None. 

Brief Description of Projects 
Approved for Impose and Use at Key 
West International Airport (EYW): 

Trim mangrove area, 

Government Road/ Airport Boulevard 
noise buffer project, 

Install airport fencing, 

Drainage improvements to existing 
ramp and roadway, 

Boca Chica feasibility study and cost 
benefit analysis, 

Salt pound mangrove enhancement 
area, including box culvert, 

Major conditional use study (permit). 

Brief Description of Projects 
Approved To Impose a PRC at EYW and 
Use the PFC Revenue at Marathon 
(MTH): 

Aircraft rescue and firefighting 
(ARFF) facility improvements, 

Install fencing, 

Rehabilitation of runway 7-25 lights. 

Brief Description of Projects 
Approved To Impose a PFC at EYW and 
Use the PFC Revenue at EYW and at 
MTH: 

Master plan update. 

Decision Date: November 14, 1994. 
FOR FURTHER INFORMATION CONTACT: Pegy 
Jones, Orlando Airports District Office, 
(407) 648-6582. 

Public Agency: Hillsborough County 
Aviation Authority, Tampa, Florida. 

Application Number: 9402—-U—00— 
TPA. 

Application Type: Use PFC revenue. 

PFC Level: $3.00. 

Total Approved Net PFC Revenue: 
$87,102,000: 

Charge Effective Date: October 1, 
1993. 

Estimated Charge Expiration Date: 
September 1, 1999. 

Class of Carriers Not Required To 
Collect PFC’s: None. 

Brief Description of Project Approved 
To Use at: 
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Acquire Drew Park land. 

Decision Date: November 15, 1994. 
FOR FURTHER INFORMATION CONTACT: Bart 
Vernace, Orlando Airports District 
Office, (407) 648-6582. 


Public Agency: Texarkana Airport 
Authority, Texarkana, Arkansas. 

Application Number: 94-01—C-00- 
TXK 


Application Type: Impose and use 
PFC revenue. 

PFC Level: $3.00. 

Total Approved Net PFC Revenue: 
$414,459. 

Charge Effective Date: February 1, 
1995. 

Estimated Charge Expiration Date: 
January 1, 1999. 

Class of Carriers Not Requested To 
Collect PFC’s: None. 

Brief Description of Projects 
Approved To Impose and Use at TXK: 

Runway safety area improvements, 

Terminal area improvements, 

Airfield safety improvements, 

Ramp and apron improvements, 

Master plan and noise study update, 

Airfield sweeper. 

Decision Date: November 21, 1994. 


FOR FURTHER INFORMATION CONTACT: Ben 
Guttery, Southwest Region Airports 
Division, (817) 222-5614. 

Public Agency: City of Naples Airport 
Authority (NAA), Naples, Florida. 

‘Application Number: 94-01-—C-00- 
APF. 

Application Type: Impose and use 
PFC revenue. 

PFC Level: $3.00. 

Total Approved Net PFC Revenue: 
$470,000. 

Charge Effective Date: February 1, 
1995. 

Estimated Charge Expiration Date: 
February 1, 1998. 

Class of Carriers Not Requested To 
Collect PFC’s: 

(1) Non-scheduled air carriers and 
charter flights using aircraft with less 
than 10 seats. 

Determination: Approved. Based on 
information contained in the NAA’s 
application, the FAA has determined 
each proposed class accounts for less 
than 1 percent of Naples Municipal 
Airport’s total annual enplanements. 

Brief Description of Projects 
Approved To Impose and Use at APF: 

Commercial terminal apron, 


Purchase of passenger access lift. 

Decision Date: November 23, 1994. 
FOR FURTHER INFORMATION CONTACT: Pegy 
Jones, Orlando Airports District Office, 
(407) 648-6582. 

Public Agency: Virgin Islands Port 
Authority, Christiansted, St. Croix, 
Virgin Islands. ae 

Application Number: 94-02—U-00-— 
STX. : 

Application Type: Use PFC revenue. 

PFC Level: $3.00. 

Total Approved Net Use’ of PFC 
Revenue: $2,280,465. 

Charge Effective Date: March 1, 1993. 

Estimated Charge Expiration Date: 
May 1, 1995. 

Class of Air Carriers Not Requested To 
Collect PFC’s: None. 

Decision Date: November 28, 1994. 
FOR FURTHER INFORMATION CONTACT: Illia 
Quinones, Orlando Airports District 
Office, (407) 648-6583. 

Issued in Washington, D.C., on December 
16, 1994. 

Donna Taylor, 
Manager, Passenger Facility Charge Branch. 


CUMULATIVE LIST OF PFC APPLICATIONS PREVIOUSLY APPROVED 





State, application number, airport/city 


Level 
Date approved 


Total approved 


pe net PFC revenue 


Estimated 
charge expira- 
tion date ' 


Earliest charge 
effective date 





ALABAMA: 
92-01-I-00-HSV. HUNTSVILLE 
JONES FIELD, HUNTSVILLE. 
93-02—-U-00-HSV. HUNTSVILLE 
JONES FIELD, HUNTSVILLE. 
94-03-C-00-HSV. HUNTSVILLE 
JONES FIELD, HUNTSVILLE. 


INTL-CARL T 
INTL-CARL  T 
INTL-CARL T 


03/06/1992 $3 
06/03/1993 
06/29/1994 


$20,831,051 


06/01/1992 11/01/2008 


0 | 09/01/1993 11/01/2008 


0 | 09/01/1994 11/01/2008 


92-01-C-00-MSL. MUSCLE SHOALS REGIONAL, 
MUSCLE SHOALS. 

94-02-C-00-MSL. MUSCLE SHOALS REGIONAL, 
MUSCLE SHOALS. 


ARIZONA: 


92-01-C-00-FLG. FLAGSTAFF PULLIAM, FLAG- 
STAFF. 

93-01-C-00-YUM. YUMA MCAS/YUMA 
NATIONAL, YUMA. 


INTER- 


ARKANSAS: 


94-01-l-00-FSM. FORT SMITH MUNICIPAL, FORT 
SMITH. 


CALIFORNIA: 


92-01-C-00-ACV. ARCATA, ARCATA 
94-02-C—00-ACV. ARCATA, ARCATA 
94-01-C-00-BUR. BURBANK-GLENDALE-PASA- 
DENA, BURBANK. 
93-01-C-00-CIC. CHICO MUNICIPAL CHICO 
92-01-C—00-1YK. INYOKERN, INYOKERN 
93-01-C-00-LGB. LONG BEACH-DAUGHERTY 
FIELD, LONG BEACH. 
93-01-C-00-LAX. LOS 
NATIONAL, LOS ANGELES. 
94-01-C-00-MOD. MODESTO 
ARPT-HARRY SHAM, MODESTO. 
93-01-C-00-MRY. MONTEREY PENINSULA, MON- 
TEREY. 
94-02-U-00-MRY. MONTEREY PENINSULA, MON- 
TEREY. 


ANGELES _ INTER- 


CITY-COUNTY 





02/18/1992 
05/17/1994 


09/29/1992 
09/09/1993 


05/18/1994 


11/24/1992 
08/23/1994 
06/17/1994 
09/29/1993 
12/10/1992 
12/30/1995 
03/26/1993 
05/23/1994 
10/08/1993 


10/31/1994 





Oo wo wo @ Wwe Www 





100,000 
60,000 


2,463,581 
1,678,064 


4,040,076 


188,500 
369,500 
34,989,000 
137,043 
127,500 
3,533,766 
360,000,000 
300,370 
3,960,855 


0 





06/01/1992 
08/01/1994 


12/01/1992 
12/01/1993 


08/01/1994 


02/01/1993 
11/01/1994 
09/01/1994 
01/01/1994 
03/01/1993 
03/01/1994 
07/01/1993 
08/01/1994 
01/01/1994 


02/01/1995 





02/01/1995 
10/01/1996 


01/01/2015 


06/01/2003 


04/01/2007 


05/01/1994 
11/01/1996 
10/01/2001 
06/01/1997 
09/01/1995 
03/01/1998 
07/01/1998 
08/01/2001 
06/01/2000 


06/01/2000 
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CUMULATIVE LIST OF PFC APPLICATIONS PREWIOUSLY APPROVED—Continued 





State, application number, airport/city 


Date approved 


Level 
of 
PFC 


Total approved 
net PFC revenue 


Earliest charge 
effective date 


Estimated 
charge expira- 
tion date ' 





92-01-C-O00-OAK. METROPOLITAN OAKLAND 
INTERNATIONAL, OAKLAND. 

94-02-C-00-OAK. METROPOLITAN OAKLAND 
INTERNATIONAL, OAKLAND. 

$3-01—00-ONT. ONTARIO INTERNATIONAL, ON- 
TARIO. 

$2-01-C-00-PSP. PALM SPRINGS REGIONAL, 
PALM SPRINGS. 

$2-01-C-00-SMF. SACRAMENTO METROPOLI- 
TAN, SACRAMENTO. 
$2-01-C-00-SJC. SAN JOSE f#NTERNATIONAL, 

JOSE INTERNATIONAL, 


JOSE INTERNATIONAL, 
92-01-C-00-SBP. SAN LUIS OBISPO COUNTY- 
MCCHESNEY FIE, SAN LUIS OBISPO. 
92-01-C-00-STS. SONOMA COUNTY, SANTA 
ROSA. 

94-02-—C-00-STS. SONOMA COUNTY, SANTA 
ROSA. 

91-01-1-00-TVL. LAKE TAHOE, SOUTH LAKE 
TAHOE. 


COLORADO: 


9$2-01-C-00—COS. CITY OF COLORADO SPRINGS 
MUNICIPAL, COLORADO SPRINGS.. 

92-01-C-00-DVX. DENVER = INTERNATIONAL 
(NEW), DENVER. p 

93-01-C-00-EGE. EAGLE COUNTY REGIONAL, 
EAGLE. 

93-01-—C—00-FNL. 
FORT COLLINS. 

92-01-C-00-GJT. WALKER FIELD, GRAND JUNC- 
TION. 

93-01-C-00-GVC. GUNNISON COUNTY, GUNNI- 
SON. 

93-01-C—00-HDN. YAMPA VALLEY, HAYDEN 

93-01-—C-00-MTJ. MONTROSE COUNTY, 
MONTROSE. 

93-01-C—00-PUB. PUEBLO MEMORIAL, PUEBLO .. 

92-01-C-00-S8S. STEAMBOAT SPRINGS/8OB 
ADAMS FIELD, STEAMBOAT SPRINGS. 

92-01-C-00-TEX. TELLURIDE REGIONAL, TELLU- 
RIDE. 


FORT COLLINS-LOVELAND, 


CONNECTICUT: 


9$3-01-C-O00-HVN. TWEED-NEW HAVEN, NEW 
HAVEN. 
93-02-+4-00-BDL., 
WINDSOR LOCKS. 
94-03—-U-00-BDL., 
WINDSOR LOCKS. 


BRADLEY INTERNATIONAL, 


BRADLEY INTERNATIONAL, 


FLORIDA: 


93-01-C-00—-DAB., DAYTONA BEACH REGIONAL, 
DAYTONA BEACH. 

92-01-C-00-RSW., SOUTHWEST FLORIDA INTER- 
NATIONAL, FORT MYERS. 

93-02-U-00-RSW., SOUTHWEST FLORIDA INTER- 
NATIONAL, FORT MYERS. 

93-01-C-00-JAX., JACKSONVILLE 
NATIONAL, JACKSONVILLE. 

92-01-C-00-EYW., KEY WEST INTERNATIONAL, 
KEY WEST. 

92-01~C—00-MTH., MARATHON, MARATHON ......... 

94-01-C-00-MIA., MIAMI INTERNATIONAL, MIAMI . 

92-01-C-00-MCO., ORLANDO INTERNATIONAL, 
ORLANDO. 

- 93-02-C-00-MCO., ORLANDO INTERNATIONAL, 

ORLANDO. 


INTER- 





06/26/1992 
02/23/1994 
03/26/1993 
06/25/1992 
01/26/1993 
06/11/1992 
02/22/1993 
06/16/1993 
11/24/1992 
02/19/1993 
07/13/1994 
05/01/1992 


12/22/1992 
04/28/1992 
06/45/1993 
07/14/1993 
01/15/1993 
08/27/1993 


08/23/1993 
07/29/1993 


08/16/1993 
01/15/1993 


11/23/1992 


09/10/1993 
07/09/1993 
02/22/1994 


04/20/1993 
08/31/1992 
05/10/1993 
01/28/1994 
12/47/1992 
12/17/1992 
08/19/1994 
11/27/1992 


92/24/1993 





a: 6 a oo eo © @¢ @ @°@ @ @& 


‘ 


wo © Ww Ww @ ie) io) @ is) ios) 
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12,343,000 
8,999,000 
49,000,000 
81,888,919 
24,045,000 
29,228,826 
0 
16,245,000 
502,437 
110,500 
272,365 
928,747 


5,622,000 
2,330,734,321 
572,609 
207,857 
1,812,000 
702,133 


532,881 
1,461,745 


1,200,745 
1,887,337 


200,000 


2,490,450 
12,030,000 
0 


7,967,835 
253,858,512 
0 
12,258,255 
945,937 
153,556 
64,770,000 
167,574,527 


12,957,000 


08/01/1992 
05/01/1994 
07/01/1993 
10/01/1992 
04/01/1993 
09/01/1992 
05/01/1893 
08/01/1995 
02/01/1993 
05/01/1993 
10/01/1994 
08/01/1992 


03/01/1993 
07/01/1992 
09/01/1993 
10/01/1993 
04/01/1993 
11/01/1983 


11/01/1993 
11/01/1993 


11/01/1993 
04/01/1993 


03/01/1993 


12/01/1983 
10/01/1893 
05/01/1994 


07/01/1993 
11/01/1992 
11/01/1992 
05/01/1994 
03/01/1893 
03/01/1993 
11/01/1994 
02/01/1993 


* 
12/01/1993 








05/01/1994 
04/01/1995 
07/01/1998 


11/01/2032 _ 


63/01/1996 
08/01/1995 
08/01/1985 
05/01/1997 
02/01/1985 
04/01/1995 
07/01/1997 
03/01/1997 


02/01/1996 
01/01/2026 
04/01/1998 
06/01/1996 
03/01/1998 
03/01/1998 


04/01/1997 
02/61/2009 


08/01/2010 
04/01/2012 


1/61/1997 


06/01/1999 
09/01/1995 
09/01/1995 


11/01/1999 
06/01/2014 
06/01/2014 
07/01/1997 
12/01/1995 
06/01/1995 
68/01/1996 
02/01/1998 


02/01/1998 
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CUMULATIVE LIST OF PFC APPLICATIONS PREVIOUSLY APPROVED—Continued 





State, application number, airport/city 


Date approved 


Level 
of 
PFC 


Total approved 
net PFC revenue 


Earliest charge 
effective date 


Estimated 
charge expira- 
tion date! 





ILLINOIS: 


93-01-1-00-PFN., PANAMA CITY—BAY COUNTY 
INTERNATIONAL, PANAMA CITY. 

92-01-C-00-PNS., PENSACOLA REGIONAL, PEN- 
SACOLA. 

92-01-I-00-SRQ., SARASOTA—BRADENTON 
INTERNATIONAL, SARASOTA. 

92-01-I-00-TLH., TALLAHASSE REGIONAL, TAL- 
LAHASSEE. 

93-02-U-00-TLH., 
TALLAHASSEE. 

93-01-C-00-TPA., 
“TAMPA. 

93-01-—C—00—PB}., PALM BEACH INTERNATIONAL, 
WEST PALM BEACH. 


TALLAHASSEE REGIONAL, 


TAMPA — INTERNATIONAL, 


GEORGIA 


93-01-C-00-CSG., COLUMBUS METROPOLITAN, 
COLUMBUS. 

91-01-C-00-SAV., SAVANNAH INTERNATIONAL, 
SAVANNAH. 

92-01-I-00-VLD., VALDOSTA REGIONAL, VAL- 
DOSTA. 


IDAHO: 


94-01-C-00-BO!. BOISE AIR TERMINAL-GOWEN 
FIELD, BOISE. 

93-01-C—-00-SUN. FRIEDMAN MEMORIAL, HAILEY 

92-01-C-00-IDA. IDAHO FALLS MUNICIPAL, 
IDAHO FALLS. 

94-01-I-00-LWS. LEWISTON—NEZ PERCE COUN- 

’ TY, LEWISTON. 

94-01-C-00-PIH. POCATELLO REGIONAL, POCA- 
TELLO. - 

92-01-C-00-TWF. TWIN FALLS-SUN VALLEY RE- 
GIONAL, TWIN FALLS. . 


94-01—C—00-BMI. BLOOMINGTON/NORMAL, 
BLOOMINGTON/NORMAL. 

93-01-C-00-MDW. CHICAGO MIDWAY, CHICAGO . 

94-02—-U-00-MDW. CHICAGO MIDWAY, CHICAGO . 

93-01-C-00-ORD. CHICAGO O'HARE _INTER- 
NATIONAL, CHICAGO. 

94-02-U-00-ORD. CHICAGO O'HARE 
NATIONAL, CHICAGO. 

94-01—-C—-00-MLI. QUAD-CITY, MOLINE 

94-01-C-00-PIA. GREATER PEORIA REGIONAL, 
PEORIA. 

94-01-C—00-UIN. QUINCY MUNICIPAL BALDWIN 
FIELD, QUINCY. 

92-01-I-00-RFD. GREATER ROCKFORD, ROCK- 
FORD. 

93-02-U-00-RFD. GREATER ROCKFORD, ROCK- 
FORD. 

92-01-I-00-SP!. CAPITAL, SPRINGFIELD 

93-02-U-00-SPI. CAPITAL, SPRINGFIELD 

93-03-I-00-SPI. CAPITAL, SPRINGFIELD 


INTER- 


INDIANA: 


92-01-C-00-FWA. FORT 
NATIONAL, FORT WAYNE. 

93-01—C-00-IND. INDIANAPOLIS INTERNATIONAL, 
INDIANAPOLIS. 

94-01-C-00-SBN., MICHIANA REGIONAL, SOUTH 
BEND. 


WAYNE _ INTER- 


IOWA: 


94-01-I-00-CID., CEDAR RAPIDS MUNICIPAL, 
CEDAR RAPIDS. 

93-01-C-00-DSM., DES MOINES MUNICIPAL, DES 
MOINES. 
92-01-1-00-DBQ., 
BUQUE. z 
94-02-C-00-DBQ., DUBUQUE REGIONAL, DU- 
BUQUE. 


DUBUQUE REGIONAL, DU- 





12/01/1993 
11/23/1992 
06/29/1992 
11/13/1992 
12/30/1993 
07/15/1993 
01/26/1994 


10/01/1993 
01/23/1992 
12/23/1992 


05/13/1994 


06/29/1993 
10/30/1992 


02/03/1994 
06/30/1994 
08/12/1992 


08/30/1994 
06/28/1993 
09/06/1994 
06/28/1993 
09/16/1994 


09/29/1994 
09/08/1994 


07/08/1994 
07/24/1992 
09/02/1993 
03/27/1992 
04/28/1993 
11/24/1993 
04/05/1993 
06/28/1993 


08/26/1994 


10/26/1994 
11/29/1993 
10/06/1992 
02/09/1994 





wo wo wo Www wo wo a ww wo Wwe wo 





8,238,499 
4,715,000 
38,715,000 
8,617,154 
0 
87,102,000 
38,801,096 


534,633 
39,501,502 
260,526 


6,857,774 


188,000 
1,500,000 


229,610 
400,000 
270,000 


3,855,012 
79,920,958 
500,41 8.288 
0 


11,582,995 
4,083,195 


115,517 
1,177,348 

0 

562;104 

0 

4,585,443 
26,563,457 
117,344,750 


9,185,403 


6,330,000 
6,446,507 
148,500 


203,420 





02/01/1994 
02/01/1993 
09/01/1992 
02/01/1993 
02/01/1993 
10/01/1993 
04/01/1994 


12/01/1993 
07/01/1992 
03/01/1993 


08/01/1994 


09/01/1993 
01/01/1993 


05/01/1994 
10/01/1994 
11/01/1992 


11/01/1994 


09/01/1993 
12/01/1994 
09/01/1993 


12/01/1994 . 


12/01/1994 
12/01/1994 


10/01/1994 
10/01/1992 
12/01/1993 
06/01/1992 
06/01/1992 
06/01/1992 
07/01/1993 
09/01/1993 


11/01/1994 


01/01/1995 
03/01/1994 
01/01/1993 
05/01/1994 





10/01/2007 
04/01/1996 
09/01/2005 
12/01/1998 
02/01/1998 
09/01/1999 
04/01/1999 


06/01/1995 
03/01/2004 
10/01/1997 


10/01/1998 


09/01/1997 
01/01/1998 


03/01/1997 
03/01/2002 
05/01/1998 


05/01/2010 
08/01/2001 
08/01/2001 
10/01/1999 
10/01/1999 


11/01/2008 
05/31/2001 


07/01/1997 
10/01/1996 
10/01/1988 
02/01/1994 
02/01/1994 
02/01/2006 
03/01/2015 
07/01/2005 


12/31/2003 


02/01/2001 
04/01/1997 
05/01/1994 
02/01/1996 
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CUMULATIVE LIST OF PFC APPLICATIONS PREVIOUSLY APPROVED—Continued 





Level Estimated 
charge expira- 
tion date? 


Total approved 


Earliest charge 
net PFC revenue 


State, application number, airport/city effective date 


Date approved 





93-01-C-00-SUX., SIOUX GATEWAY, SIOUX CITY 
94-01-C-00-ALO., WATERLOO MUNICIPAL, WA- 
TERLOO. 
KANSAS: 
94-01-C-00-ICT., 
WICHITA. 
KENTUCKY: 
94-01-C-00-CVG., CINCINNATI/NORTHERN KEN- 
TUCKY INTERNA, COVINGTON. 
93-01-C—00-LEX., BLUE GRASS, LEXINGTON 
-93-01-C—00-PAH., BARKLEY REGIONAL, PADU- 
CAH. 
LOUISIANA: 
92-01-I-00-BTR., BATON ROUGE METROPOLI- 
TAN, RYAN FIELD, BATON ROUGE. 
93-02—-U-00-BTR., BATON ROUGE METROPOLI- 
TAN, RYAN FIELD, BATON ROUGE. 
93-01-C-00-MSY., NEW ORLEANS 
NATIONAL/MOISANT Fi, NEW ORLEANS. 
93-02—-U-00-MSY., NEW ORLEANS 
NATIONAL/MOISANT FI, NEW ORLEANS. 
93-01-I-00-SHV., SHREVEPORT REGIONAL, 
SHREVEPORT. 
MAINE: 
93-01-C—00-PWM., PORTLAND INTERNATIONAL 
JETPORT, PORTLAND. 
MARYLAND; fi 
92-01-I-00-BWI., BALTIMORE-WASHINGTON 
INTERNATIONAL, BALTIMORE. 
94-02-—C-00-BWI., BALTIMORE-WASHINGTON 
INTERNATIONAL, BALTIMORE. 
94—01-I-00-CBE., GREATER CUMBERLAND RE- 
GIONAL, CUMBERLAND. 
MASSACHUSETTS: 
93-01-C-00-BDS., GENERAL EDWARD L LOGAN 
INTERNATIONAL, BOSTON. 
92-01-C-00-ORH. WORCESTER 
WORCESTER. 
MICHIGAN: 
92-01-C-00-DTW. DETROIT METROPOLITAN- 
WAYNE COUNTY, DETROIT. 
92-01-I-00-ESC. DELTA COUNTY, ESCANABA 
93-01-—C-00-FNT. BISHOP INTERNATIONAL, FLINT 
92-01-I-O00-GRR. KENT COUNTY __ INTER- 
, NATIONAL, GRAND RAPIDS. 
92-01-C-00-CMX. HOUGHTON COUNTY MEMO- 
RIAL, HANCOCK. 
93-01-C-00-IWD. GOGEBIC COUNTY, IRONWOOD 
93-01-C-00-LAN. CAPITAL CITY, LANSING 
92-01-I-00-MQT. MARQUETTE COUNTY, MAR- 
QUETTE. 
94-02-U-00-MQT. MARQUETTE COUNTY, MAR- 
QUETTE. 
94—01-C-00-MKG. MUSKEGON COUNTY, MUSKE- 
GON. 
92-01-C—00—-PLN. PELLSTON REGIONAL—EMMET 
COUNTY, PELLSTON. 
94-02-U-00—-PLN. PELLSTON REGIONAL—EMMET 
COUNTY, PELLSTON. 
MINNESOTA: 
93-01-C-00-BRD. BRAINERD-CROW WING COUN- 
TY REGIONAL, BRAINERD. 
94-01-C-00-DLH. DULUTH INTERNATIONAL, DU- 
LUTH. 
94-02-C-00-INL. FALLS INTERNATIONAL, INTER- 
NATIONAL FALLS. 
92-01-C—00-MSP. MINNEAPOLIS-ST PAUL INTER- 
NATIONAL, MINNEAPOLIS. 
94-02—C—00-MSP. MINNEAPOLIS-ST PAUL INTER- 
NATIONAL, MINNEAPOLIS. 


WICHITA  MID-CONTINENT, 


INTER- 
INTER- 


MUNICIPAL, 





03/12/1993 
03/29/1994 


09/29/1994 


03/30/1994 
08/31/1993 
12/02/1993 
09/28/1992 
04/23/1993 
03/19/1993 
11/16/1993 
11/19/1993 


10/29/1993 


07/27/1992 
08/09/1994 
03/30/1994 


08/24/1993 
07/28/1992 


09/21/1992 
11/17/1992 
06/11/1993 
09/09/1992 
04/29/1993 
05/11/1993 
07/23/1993 
10/01/1992 
04/06/1994 
02/24/1994 


12/22/1992 


“10/18/1994 


05/25/1993 
07/01/1994 
09/24/1994 
03/31/1992 
05/13/1994 





oO w Oo 8 0e8H 8 W8WH Ww 





204,465 
637,000 


4,259,535 


20,737,000 
12,378,791 
386,550 
9,823,159 
0 
77,800,372 
0 
33,050,278 


12,233,751 


141,866,000 
144,727,094 
150,000 


604,794,000 
2,301,382 


640,707,000 
158,325 
32,296,450 
12,450,000 
162,986 
74,690 
7,355,483 
459,700 

0 
5,013,088 
440,875 


0 


43,000 
562,248 
243,537 

66,355,682 
113,064,000 





06/01/1993 
06/01/1994 


12/01/1994 


06/01/1994 
11/01/1993 
03/01/1994 
12/01/1992 
12/01/1992 
06/01/1993 
06/01/1993 
02/01/1994 


02/01/1994 


10/01/1992 
11/01/1994 
07/01/1994 


11/01/1993 


10/01/1992 


12/01/1992 
02/01/1993 
09/01/1993 
12/01/1992 
07/01/1993 
08/01/1993 
10/01/1992 
12/01/1992 
07/01/1994 
05/01/1994 
03/01/1993 


01/01/1995 


08/01/1993 
10/01/1994 


12/01/1994 


06/01/1992 
08/01/1994 


06/01/1994 
06/01/1998 


11/01/1997 


09/01/1995 
05/01/2003 
12/01/1998 
12/01/1998 
12/01/1998 
04/01/2000 
04/01/2000 
02/01/2019 


05/01/2001 


09/01/2002 
04/01/2009 
07/01/1999 


10/01/2011 
10/01/1997 


06/01/2009 
08/01/1996 
09/01/2030 
05/01/1998 
01/01/1996 
10/01/1998 
03/01/2002 
04/01/1996 
| 04/01/1996 
05/01/2019 
06/01/1998 


08/01/1997 


| 12/31/1995 


04/01/1996 
12/01/1998 
08/01/1994 
06/01/1998 








67374 
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CUMULATIVE LIST-OF PFC APPLICATIONS PREVIOUSLY APPROVED—Continued 





State, application number, airport/city 


Date approved 


Level 
of 
PFC 


Total approved 
net PFC revenue 


Earliest charge 
effective date 


Estimated 
charge expira- 
- tion date! 





MISSISSIPPI: 

91-01-C-00-GTR. GOLDEN TRIANGLE REGIONAL, 
COLUMBUS. 

92-01-C-00-GPT. GULFPORT-BILOX! REGIONAL, 
GULFPORT-BILOXI. 

93-02-C-00-GPT. GULFPORT-BILOXI REGIONAL, 
GULFPORT-BILOXI. 

92-0i-C-00-PIB. HATTIESBURG-LAUREL  RE- 
GIONAL, HATTIESBURG-LAUREL. 

93-01-C-00-JAN. JACKSON INTERNATIONAL, 
JACKSON. 

92-01-C-00-MEI. KEY FIELD, MERIDIAN 

93-02—C-00-MEI. KEY FIELD, MERIDIAN 

94-01-C-00-TUP. TUPELO MUNICIPAL—C. D. 
LEMONS FIELD, TUPELO. 

MISSOURI: 

93-01-C-00-SGF. 
SPRINGFIELD. 

92-01-C-00-STL. LAMBERT-ST. LOUIS INTER- 
NATIONAL, ST. LOUIS. 

MONTANA: 

93-01-C—00-BiL. BILLINGS-LOGAN 
NATIONAL, BILLINGS. 

93~-01-C-—00-BZN. GALLATIN FIELD, BOZEMAN 

94-01-C-00-BTM. BERT MOONEY, BUTTE 

92-01-C-00-GTF. GREAT FALLS INTERNATIONAL, 
GREAT FALLS. 

93-02-U-00-GTF. GREAT FALLS INTERNATIONAL, 
GREAT FALLS. 

92-01-—C-00-HLN. HELENA REGIONAL, HELENA ... 

93-01-C-00-FCA. GLACIER PARK _ INTER- 
NATIONAL, KALISPELL. 

92-01-C-00-MSO. MISSOULA INTERNATIONAL, 
MISSOULA. 

NEVADA: 

91-01-C-00-LAS. McCARRAN INTERNATIONAL, 
LAS VEGAS. 

93-02—CG-00-LAS. McCARRAN INTERNATIONAL, 
LAS VEGAS. 

94-03-U-00-LAS. McCARRAN INTERNATIONAL, 
LAS VEGAS. 

93-01-C-00-RNO. RENO CANNON 
NATIONAL, RENO. 

NEW HAMPSHIRE: - 
92-01-C—00-MHT. MANCHESTER, MANCHESTER . 

NEW JERSEY: 
92-01-C-00-EWR. 

‘NEWARK. 

NEW YORK: 
93-01-1-00—-ALB. ALBANY COUNTY ALBANY 
93-01-C-00-BGM. BINGHAMTON  REGIONAL/ 

EDWIN A LINK FIE BINGHAMTON. 
92-01-I-00-BUF. GREATER BUFFALO 
' “NATIONAL, BUFFALO. 
94-01-C-00-ISP. LONG ISLAND MAC ARTHUR, 

ISLIP. 
92-01-I-00-ITH. TOMPKINS COUNTY ITHACA 
94-—02—C-00-+ITH. TOMPKINS COUNTY, ITHACA ..... 
92-01-C-00-JHW. CHAUTAUQUA COUNTY/ 

JAMESTOWN, JAMESTOWN. 
92-01-G-00-JFK. JOHN F. KENNEDY INTER- 

NATIONAL, NEW YORK... 
92-01-C-00-LGA. LAGUARDIA, NEW YORK 
93-01-C-00-PLB. CLINTON COUNTY, 

PLATTSBURGH. 
94-01-C-00-SLK. ADIRONDACK, SARANAC LAKE . 
92-01-C-00-HPN. WESTCHESTER COUNTY 

WHITE PLAINS. 


SPRINGFIELD REGIONAL, 


INTER- 


INTER- 


NEWARK INTERNATIONAL, 


INTER- 





05/08/1992 
04/03/1992 
11/02/1993 
04/15/1992 


02/10/1993 


08/21/1992 © 


10/19/1993 
08/03/1994 
08/30/1993 
09/30/1992 


01/26/1994 
05/17/1993 
04/17/1994 
08/28/1992 
05/25/1993 


01/15/1993 
09/29/1993 


06/12/1992 


02/24/1992 
06/07/1993 
04/20/1994 
10/29/1993 


10/18/1992 
07/23/1992 
12/03/1993 
08/18/1993 
05/29/1992 
09/23/1994 
09/28/1992 
09/06/1994 
03/19/1993 
07/23/1992 


07/23/1992 
04/30/1993 


05/18/1994 
11/09/1992 


So GO 8S B60 


ww wow wo @ Ww wo wo © ow 








1,693,211 
390,595 
607,817 
119,153 

1,918,855 
122,500 
155,223 
461,000 

1,937,090 

84,607,850 


5,672,136 
4,198,000 
410,202 
3,010,900 
0 


1,056,190 
1,211,000 


1,900,000 


944,028,500 
36,500,000 
0 
34,263,607 


5,461,000 
84,600,600 
40,726,364 

1,872,264 

189,873,000 
18,033,985 
1,900,000 
1,344.167 
434,822 
109,980,000 


87,420,000 
227,830 


121,952 
27,683,000 





08/01/1992 
07/01/1992 
07/01/1992 
07/01/1992 
05/01/1993 
11/01/1992 
11/01/1992 
11/01/1994 
11/01/1993 
12/01/1992 


04/01/1994 
08/01/1993 
07/01/1994 
11/01/1992 
11/01/1992 


04/01/1993 
12/01/1993 


09/01/1992 


06/01/1992 
06/01/1992 
07/01/1994 
01/01/1994 


01/01/1993 
10/01/1992 
03/01/1994 
11/01/1993 
08/01/1992 
12/01/1994 
01/01/1993 
12/01/1994 
6/01/1993 

10/01/1992 


10/01/1992 
07/01/1993 


08/01/1994 
02/01/1993 





09/01/2006 
12/01/1993 
12/01/1995 
01/01/1998 
04/01/1995 
06/01/1994 
08/01/1996 
10/01/1998 
10/01/1996 
03/01/1996 


05/31/2002 
06/01/2005 
05/01/2000 
07/01/2002 
07/01/2002 


12/01/4999 
11/01/1999 


08/01/1997 


-02/01/2014 


09/01/2014 
09/01/2014 
05/01/1999 


03/01/1997 
08/01/1995 
04/01/2005 
11/01/1997 
03/01/2026 
12/31/2006 
01/01/1999 
01/01/2004 
06/01/1996 
08/01/1995 


08/01/1995 
01/01/1998 


01/01/2003 
06/01/2022 
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CUMULATIVE LIST OF PFC APPLICATIONS PREVIOUSLY APPROVED—Continued 





Level 


Total approved 
Date approved ee net PFC revenue 


. Estimated 
Earliest charge charge expira- 
tion date’ 


State, application number, airport/city effective date 





NORTH CAROLINA: 


94-01-C—-00-AVL. ASHEVILLE REGIONAL, ASHE- 
VILLE. 

93-01-C-00-ILM. NEW 
NATIONAL, WILMINGTON. 


HANOVER _ INTER- 


NORTH DAKOTA: 


92-01-C-00-GFK. GRAND 
NATIONAL, GRAND FORMS. 

93-01-C-00-MOT. MINOT 
MINOT. 


FORKS _ INTER- 


INTERNATIONAL, 


OHIO: 


92-01-C-00-CAK. AKRON-CANTON REGIONAL, 
AKRON. 

92-01-C-O00-CLE. CLEVELAND-HOPKINS INTER- 
NATIONAL, CLEVELAND. 

94-02-U-00-CLE. CLEVELAND-HOPKINS INTER- 
NATIONAL, CLEVELAND. 

92-01-1-00-CMH. PORT 
NATIONAL, COLUMBUS. 

93-02-I-00-CMH. PORT 
NATIONAL, COLUMBUS. 

93-03-U-00-CHH. PORT 
NATIONAL, COLUMBUS. 

94-02—C—-00—-DAY. JAMES M COX DAYTON INTER- 
NATIONAL, DAYTON. 

93-01-C—00-TOL. TOLEDO EXPRESS, TOLEDO ..... 

94-01-C—00-YNG. YOUNGSTOWN—WARREN RE- 
GIONAL, YOUNGSTOWN. 


COLUMBUS _ INTER- 


COLUMBUS _ INTER- 


COLUMBUS _ INTER- 


OKLAHOMA: 


92-01-—C—00-LAW. LAWTON MUNICIPAL, LAWTON 
92-01-I-00-TUL. TULSA INTERNATIONAL, TULSA . 
93—-02-U-—00-TUL. TULSA INTERNATIONAL, TULSA 


OREGON: 


93-01-C—00-EUG. MAHLON SWEET FIELD, EU- 
GENE. 

93-01-C-00-MFR. MEDFORD-JACKSON COUNTY, 
MEDFORD. 

93-01-C—00—OTH. 
NORTH BEND. 

92-01-C—00—-PDX. 


NORTH BEND MUNICIPAL, 
PORTLAND INTERNATIONAL, 
PORTLAND INTERNATIONAL, 
. ROBERTS FIELD, REDMOND .... 


PENNSYLVANIA: 


92-01-I-O00-ABE. ALLENTOWN-BETHLEHEM-EAS- 
TON, ALLENTOWN. 

92-01-C—-00-ADO. ALTOONA-BLAIR COUNTY, AL- 
TOONA. 

94-01-C-00—-DUJ. DU BOIS-JEFFERSON COUNTY, 
DU BOIS. 

92-01-C—-00-ERI. ERIE INTERNATIONAL, ERIE 

93-01-C-00-JST. JOHNSTOWN-CAMBRIA COUN- 
TY, JOHNSTOWN. 

92-01-I-O0—-PHL. PHILADELPHIA INTERNATIONAL, 
PHILADELPHIA. 

93—-02—U-—00—PHL. PHILADELPHIA 
NATIONAL, PHILADELPHIA. 

94-01-C-00—-RDG. READING REGIONAL/CARL A 
SPAATZ FIELD, READING. 

92-01-C—00-UNV. UNIVERSITY PARK, STATE 
COLLEGE. 

93-01-—C—00-AVP. WILKES-BARRE/SCRANTON 
INTERNATIONAL, WILKES-BARRE/SCRANTON. 


INTER- 


RHODE ISLAND: 


93-01-C-00-PVD. THEODORE F GREEN STATE, 
PROVIDENCE. 


SOUTH CAROLINA: 


93-01-C1-00-CAE. COLUMBIA METROPOLITAN, 
COLUMBIA. 





09/19/1994 
11/02/1993 


11/16/1992 
12/15/1993 


06/30/1992 
09/01/1992 
02/02/1994 
07/14/1992 
07/19/1993 
10/27/1993 
07/25/1994 
06/29/1993 
02/22/1994 


05/08/1992 
05/11/1992 
10/18/1993 
08/31/1993 
04/21/1993 
11/24/1993 
04/08/1992 
07/12/1994 
07/02/1993 
08/28/1992 
02/03/1993 
09/29/1994 


07/21/1992 
08/31/1993 


06/29/1992 
05/14/1993 
09/16/1994 
08/28/1992 
09/24/1993 


11/30/1993 


08/23/93 





own 8 8 8 8 8&©& & & 


w w (7%) w w ww w w w w w w w w w Www 





4,909,314 
1,505,000 


1,016,509 
1,569,483 


3,594,000 
34,000,000 
0 
7,341,707 
16,270,256 
0 


23,467,251 


2,750,896 
351,180 


482,135 
9,717,000 
0 
3,729,699 
1,066,142 
182,044 
17,961,850 
53,653,440 
1,191,552 
3,778,111 
198,000 
200,300 


1,997,885 
307,500 


76,169,000 
0 

600,750 
1,495,974 
2,369,566 


103,885,286 


32,969,942 





12/01/1994 
02/01/1994 


02/01/1993 
03/01/1994 


09/01/1992 
11/01/1992 
05/01/1994 
10/01/1992 
02/01/1994 
10/01/1992 
10/01/1994 
09/01/1993 
05/01/1994 


08/01/1992 
08/01/1992 
02/01/1994 
11/01/1993 
07/01/1993 
02/01/1994 
07/01/1992 
11/01/1994 
10/01/1993 
11/01/1992 
05/01/1993 
12/01/1994 


10/01/1992 
11/01/1993 


09/01/1992 
08/01/1993 
12/01/1994 
11/01/1992 
12/01/1993 


02/01/1994 


11/01/1993 





11/01/2000 
08/01/1997 


02/01/1997 
03/01/1999 


08/01/1996 
11/01/1995 
11/01/1995 
03/01/1994 
09/01/1996 
09/01/1996 
10/01/2001 
09/01/1996 
07/01/1996 


04/01/1996 
08/01/1995 
08/01/1995 
11/01/1998 
11/01/1995 
01/01/1998 
07/01/1994 
09/01/1999 
03/01/2000 
04/01/1995 
02/01/1996 
07/01/1997 


06/01/1997 
02/01/1998 


07/01/1995 
07/01/1995 
08/01/1998 
07/01/97 

06/01/1997 


08/01/2013 


09/01/20¢ 
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CUMULATIVE LIST-OF PFC APPLICATIONS PREVIOUSLY APPROVED—Continued 





Level 


Estimated 
Date approved of 


Total approved | Earliest charge charge expira- 


State, application-number, airport/city effective date 


PEC net PFC revenue 


tion date! 





93-01-C-00-49J. HILTON HEAD, HILTON HEAD IS- 
LAND. 


TENNESSEE: 


93-01-C-00-CHA. LOVELL FIELD, CHATTANOOGA 
93-01-C-00-TYS. MC GHEE TYSON, KNOXVILLE .. 
92-01-I-00-MEM. MEMPHIS INTERNATIONAL, 
MEMPHIS. 
93-02-C-00-MEM. MEMPHIS 
MEMPHIS. : 
92-01-C-00-BNA. NASHVILLE INTERNATIONAL, 
NASHVILLE. 


INTERNATIONAL, 


TEXAS: 


93-02~C-00-AUS. ROBERT MUELLER MUNICIPAL, 
AUSTIN. 
94-01-C-00-BPT. JEFFERSON COUNTY, BEAU- 
MONT/PORT ARTHUR. 
93-0i-C-00-CRP. CORPUS CHRISTI 
NATIONAL, CORPUS CHRISTI. 
94-01-C-00-DFW. DALLAS/FORT WORTH INTER- 
NATIONAL, DALLAS/FORT WORTH. 
92-01-C-00-ILE. KILLEEN MUNICIPAL, KILLEEN ... 
93-01-I-00-LRD. LAREDO INTERNATIONAL, LA- 
REDO. 
93-01-C-00-LBB. 
LUBBOCK. 
94-02-U-00-LBB. 
LUBBOCK. 
92-01-I-00-MAF. MIDLAND INTERNATIONAL, MID- 
LAND. . 
94-02-U-00—-MAF. 
MIDLAND. 
93-01-—C-00-SJT. MATHIS FIELD, SAN ANGELO .... 
93-01-G-00-TYR TYLER POUNDS FIELD, TYLER .. 
94-01-C-00-VCT. VICTORIA REGIONAL, VIC- 
TORIA. 


INTER- 


LUBBOCK INTERNATIONAL, 


LUBBOCK INTERNATIONAL, 


MIDLAND INTERNATIONAL, 


UTAH: 


94-01-C-00-SLC. SALT LAKE CITY 
NATIONAL, SALT LAKE CITY 


INTER- 


VIRGINIA: 


9§2-01-1-00-CHO. CHARLOTTESVILLE-ALBE- 
MARLE, CHARLOTTESVILLE. 

92-02-U-00-CHO. CHARLOTTESVILLE-ALBE- 
MARLE, CHARLOTTESVILLE. 

93-03-U-00-CHO. CHARLOTTESVILLE-ALBE- 
MARLE, CHARLOTTESVILLE. 

94-04-C-00-CHO. CHARLOTTESVILLE-ALBE- 
MARLE, CHARLOTTESVILLE. 

$4-01-C-00-RIC. RICHMOND 
(BYRD FIELD), RICHMOND. 

93-01-C-00-IAD. WASHINGTON DULLES INTER- 
NATIONAL, WASHINGTON, DC. 

93-01-C-60—-DCA WASHINGTON 
WASHINGTON, DC. 

94-02-U-00-DCA. 
WASHINGTON, CC. 


INTERNATIONAL 


NATIONAL, 


WASHINGTON NATIONAL 


WASHINGTON: 


93-01-C-00-BLI. BELLINGHAM INTERNATIONAL, 
BELLINGHAM. 

94-02-C-00-BL!. BELLINGHAM INTERNATIONAL, 
BELLINGHAM. 

93-01-C-00-PSC. TRI-CITIES, PASCO 

93-01—-C-00-CLM. WILLIAM R FAIRCHILD INTER- 
NATIONAL, PORT ANGELES. 

94-01-C-00-PUW. PULLMAN-MOSCOW RE- 
GIONAL, PULLMAN. 

92-01-C-00-SEA. SEATTLE-TACOMA 
NATIONAL, SEATTLE. 

93-02-C-O0-SEA. ‘SEATTLE-TACOMA 
NATIONAL, SEATTLE. 


INTER- 


INTER- 





11/19/4993 


04/26/1994 
10/06/1993 
05/28/1992 
01/14/1994 


10/09/1992 


06/04/1993 
06/03/1994 
12/29/1993 
02/17/1994 


10/20/1992 
07/23/1993 


07/09/1993 
02/15/1994 
10/16/1992 
04/14/1994 
02/24/1993 


12/20/1993 
08/25/1994 


10/01/1994 


06/11/1992 
12/21/1992 
10/20/1993 
10/12/1994 
02/04/1994 
10/18/1993 
08/16/1993 


04/06/1994 


04/29/1993 
10/05/1994 


08/03/1993 
05/24/1993 


03/22/1994 
08/13/1992 
10/25/1993 


3 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 








1,542,300 


7,177,253 
5,681,615 
26,000,000 
24,026,000 


143,358,000 


6,181,800 
563,126 
5,540,745 
115,000,000 


243,339 
11,983,000 


10/699,749 
0 
35,529,521 
0 

873,716 


819,733 
195,960 


65,177,790 


255,559 

0 

0 

117,914 
30,976,072 
199,752,390 
166,739,071 


0 


366,000 
732,000 


1,230,731 
52,000 


169,288 
28,847 488 


47,900,500 





02/01/1994 


07/01/1994 
01/01/1994 
08/01/1992 
04/01/1994 


01/01/1993 


11/01/1993 
09/01/1994 
03/01/1994 
07/01/1994 


01/01/1993 
10/01/93 


10/01/1993 


05/01/1994 


01/01/1993 
07/01/1994 
05/01/1993 


03/01/1994 
12/01/1994 


12/01/1994 


09/01/1992 
09/01/1992 
01/01/1994 
01/01/1995 
05/01/1994 
01/01/1994 
11/01/1993 


07/01/1994 


07/01/1993 
01/01/1995 


11/01/1993 
08/01/1993 


06/01/1994 
11/01/1992 


01/01/1994 





03/01/1999 


10/01/2002 
01/01/1997 
12/01/1994 
16/01/7999 


02/01/2004 


01/01/1995 
11/01/1996 
01/01/1998 
02/01/1996 


11/01/1994 
09/01/2013 


02/01/2000 
02/01/2000 
“01/01/2013 
10/01/2013 
11/01/1998 


07/01/1998 
10/01/1997 


05/01/1998 


11/01/1993 
11/01/1993 
11/01/4993 
10/01/1993 
08/01/2005 
11/01/2003 
11/01/2006 
11/01/2006 


01/01/1995 
01/01/1997 


17/01/1996 
08/01/1994 


01/01/1998 
01/01/1994 
01/01 ‘1996 
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CUMULATIVE LIST OF PFC APPLICATIONS PREVIOUSLY APPROVED—Continued 





State, application number, airportcity 


Date approved 


Level 
of 
PFC 


Total 
net PFC revenue 


approved 


Earliest charge 
effective date 





93-01-C-00-GEG. SPOKANE 
SPOKANE. 
93-01-I-O0-ALW. WALLA WALLA REGIONAL, 
WALLA WALLA. 
93-01-C—00-EAT. FIELD, 
WENATCHEE. 
92-01—-C—00-YKM. YAKIMA AIR TERMINAL, YAK- 
IMA. 
94-02-C—00-YKM. YAKIMA AIR TERMINAL, YAK- 
IMA. 
WEST VIRGINIA: 
93—-01-C-00-CRW. YEAGER, CHARLESTON 
93—-01-C-—00—CKB. BENEDUM, CLARKSBURG 
92-01-C-00-MGW. MORGANTOWN MUNI-WALTER 
L. BILL HART, MORGANTOWN. 
94-02-C-00-MGW. MORGANTOWN MUNI-WALTER 
L. BILL HART, MORGANTOWN. 
WISCONSIN: 
94-01-C—00-ATW. OUTAGAMIE COUNTY, APPLE- 
‘TON. 
92-01-C-00-GRB. AUSTIN STRAUBEL INTER- 
NATIONAL, GREEN BAY. 
94-—-01-C-00-LSE. LA CROSSE MUNICIPAL, LA 
CROSSE. 
93—-01-C—-O0-MSN. DANE COUNTY REGIONAL- 
TRUAX FIELD, MADISON. 
93—01-|-00-CWA. CENTRAL 
MOSINEE. 
93-01-C-—06-RHI. RHINELANDER-ONEIDA COUN- 
TY, RHINELANDER. 
WYOMING: 
93-01-C—00-CPR. NATRONA COUNTY 
NATIONAL, CASPER. 
93-01-C-00—-CYS. CHEYENNE, CHEYENNE 
93-01-!-00-GCC. GILLETTE-CAMPBELL COUNTY, 
Gillette. 
93-01-C-—00—-JAC. JACKSON HOLE, JACKSON 
GUAM: 
92-01-C—00-NGM. AGANA NAS, AGANA 
93—02—C—00-NGM. AGANA NAS, AGANA 
PUERTO RICO: 
92-01-C—00-BON. RAFAEL HERNANDEZ, AGUA- 
DILLA. 
92-01-C--00—-PSE. MERCEDITA, PONCE 
92-01-C-00-SJU. LUIS MUNOZ MARIN. INTER- 
NATIONAL, SAN JUAN. 
93-02-U-00—-SJU. LUIS MUNOZ MARIN INTER- 
NATIONAL, SAN JUAN. 
VIRGIN ISLANDS: 
92-01-I-O00-STT. CYRIL E. KING, CHARLOTTE 
AMALIE. 
92-01-I-00—STX. ALEXANDER HAMILTON, CHRIS- 
TIANSTED ST. CROIX. 


INTERNATIONAL, 


PANGBORN 


WISCONSIN, 


INTER- 





03/23/4993 
08/03/1993 
05/26/1993 
11/10/1992 
09/22/1994 
05/28/1993 
12/29/1993 
09/03/1992 
09/16/1994 


04/25/1994 
12/28/1992 
04/06/1994 
06/22/1993 
08/10/1993 - 


08/04/1993 


06/14/1983 


07/30/1993 
06/28/1993 


05/25/1993 


11/10/1992 
02/25/1994 


12/29/1992 


12/29/1992 
12/29/1992 


12/14/1993 


12/08/1992 
12/08/1992 


eo © 8 &© & & 


w Yeo 8 088 8 8H & 








15,272,000 
1,187,280 
280,500 
416,256 
14,745 
3,254,126 
105,256 
55,500 
222,500 


3,233,645 
8,140,000 

795,299 
6,746,000 
7,725,600 


167,201 


506,144 


742,261 
331,540 


1,081,183 


5,632,000 
258,408,107 


1,053,000 


866,000 
49,768,000 


0 


Q 
2,280,465 





06/01/1993 
11/01/1993 
08/01/1993 
02/01/1993 
04/01/1995 
08/01/1993 
04/01/1994 
12/01/1992 
12/01/1994 


07/01/1994 
03/01/1993 
08/01/1994 
09/01/1993 
11/01/1993 
11/01/1993 


09/01/1993 


11/01/1993 
09/01/1993 


08/01/1993 


02/01/1993 
05/01/1994 


03/01/1993 


03/01/1993 
03/01/1993 


03/01/1994 


03/01/1993 
03/01/1993 





12/01/1999 
11/01/2014 
10/01/1995 
04/01/1995 
06/01/1995 
04/01/1998 
04/01/1996 
01/01/1994 
12/01/1999 


09/01/2000 
03/01/2003 
08/01/1997 
03/01/1998 
11/01/2012 


04/01/1996 


10/01/1996 


08/07/2000 
09/01/1999 


02/01/1996 


06/01/1994 
06/01/2021 


01/01/1999 


01/01/1999 
02/01/1997 


02/01/1997 


02/01/1995 
05/01/1995 





‘The estimated charge expiration date is subject to change due to the rate of collection and actual allowable project costs. 


National Highway Traffic Safety 


SUMMARY: This notice amends the Model calibrating unit specifications to 
Specifications for Calibrating Units for —_ perform evaluations at 0.020, 0.040, 
Breath Alcohol Testers in order to align 0.080, and 0.160 BAC. It also sets the 
test levels with those in Medel acceptable Systematic Errer at not 
Specifications for Devices to Measure greater than +0.002 BAC at all BAC 
Breath Alcohol. Under the earlier levels tested, rather than the previous 
calibrating unit specifications, devices § +2%. Finally, it makes a number of 
were evaluated at 0.050, 0.100, and changes to automate and make more 
0.150 BAC. To achieve alignment with __ efficient the procedures used for the 
the amended breath tester prescribed gas chromatography (GC) 
specifications, this notice amends the testing, as compared with the manual 


Administration 
[Docket No. 94-068; Notice 1] 
Highway Safety Programs; Model 


Specifications for Calibrating Units for 
Breath Alcohol Testers 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Notice; Request for comments. 
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GC procedures previously used and 
described in the 1984 Model 
Specifications. Published with this 
notice is an amended Conforming 
Products List (CPL) of calibrating units 
that meet the amended Model 
Specifications for Calibrating Units. 
This notice also proposes and seeks 
comments concerning a new, alternate 
testing procedure for the evaluation of 
dry gaseous ethanol calibration devices, 
and other changes designed to simplify 
the Model Specifications and make 
them easiertoread. 

DATES: The amendments to the model 
specifications that change the BAC 
levels at which evaluations are 
performed, adjust the Systematic Error 
level, automate GC procedures, and the 
issuance of the CPL become effective on 
December 29, 1994. Comments on the 
alternate testing method, and the 
simplified text of the Model 
Specifications presented in this Notice 
must be received no later than January 
30, 1995. 

ADDRESSES: Comments regarding the 
alternate testing procedure and the 
simplified text of the Model 
Specifications should refer to the docket 
number and the number of this notice 
and be submitted (preferably in ten 
copies) to the NHTSA Docket Section, 
Rm. 5109, 400 Seventh St., SW, 
Washington, DC 20590 (Docket hours 
are from 9:30 a.m. to 4 p.m.). 

FOR FURTHER INFORMATION CONTACT: Dr. 
James F. Frank, Office of Alcohol and 
State Programs (OASP), NTS-21, 
National Highway Safety 
Administration, 400 Seventh Street, 
S.W., Washington, D.C. 20590. 
™elephone (202) 366-5593. 
SUPPLEMENTARY INFORMATION: On 
December 14, 1984, the National 
Highway Traffic Safety Administration 
(NHTSA) issued a notice to convert 
mandatory standards for evidential . 
breath testers (EBTs) and calibrating 
units for breath alcohol testers (CUs) to 
Model Specifications for such devices 
(49 FR 48855 and 49 FR 48865 
respectively). The Notices indicated that 
the Agency would continue to test EBTs 
and CUs and would release its findings - 
to provide States which choose not to 
conduct their own testing with adequate 
information upon which to base their 
purchasing decisions. 

Since publication of the Model 
Specifications in 1984, States have been 
moving toward a lowering of alcohol 
levels which indicate illegal alcohol 
impaired driving and enacting new laws 
targeting youthful offenders (i.e., ‘“‘zero 
tolerance” laws). In addition, the 
Department of Transportation (DOT) has 
been engaged in rulemaking to require 


alcohol testing of transportation workers 
in safety sensitive positions at low 
alcohol levels. For these reasons, on 
September 17, 1993 (58 FR 48705), 
NHTSA amended the Model 
Specifications for Devices to measure 
breath alcohol by lowering the BAC 
level at which devices are evaluated. 
Under the earlier specifications, 
evidential breath testers (EBTs) were 
evaluated at 0.000, 0.050, 0.101, and 
0.151 BAC. The September 1994 notice 
amended the Specifications for EBTs to 
require testing at-0.000, 0.020, 0.040, 
0.080, 0.160 BAC. The Model 
Specifications for calibrating units 
similarly called for evaluations at 0.050, 
0.100, and 0.150 BAC. Today’s notice 
amends the Model Specifications to 
perform evaluations of these devices 
also at 0.020, 0.040, 0.080, and 0.160 
BAC. It also changes the acceptable 
Systematic Error to not be greater than 
+0.002 BAC at each alcohol 
concentration (rather than +2%), and 
makes a number of changes to 
implement automated procedures for 
the use of gas chromatography to assess 
the precision and accuracy of calibrating 
units, rather than the manual 
procedures previously used and 
described in the 1984 Model 
Specifications. 

In addition, today’s notice proposes to 
simplify the Model Specifications, such 
as by omitting descriptive details 
regarding laboratory procedures, thereby 
making the Model Specifications shorter 
and easier to read. However, the 
proposed changes do not represent 
substantive alterations in the procedures 
followed or in the criteria used to 
determine whether devices meet these 
Model Specifications. Today’s notice 
also proposes to include in the Model 
Specifications an alternate procedure for 
evaluating dry gaseous ethanol 
calibrating devices. This procedure 
substitutes National Institute of 
Standards and Technology Reference 
Gas Mixtures (NISTRGMs) in place of 
wet reference samples previously used. 
The proposed revised Model 
Specifications, incorporating both the 
alternate procedures and the 
simplifications, are contained in 
Appendix A to this notice. Comments 
are sought regarding the agency’s 
proposal. 

The model specifications are not 
intended to replace the current 
qualification programs required in 
certain States for this equipment or to 
directly regulate the manufacturers of 
CUs. Organizations and agencies may 
adopt these model specifications and 
rely on NHTSA’s test results, or may 
conduct their own tests according to 
their own procedures and 


specifications. They may wish to make 
use of this pr6gram in addition to 
setting their own requirements. While 
the agency is not imposing its findings 
on State and local governments, NHTSA 
encourages each State to consider 
adopting the NHTSA model 
specifications as their own. It should be 
neted that transportation employers 
covered by 49 CFR Part 40, Procedures 
for Transportation Workplace Drug and 
Alcohol Testing Programs, are required 
to use only CUs that meet the criteria 
established by that regulation. 


Procedures 


Testing of CUs submitted by 
manufacturers to these Model 
Specifications will continue to be 
conducted by the DOT Volpe National 
Transportation Systems Center 
(VNTSC). Procedures for submitting 
devices for evaluation have not 
changed. Tests will continue to be 
conducted semi-annually or as 
necessary. Manufacturers wishing to 
submit CUs for testing must apply to 
NHTSA for a test date (Office of Alcohol 
and State Programs, NTS—21, NHTSA, 
400 Seventh Street, S.W., Washington, 
D.C. 20590). Normally, at least 30 days 
will be required from the date of 
notification until the test can be 
scheduled. One week prior to the 
scheduled initiation of the test program, 
the manufacturer will deliver at least 
one unit of the device to be tested to: 
VNTSC, DTS—75, Kendall Square, 
Cambridge, MA 02142. The 
manufacturer shall be responsible for 
ensuring that the unit is operating 
properly and is in proper calibration. If 
the manufacturer wishes to submit a 
duplicate, backup unit, it may do so. In 
addition to the Operator’s Manual and 
the Maintenance Manual normally 
supplied with the purchase of this 
equipment, the manufacturer shall 
deliver to VNTSC specifications and 
drawings which fully describe its units. 
Proprietary information will be 
respected. (See 49 CFR Part 512, 
regarding the procedures by which 
NHTSA will consider claims of 
confidentiality.) 

The manufacturer will have the right 
to check the CU between arrival in 
Cambridge and the start of the test, and 
to ensure that the CU is in proper 
working condition but will have no 
access to it during the tests. Any 
malfunction of the CU which results in 
failure to complete any of the tests 
satisfactorily will result in a finding that 
it does not conform to the Model 
Specifications. If a unit fails to conform, 
it may be resubmitted for testing. 

On the basis of these results, NHTSA 
will publish a Conforming Products List 
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(CPL) identifying the CUs that conform 
to the Model Specifications. 

Retesting of units will be conducted 
when necessary. NHTSA intends to 
modify and improve these Model 
Specifications as new data and 
improved test procedures become 
available. (The test procedures may be 
altered in specific instances, if 
necessary, to meet unique design 
features of a CU). If these Model 
Specifications are modified, notification 
will be provided in the Federal 
Register. If NHTSA determines that re- 
testing to the modified specifications is 
necessary, a manufacturer whose 
equipment is listed on the CPL will be 
notified to resubmit the equipment for 
testing to the modified specification 


only. 

NHTSA shall certify that the CPL 
does, in fact, reflect CUs which meet the 
performance criteria set forth in the 
model specifications. 

If at any time a manufacturer changes 
the design of a CU currently on the CPL, 
the manufacturer shall submit the 
proposed changes to the Office of 
Alcohol and State Programs (OASP) for 
review. Based on this review, NHTSA 
will decide whether the change will 
require retesting of the unit. Normally, 
such retesting will be accomplished at 
the next testing period. Guidance to 
manufacturers on considerations 
governing this decision are available 
from NHTSA’s OASP upon request. 

OASP will be the peint of contact for 
information about acceptance testing 
and field performance of equipment - 
already on the list. Wherit is available, 
NHTSA requests that users of CUs 
provide both acceptance and field 
performance data to OASP, Information 
from users will be used to: (1) help 
NHTSA determine whether units 
continue to perform according to the 
NHTSA Model Specifications and (2) 
ensure that field use does not indicate 
excessive breakdown or maintenance 
problems. 

If information gathered indicates that 
an instrument on the CPL is not 
performing in accordance with the 
Model Specifications, NHTSA will 
direct VNTSC to conduct a special 
investigation. This study may include 
visits to users and additional tests of the 
unit obtained from the open market. If 
the investigation indicates that the units 
actually sold on the market are not 
meeting the Model Specifications, then 
the manufacturer will be notified that 
the unit may be dropped from the list. 
In this event the manufacturer shall 
have 30 days from the date of 
notification to reply. 

Based on the NTSC investigation 
and any data provided by the 


manufacturer, NHTSA will decide 
whether the unit should remain on the 
list. Upon resubmission, the 
manufacturer must submit a statement 
describing what has been done to 
overcome the prablems which led to the 
dropping of the unit in question from 
the list. 


Conforming Products List 


The Conforming Products List (CPL) 
which appears as Appendix B to this 
notice lists the calibrating units that 
have been retested to date at the lower 
BACs and found to conform to the 
amended model specifications herein. 
The CPL also lists devices that have not 
yet been tested at the new (and lower) 
BAC levels (at 0.020, 0.040, 0.080, and 
0.160), but which were listed on our last 
CPL for calibrating units (58 FR 26030) 
on the basis that they were tested and 
found to conform to the previous Model 
Specifications (at 0.050, 0.100, and 0. 
150). These devices have been identified 
with an asterisk. 

The fact that a unit does not appear 
on the list, or is not yet listed as having 
met the new Model Specifications, does 
not necessarily indicate that it failed to 
meet the Specifications. The unit may 
not have been included because it has 
not yet been tested. As additional 
testing is‘completed, any additional 
devices that meet the Model 
Specifications, as amended, will be 
included in our next publication of the 
CPL for calibrating units. 

This publication of the CPL includes 
a number of changes that should be 
noted. (1) The Breath Alcohol Simulator 
BAS311 manufactured by Century 
Systems, Inc., Arkansas City, KS has 
been removed from the list. The 
company has been out of business since 
the late 1970s and the devices have not 
been sold since then. No devices are 
known to be in use today. (2) National 
Draeger, Inc., Pittsburgh, PA now 
manufactures the Mark I-A simulator 
previously made by Smith & Wesson 
Electronic Co., Springfield, MA. NHTSA 
will now list National Draeger as the 
manufacturer of the Mark HA. NHTSA 
will also continue to list the Smith & 
Wesson Mark IIA, as units are still in 
use in the field. 

It should also be noted that Scott 
Specialty Gases/Scott Medical Products, 
Inc., Phumsteadville, PA has submitted 
for testing Model EBS™ Gaseous 
Ethanol Breath Standard, a dry gas 
standard. This device has been tested 
against the proposed Model 
Specifications, using the alternate 
testing procedure proposed in this 
publication. It has been found to meet 
the proposed Specifications. If the 


alternate procedure is incorporated into 


the Model Specifications, as proposed, 
this device will be added to the CPL. In 
addition, A.G. Specialty Gas (also 
known as Acetylene Gas Company), St. 
Louis, MO has submitted for testing 
their Ethanol Breath Alcohol Standard. 
This dry gas device has also been tested 
against the proposed Model 
Specifications, using the alternate 
testing procedures described in this 
publication. It has also been found to 
meet the proposed specifications. If the 
alternate procedure is incorporated into 
the Model Specifications, as proposed, 
this dry gas device will also be added 
to the CPL. 


Comments 


Interested persons are invited to 
comment on the proposed alternate 
testing procedure described in this 
notice, as well as the simplified and 
streamlined text of the proposed Model 
Specifications. It is requested, but not 
required that 10 copies be submitted. 
Comments must not exceed 15 pages in 
length (49 CFR 553.221). Necessary 
attachments may be appended to those 
submissions without regard to the 15 
page limit. This limitation is intended to 
encourage commentors to detail their 
primary arguments in a concise fashion. 

All comments received before the 
close of business on the comment 
closing date indicated above will be 
considered, and will be available for 
examination in the docket at the above 
address, both before and after that date. 
To the extent possible, comments filed 
after the clasing date will also be 
considered. However, the amendments 
to the Model Specifications may be 
published at any time after that date, 
and any comments received after the 
closing date and too late for 
consideration with regard to the action 
will be treated as suggestions for future 
revisions to the specifications. NHTSA 
will continue to file relevant material in 
the docket after the closing date as it 
becomes available. It is recommended 
that interested persons continue to 
examine the docket for new material. 

Those persons who desire te be 
notified upon receipt of their comments 
in the docket should enclose a self- 
addressed stamped postcard in the 
envelope with their comments. Upon 
receiving the comments, the docket 
supervisor will return the postcard by 
mail. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612 and it has been determined that 
it has no federalism implication that 
warrants the preparation of a federalism 
assessment. 





, 
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In consideration of the foregoing, 
NHTSA amends the Model 
Specifications for Calibrating Units, as 
last published in the Federal Register 
on December 14, 1984 (49 FR 48865), as 
set forth below. NHTSA proposes to 
further amend these Model 
Specifications, as set forth in Appendix 
A. 


Model Specifications for Calibrating 
Units for Breath Alcohol Testers 


1. Sections 4.2, 4.4 and 4.5.1 are 
amended by replacing the phrase ‘‘2 
percent” each time it appears after the 
words “plus or minus” with the phrase 
“0.002 BAC”. 

2. Section 5.1.3.1 is amended by 
replacing the last sentence with: 
“Otherwise, test the calibrating units at 
concentrations of 0.02, 0.04, 0.08, and 
0.16 BAC.” 

3. Section 5.1.3.4 is revised to read as 
follows: 

5.1.3.4 Fit the above sealed reference 
solution bottle with the transfer line 
which connects the headspace vapors of 
the reference solutions to the GC 
sampling valve. Fit another hose which 
allows an airpump to bubble air at a 
controlled rate to the bottom of the 
reference solution (see Figure 1). 
Immerse the bottles to the level of the 
rubber septa in a circulating water bath 
maintained at an appropriate 
temperature between 25° and 35°C., 
constant to within 0.1° C. 

4. Section 5.1.3.6 and 5.1.3.7 are 
deleted and the section numbers 
reserved. 

“5. Sections 5.1.3.8 and 5.1.3.9 are 
revised to read as follows: 

5.1.3.8 By control of the air pump, 
flush the headspace vapors of the 
reference solution through the GC 
sampling system at a rate just sufficient 
to completely flush the sampling system 
in 10 seconds. Inject the sample onto 
the GC column. After injection of the 
vapor, obtain the ethanol chromatogram 
and measure the area of the ethanol 
peak. 

5.1.3.9 Repeat 5.1.3.8 four more 
times so as to obtain a total of 5 ethanol 
chromatograms and peak areas from the 
first reference sample. 

6. Section 5.1.3.10 is amended by 
deleting the words ‘“‘as shown in Figure 
1” and by replacing the last two 
sentences with the following two 
sentences, “If the recommended flow 
rate from the calibration unit exceeds 
200 ml/min., a sample splitting device 
may be used to reduce the flow rate into 
the gas-sampling system. Obtain 10 
ethanol chromatograms and measure 
each ethanol peak area.” 

7. Sections 5.1.3.11 and 5.1.3.18 are 
revised to read as follows: 


5.1.3.11 Using the second reference 
sample, repeat 5.1.3.8 five times to 
obtain 5 ethanol chromatograms and 
peak areas from the second reference 
sample. 

5.1.3.18 Repeat 5.1.3.8 to 5.1.3.17 at 
other concentrations if necessary to 
satisfy 5.1.3.1. 

8. Section 5.3 is revised by replacing 
the heading “‘AC-Line voltage test.” 
with the heading “Input Power Tests.”’; 
by renumbering Sections 5.3.1, 5.3.2, 
5.3.3 and 5.3.4 as 5.3.1.1, 5.3.1.2, 5.3.1.3 
and 5.3.1.4; by inserting the heading 
“AC Input Power.” in 5.3.1 and by 
adding a new 5.3.2 to read as follows: 

5.3.2 DC Input Power 

5.3.2.1 Apply DC power to the unit 
under test through a DC power supply 
having an output adjustable from 0 to 20 
volts and a current rating as required by 
the instrument under test. 

5.3.2.2 Monitor the DC power 
supply output voltage on a DC voltmeter 
having an accuracy of +2% in the range 
11-15 volts. 

5.3.2.3 Adjust the voltage at the 
breath tester calibrating unit to 11 volts. 
After at least one-half hour, check the 
voltage and readjust to 11 volts if 
necessary. Then immediately repeat the 
precision and accuracy test (5.1 as 
amended), at a concentration between 
0.02 and 0.16 BAC to obtain the relative 
standard deviation and the systematic 
error. : 


5.3.2.4 Increase the voltage to 15 
volts. After at least one-half hour, 
readjust the voltage if necessary and 
again repeat the precision and accuracy 
test (5.1, as amended) at a concentration 
between 0.02 and 0.16 BAC to obtain 
the relative standard deviation and the 
systematic error. 


Authority: 23 U.S.C. 402; delegations of 
authority at 49 CFR 1.50 and 501. 

Issued on: December 23, 1994. 
Michael B. Brownlee, 


Associate Administrator for Traffic Safety 
Programs. 


Appendix A—Model Specifications for 
Calibrating Units for Breath Alcohol 
Testers 


1. Purpose and Scope 


These specifications establish 
performance criteria and methods for 
testing of calibrating units which 
provide known concentrations of 
ethanol vapor for the calibration or 
calibration checks of breath alcohol 
testers. The results of this testing are 
intended for use in the conformance 
testing for the maintenance of a 
Conforming Products List for calibrating 
units. 


2. Definitions. 


2.2 Conformance testing. Testing to 
check the conformance of a product 
with these model specifications in 
advance of and independent of any 
specific procurement action. 

2.3 Concentration units. Blood 
alcohol concentration: grams alcohol 
per 100 milliliters blood or grams 
alcohol per 210 liters of breath in 
accordance with the Uniform Vehicle 
Code, Section 11-903(a)(5). ! BrAC is 
often used to indicate that the 
measurement is a breath measurement. 
In these Model Specifications, 
concentration units of test samples are 
referred to as BAC units and are grams 
alcohol per 210 liters of air. See section 
3.1. 

2.4 Relative Standard Deviation 
(RSD). The ratio of the standard 
deviation (SD) of a series of 
measurements to the mean of the series 
expressed as a percentage: RSD=(SD/ 
Mean)x100 percent 

2.4 Standard Deviation (SD). A 
common indication of precision in the 
measurement of the concentration of a 
succession of N vapor samples. 

Standard deviation= 
{Sum (Xj — Xm)#(N-1)}'2 
where Xj=a single measurement result; 
Xm=the average of the measurements; 
N=the number of measurements made 

in the test. 

2.5 Systematic Error. An indication 
of the accuracy of the measurement of 
the concentration of a succession of 
vapor samples. 

Systematic error=((X,, — test BAC)/test 
BAC}100 percent 

2.6 Least Squares Fit Calibration 
Curve. A line’fitted to a number of 
measurement pairs, one the dependent 
value (in section 3.1 stated BAC, Y) and 
the other the independent value (peak 
height, X), ever a measurement range. 

The fitted line is of the form 
Y=a+bX, 
where 

intercept, a=Yp—bXm 
and 

slope, b=(SumXjY;—nXmYm) / 
(SumX;? —nX,,2) 


3.0 Tests and Requirements 


If the BAC of the CU is fixed, perform 
the tests at the fixed BAC; otherwise, 
prepare the CU for testing at 0.08 BAC 
except as otherwise required in Test 1. 
Each of the tests require 10 
measurements to three decimal places 
using the test procedure specified in 3.1. 


' Available from National Committee on Uniform 
Traffic Laws and Ordinances, 405 Church Street, 
Evanston, IL 60201. 
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_ The CU will be operated according to 
the manufacturer’s instructions. Unless 
otherwise specified, the tests will be 
performed in the absence of drafts and 
at prevailing normal laboratory 
temperature, humidity, and barometric 


pressure. Performance requirements are: 


— 0.002 BACSSE<+0.002 BAC; 
RSDS2% 


Test 1. Precision and Accuracy. Test 
at each specified BAC. 

Test 1.1: 0.020 BAC 

Test 1.2. 0.040 BAC 

Test 1.3: 0.080 BAC 

Test 1.4: 0.160 BAC 

Test 2. Ambient Temperature. Use a 
temperature chamber controllable to 
+20C. Soak the CU at the specified 
temperature for 1 hour, being careful to 
prevent drafts on the device, then test at 
that temperature. 

Test 2.1: 10°C 

Test 2.2: 30°C 

Test 3. Input Power. If the CU is 
powered by nominal voltages of 120 
volts AC or 12 volts DC, condition the 
device for one half hour at the 
appropriate input voltage specified 
below, then test at that voltage. Monitor 
the input power with a voltmeter 
accurate to +2% full scale in the range 
used and readjust the voltage, if 
necessary. 

Test 3.1: 108 Volts/AC 

Test 3.2: 123 Volts/AC 

Test 3.3: 11 Volts/DC 

Test 3.4: 15 Volts/DC 

Test 4. Electrical Safety Inspection. 
Examine the CU for protection of the 
‘operator from electrical shock. Examine 
for proper use of input power fuses, and 
verify that there are no exposed male 
connectors at high potential. Determine 
that overheating does not occur during 
operation and that undue fire hazards 
do not exist. 


2 RN Harger, BB Raney, EG Bridwell, MF Kitchel, 
J. Biol. Chem. 183, 197-213 (1950). Additional data 


3.1 Test Procedure 


Equipment and Supplies: Gas 
Chromatograph capable of complete 
resolution of ethanol in test samples, 
with heated gas sampling valve. Water 
bath thermostated at 34°C +0.1°C. Glass 
Reference Sample Bottles (100 ml 
capacity or greater) with Stopper and 
Inlet and Outlet Air Hoses (see Figure 
1). Hoses should be about 1/8” OD 
Teflon tubing. Reference Ethanol 
Solutions prepared using class A 
glassware and American Chemical 
Society reagent grade ethanol or USP 
grade ethanol. The purity of the ethanol 
used shall be compared with the 
National Institute of Standards and 
Technology (NIST) Standard Reference 
Material for ethanol. Use the value of 
Harger, et al., for the partition ratio for 
concentration of ethanol in head space 
to concentration in solution at 34°C, Ka/ 
w=0.000393 2 to prepare two solutions 
which, when thermostated at 34°C, 
produce head space ethanol vapor 
concentrations that bracket the test BAC 
by no more than +20%. Small Air Pump 
for bubbling air through reference 
solutions (see Figure 1). ~ 

Step 1. Prepare the Gas 
Chromatograph for measurement of 
vapor samples. Adjust instrument 
temperatures, gas flows, detector, and 
recording device for optimum response 
for ethanol. Prepare the CU for use 
according to manufacturer’s 
instructions. 

Step 2. Fill two reference solution 
bottles to % full with above reference 
solutions. Insert stopper assemblies and 
place bottles in the water bath with 
water level up to the stopper. Connect 
air pump to inlet air hose of reference 
solution bottle. Connect outlet hose to 
gas chromatograph sampling valve inlet 
fitting. Allow 1 hour for temperature 
equilibrium to be achieved. 


from Harger in a private communication (see 49 FR 


48869). 


Step 3. Turn on air pump which has 
been pre-set to pump air through the 
reference solution bottle-gas 
chromatograph sampling assembly at a 
rate just sufficient to thoroughly flush 
the system in 10 seconds. After flushing 
is complete, allow the sample to relax 
to atmospheric pressure, then inject the 
reference sample onto the gas 
chromatograph column. In this way, 
obtain 5 chromatogram of one of the 
reference solution head space ethanol 
vapors. 


Step 4. Thoroughly flush the sample 
loop with vapors from the CU device, 
while avoiding over-pressurizing of the 
sampling system. To prevent 
condensation of alcohol, warm the 
transfer line if necessary. Allow the 
sample to relax to atmospheric pressure, 
then inject the sample onto the column. 
In this way, obtain 10 ethanol 
chromatogram using the CU device. 


Step 5. Repeat step 3 using the second 
reference solution. 


Step 6. Calculations. Peak height to 
BAC conversion factor. For each ethanol 
peak obtained in step 2 and step 5, 
calculate a conversion factor for ethanol 
concentration by dividing the 
equivalent BAC of the vapor sample by 
the peak height obtained for that 
sample. From the ten samples, obtain 


‘the mean and the RSD of the conversion 


factors. If the RSD obtained fails to meet 
the criteria for RSD in 3.0, perform 
necessary troubleshooting and repeat 
the procedure from Step 1. Use the 
mean of the conversion factors to 
calculate the BAC for each of the 10 
ethanol peaks obtained in step 4. 
Calculate the mean, the RSD, and the 
systematic error of the experimental 
BACs. 
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The following alternate method for the 
evaluation of dry gaseous ethanol 
calibration were mca 

Additional required material: For the 
proposed alternate method for 
evaluation of dry gaseous ethanol 
calibration devices, the following will 
be required: Four cylinders of National 
Institute of Standards and Technolagy 
ethanol-in-inert gas Technical Reference 
Gas Mixtures (NISTRGMs) which span 
the BAC range 0.01 to 0.16. 

Alternate Procedure for evaluation of 
dry gaseous ethanol calibration devices. 
If it is evident that the gas 
chromatograph column being used 
according to the model specifications 
described above is causing an excessive 
systematic error in comparing samples 
from dry gaseous ethanol calibrating 
devices with the moist head space vapor 
samples from the thermostated reference 
solutions, the following alternate 
procedure may be used. This procedure 
substitutes National Institute for 
Standards and Technology Reference 
Gas Mixtures (NISTRGM) in place of the 
moist reference samples. 

Step A1. Connect one of the 
NISTRGM cylinders to the inlet of the 
gas chromatograph sampling valve and 
pass reference gas through the sampling 
system at a rate just sufficient to 
thoroughly flush the system in about 10 
seconds. Allow the sample to relax to 
atmospheric pressure, then inject the 
sample onto the column. In this way, 

‘ obtain 5 chromatogram of the reference 
as. 

‘ Step A2. Repeat Step A1 for each of 

the four NISTRGM reference gas 

mixtures. 

Step A3. Calculate the RSD of the 
concentration divided by peak height 
data obtained in Step A1 and Step A2. 
If the calculated RSD meets the criteria 
of 3.0, calculate the slope and intercept 
of the least squares fit calibration line 


for conversion of peak height to BAC. 
Using the average peak height of each 
NISTRGM and the slope and intercept 
data, calculate the concentration of each 
NISTRGM. ff the resulting 
concentrations are within the stated 
accuracy of the NISTRGM, proceed to 
Step A4. 

Step A4. Connect the calibrating 
device to the inlet of the gas 
chromatograph sampling system and 
allow the calibrating device gas to flow 
ata rate just sufficient to thoroughly 
flush the sampling system in about 10 
seconds. Allow the sample to relax to 
atmospheric pressure, then inject the 
sample onto the column. In this way, 
obtain 10 chromatogram of the 
calibrating device gas. 

Step A5. Calculations. Using the peak 
height data obtained in Step A4 and 
intercept and slope data obtained in 
Step A3, calculate the BAC for each of 
the 10 peak heights. Calculate the mean, 
RSD, and systematic error of the 
calculated BACs. 


Appendix B—Conforming Products List 
of Calibrating Units for Breath Alcohol 
Testers [Manufacturer and Calibrating 
Unit]. 
1. CMI, Inc., Owensboro, KY: 

e Toxitest II 


2. Federal Signal Corporation, CMI, Inc., 


Minturn, CO: 
e Toxitest Model ABS120* 
3. Guth Laboratories, Inc., Harrisburg, 
PA: 
¢ Model 34C Simulator? 
e Model 3412 
e Medel 10—4 
¢ Model 1214 
4. Intoximeters, Inc., St. Louis, MO: 


3Several variations of the Model 34C Simulator 
have also been submitted to NHTSA for evaluation 
and meet these Model Specifications. They are: 
Model 34C'Cal DO}; Model 34C-FM; and 34C~ 
NPAS. 


e Alco Breath Alcohol Standard* 
5. Luckey Laboratories, Inc., San 
Bernardino, CA: 
* Simulator* 
6. National Draeger, Inc., Pittsburgh, 
PA: 
@ Mark II-A 
7. PLD of Florida, Inc., Rockledge, FL: 
* BA 500 
8. Protection Devices, Inc./U.S. Alcohol 
Testing, Inc., Rancho Cucamonga, 
CA: 
e LS34 Model 6100* 
9. Repco Marketing, Inc., Raleigh, NC: 
e AS~1 : 
10. Smith & Wesson Electronic Go., 
Springfield, MA: 
e Mark I-A Simulator* 
11. Systems Innovation, Inc., 
Hallsteaed, PA: 
® Trnue-Test MD 901* 
12. U.S. Alcohol Testing, Rancho 
Cucamonga, CA: 
e Alco-Simulator 2000* 
e Alco-Simulator 61000 
*Instruments marked with an asterisk (*) 
meet the model Specifications in 49 FR 
48864 (December 14, 1984), i.e., instruments 
tested at 0.050, 0.100, and 0.150). 
Instruments not marked with an asterisk 
meet the amended model specifications 
detailed in this notice. 


{FR Doc. 94—32091 Filed 12-23-94; 12:34 
pm] 
BILLING CODE 4910-59-P 








DEPARTMENT OF THE TREASURY 
{Treasury Order Number 101-18] 


Designation of Financial Institutions as 
Depositaries of Public Money for 
United States Mint Coin Consignment 
Programs, delegation of authority 


Dated: December 21, 1994. 
By virtue of the authority vested in 
the Secretary of the Treasury, including 
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the authority vested by 31 U.S.C. 301 
and 321 (b), and by 12 U.S.C. 90, 265, 
266, 391, 1452 (d), 1464 (k), 1767, 2013 
and 2122 (12), it is ordered that: 

1. The Director, United States Mint, 
under the supervision and guidance of 
the Treasurer of the United States, is 
authorized and directed to take all 
necessary and proper measures, 
including direction of other officials of 
the Department and utilization of the 
services of other Government agencies, 
to establish depositary accounts with 
financial institutions and to designate 
financial agents, only as are necessary to 
support United States Mint coin 
consi ent programs; and 

2. The Director, United States Mint, is 
authorized to designate, in writing, 
representatives to sign consignment 
agreements with depositary financial 
institutions on behalf of that official. 

3. Cancellations. 

a. Treasury Directive 19-05, 
“Designation of Financial Institutions as 
Depositaries of Public Money for United 
States Coin Consignment Programs,” 
dated July 8, 1992, is superseded. 

b. Treasury Order 101-18, 
“Delegation of Authority to the 
Treasurer of the United States to 
Designate Financial Institutions as 
Depositaries of Public Money for United 
States Mint Coin Consignment 
Programs,” dated August 5, 1987, is 
superseded. 

Lloyd Bentsen, 

Secretary of the Treasury. 

[FR Doc. 94—32081 Filed 12—28—94; 8:45 am] 
BILLING CODE 4810-25-P 





Office of Thrift Supervision 
[94-264] 


Supervisory Appeals Process: 
Guidelines 


AGENCY: Office of Thrift Supervision, 
Treasury. 

ACTION: Notice of proposed guidelines; 
request for comments. 





SUMMARY: The Office of Thrift 
Supervision (OTS) solicits comments on 
proposed guidelines for the 
establishment of an independent intra- 
agency appellate process to review 
material supervisory determinations as 
required by the Riegle Community 
Development and Regulatory 
Improvement Act of 1994. The OTS 
currently provides a supervisory review 
process, which is described in 
Regulatory Bulletin (RB) 4a (September 
23, 1993). The OTS proposes to modify 
RB 4a to conform with the requirements 
imposed by the new statute. This Notice 
sets out the revised guidelines. RB 4a 


will remain in effect until the new 
guidelines are issued in final form. 
DATES: Comments must be received on 
or before February 27, 1995. 
ADDRESSES: Comments should be 
directed to Director, Information 
Services Division, Office of Thrift 
Supervision, 1700 G Street, NW., 
Washington, DC 20552, Attention 
Docket No. 94—264. These submissions 
may be hand delivered to 1700 G Street, 
NW.., from 9:00 A.M. to 5:00 P.M. on 
business days; they may be sent by 
facsimile transmission to FAX number 
(202) 906-7755. Submissions must be 
received by 5:00 P.M. on the day they 
are due in order to be considered by the 
OTS. Comments will be available for 
inspection from 1:00 P.M. until 4:00 
P.M. on business days. Visitors will be 
escorted to and from the Public 
Reference Room at established intervals. 
FOR FURTHER INFORMATION CONTACT: 
Alvin W. Smuzynski, Assistant Director 
of Supervision (202) 906-5669; or 
Valerie J. Lithotomos, Counsel (Banking 
and Finance), Chief Counsel’s Office; 
Office of Thrift Supervision, 1700 G 
Street, NW., Washington, DC 20552. 


SUPPLEMENTARY INFORMATION: 
I. Introduction 


Section 309 of the Riegle Community 
Development and Regulatory 
Improvement Act of 1994, Pub. L. No. 
103-325, 108 Stat. 2160, 2218-20 
(September 23, 1994) (to be codified at 
12 U.S.C. 4809) (the CDRI Act), requires 
the Federal banking agencies, including 
the OTS, to establish an “independent 
intra-agency appellate process” for the 
review of “material supervisory 
determinations” at insured institutions. 
The statute requires the appeals process 
to be in place within 180 days of its 
enactment. Within 90 days of 
enactment, the agencies are to provide 
public notice aan opportunity for 
comment on proposed guidelines for the 
establishment of the process. 

Decisions made during the 
supervisory process by the OTS’s 
examination and supervisory staff are 
often those that affect savings 
associations most directly and most 
immediately. From time to time, savings 
associations may disagree with 
supervisory decisions or with the 
findings or conclusions upon which 
those decisions are based. It is the intent 
of this proposal to provide a 
comprehensive and fair process for the 
review of examination and supervisory 
findings and decisions. The OTS 
encourages the resolution of supervisory 
disputes through informal 
communications between savings 


associations and OTS regional 


examination and supervisory staff. 
When disputes cannot be resolved 
successfully at the regional level, 
savings associations may use the 
supervisory appeals process that would 
be established by the proposed 
guidelines to seek independent review 
by the Director of Supervision in 
Washington. 

The OTS currently provides a 
supervisory review process that 
achieves these policy objectives and is 
consistent in many respects with section 
309 of the CDRI Act. That review 
process is described in Regulatory 
Bulletin (RB) 4a, which was issued on 
September 23, 1993. The OTS proposes 
to modify RB 4a to conform with the 
specific requirements imposed by 
section 309. This Notice sets out the 
revised guidelines with modifications 
from RB 4a that are described more 
particularly below. RB 4a will remain in 
effect until the new guidelines are 
issued in final form. 


II. Description of the Proposed 
Supervisory Appeals Process 


Independence 


Section 309 of the CDRI Act sets forth 
certain standards that the agencies’ 
supervisory appeals process must 
satisfy. First, the process must be 
“independent.” The statute defines 
independence to mean that the review 
provided must be conducted “‘by an 
agency official who does not directly or 
indirectly report to the agency official 
who made the material supervisory 
determination under review.” 

The process established by RB 4a 
encourages dispute resolution at the 
regional level by setting general 
guidelines for savings associations to 
use in raising supervisory problems 
with regional staff. RB 4a does not 
strictly require regional review as a 
precondition to review in Washington. 
The RB does, however, require an 
instituticn that has not attempted to 
resolve an issue at the regional level to 
provide a “detailed statement”’ of its 
reasons for bypassing regional review 

The OTS continues to believe that 
open discussion between examination 
and supervisory staff at the regional 
level is often the most productive and 
direct route to addressing an 
institution’s concerns. For this reason, 
the revised guidelines retain a 
description of procedures available for 
use at the regional level. The OTS 
continues to encourage savings 
associations to attempt to resolve issues 
directly with examination or regional 
supervisory staff. 

The proposed guidelines specify that 
the decisionmaker for supervisory 
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appeals is the Director of Supervision in 
Washington, and they explicitly provide 
that an institution is not required te 
seek regional review as a precondition 
to submitting a supervisory appeal. In 
addition, an institution electing to 
appeal directly to the Director of 
Supervision without prier regional 
review would no longer be required to 
submit a “detailed statement” of its 
reasons for doing so. The OTS will 
continue to ask an institution whether 
or not it has sought regional review. 

The Director of Supervision reports 
directly te the Director of the OTS. This 
reporting arrangement satisfies the 
independence requirement of section 
309. 
Prompt Disposition of Appeal 

The statute also requires that the 
supervisory appeals process be 
structured so that appeals are “heard 
and decided expeditiously.” RB 4a sets 
deadlines for review at both the regional 
and Washington levels. Based on its 
experience with requests for review 
filed under the RB 4a process and on 
adjustments in its internal procedures 
for handling such requests, the OTS 
proposes a deadline of 60 days for the 
Director of Supervision to decide a 
supervisory appeal. 
Material Supervisory Determinations 


Section 309 of the CDRI Act requires 
that the appeals process be available fer 
the review of “‘material supervisory 
determinations,” a term defined.by the 
statute. RB 4a currently provides that 
“(t]he CTS will review all decisions or 
actions” with the exception of those 
specifically excluded from the process. 
The OTS notes that this broad scope 
provision, which is retained in the 
proposed guidelines, allows for the 
appeal of a wider range of supervisory 
determinations than is required by the 
statute. For example, under both the 
current RB 4a process and the revised 
guidelines, savings associations may 
appeal classifications not only of loans 
but of other assets as well. In order to 
make it clear that the supervisory 
appeals process covers the 
determinations that are explicitly 
mentioned in the statute, the proposed 
guidelines specifically include 
‘material supervisory determinations” 
as within the scope of the appeals 
process and add a definition of the term 

- that conforms with the statute. The 
reference to “examination ratings” in 
the definition should be read to include 
ratings for any type of examination that 
the OTS conducts, including 
examinations for compliance with the 
Community Reinvestment Act and other 
statutory or regulatory requirements as 


well as trust, electronic data processing 
(EDP), and safety and soundness 
examinations. 

The OTS proposes to exclude from 
the section 309 appeals process matters 
for which a special review process is 
available. Fer example, the agency is 
now finalizing a process specifically 
designed to allow certain savings 
associations: (a) to seek an adjustment to 
the interest rate risk methodolegy as it 
applies to them, or (b) to request 
authorization to measure their interest 
rate risk using their own methodology. 
Institutions wishing to obtain this type 
of review must use the separate review 
process established for that purpose. If 
the specialized review process results in 
a decision that is adverse to the 
institution and that triggers a 
supervisory action, the institution may 
appeal the supervisory action using the 
section 309 supervisory appeals process 
described here. 

The statute specifically exempts from 
the supervisory appeals process 
decisions to appoint a conservator or 
receiver and decisions to take action 
pursuant to the prompt corrective action 
provisions of section 38 of the Federal 
Deposit Insurance Act, 12 U.S.C. 18310. 
The former exclusion already appears in 
RB 4a; the latter is added. The revised 
guidelines also retain the exclusions for 
preliminary examination results and 
formal enforcement-related actions. 


Examiner Retaliation 


Section 309 requires that the appeals 
process contain “appropriate 
safeguards” for protecting the 
institution from retaliation by agency 
examiners. Accordingly, the OTS 
proposes to modify RB 4a by making 
explicit its policy of prohibiting any 
employee, including examiners and 
supervisory staff, from taking retaliatory 
action against a savings association that 
pursues an avenue of review or appeal. 

Separately, section 309 of the CDRI 
Act requires the OTS to appoint an 
Ombudsman whose duties are to 
include assuring “that safeguards exist 
to encourage complainants to: come 
forward and preserve confidentiality.” 
As the revised guidelines indicate, the 
OTS does not contemplate that its 
Ombudsman will be invelved in the 
substantive review of supervisory 
decisions. The agency intends, however, 
that the Ombudsman will be the 
appropriate recipient for complaints of 
retaliation and that the Ombudsman’s 
responsibilities will include the 
investigation and resolution of such 
complaints. The OTS will take 
disciplinary action against any 
employee who is found to have acted in 
retaliation against an institution that 


seeks review or appeal of a supervisory 
determination. The revised guidelines 
reflect this method of establishing 
safeguards against retaliation. 


Ill. Request fer Comment 


The OTS seeks comment on all 
aspects of the proposed guidelines and 
specifically with respect to the 
following issues: 

(1) The guidelines are intended to 
provide a framework for decisionmaking 
but also to allow for sufficient flexibility 
that procedures may be tailored to 
individual circumstances. With respect. 
to both the scope of the supervisory 
appeals process and the procedures set 
out, do the guidelines contain enough 
specificity te provide useful guidance to 
institutions on when and how te 
proceed? Commenters addressing this 
issue are encouraged to offer suggestions 
for ways in which the guidelines could 
be made more specific without 
sacrificing flexibility. 

(2) Are the timeframes established in 
the guidelines reasonable and practical? 

(3) Should the appeals process be 
available to entities other than insured 
savings associations thet OTS has the 
authority to examine? Such entities 
include savings and loan: holding 
companies, affiliates of savings 
associations, and electronic data 
processing servicers. 

(4) Do terms such as “examination 
ratings,” “‘adequacy of loan loss 
provisions,” or “significant” loan 
classifications require further 
definition? ; 

(5) The OTS generally takes the 
approach that an institution must 
comply with the supervisory 
determination under review during the 
pendency of its appeal. The agency 
intends that the Director ef Supervision 
could, on a case-by-case basis, stay the 
institution’s obligation to comply while 
the appeal is in process. Should the 
presumption be reversed, so that the 
effect of supervisory determinations is 
generally stayed unless the 
decisionmaker specifically requires 
compliance? 

(6) Is it appropriate to segregate 
complaints of retaliation from the 
substance of the appeals process by 
authorizing the Ombudsman to handle 
the former complaints and the Director 
of Supervision to decide the substance 
of the appeal? 


Supervisory Appeals Precess 
Regulatory Bulletin 4b 
Background 


The Riegle Community Development 
and Regulatory Improvement Act of 
1994 requires that the OTS (as welll as 
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the other Federal banking agencies) 
establish an intra-agency appellate 
process for the review of material 
supervisery determinations made at 
insured institutions. This Bulletin 
establishes the guidelines that govern 
the OTS’s supervisory appeals process. 
it modifies the guidelines that the OTS 
previously followed for its supervisery 
review process, which were set forth in 
Regulatory Bulletin 4a {September 20, 
1993). Regulatery Bulletin 4a is 
rescinded. 


Policy Statement 


Decisions made during the 
supervisory process by the OTS’s 
examination and supervisory staff are 
often those that affect savings 
associations most directly and most 
immediately. From time to time, savings 
associations may disagree with 
supervisory decisions or with the 
findings or conclusions upon which 
those decisions are based. It is the intent 
of this policy statement to provide a 
comprehensive and fair process for the 
review of examination and supervisory 
findings and decisions. The OTS 
encourages the resolution of supervisory 
disputes through informal 
communications between savings 
associations and OTS regional 
examination and supervisory staff. If 
disputes cannot be resolved successfully 
at the regional level, however, savings 
associations may seek independent 
review by the Director of Supervision in 
Washington. 


Scope of the Supervisory Appeals 
Process 


The OTS will review ali supervisory 
decisions or actions, including material 
supervisory determinations, except 
those that are listed below. 

Material supervisory determinations 
are those relating to: 

e Examination ratings; 

e The adequacy of loan loss reserve 
provisions; and 

e Loan classifications on loans that 
are significant to the savings 
association. 

OTS decisions and actions that may 
not be appealed include: 

e The appointment of a conservater 
or receiver; 

e Preliminary examination 
conclusions prior to issuance of a final 
report of examination; 

e Any formal enforcement-related 
action, such as decisions to initiate a 
formal investigation, to file a notice ef 
charges, or to assess civil money 
penalties; or 

e Any decision to take action 
pursuant toe the prompt corrective action 
provisions that appear at section 38 of 


- institution may appeal the superv 


the Federal Deposit Insurance Act, 12 
U.S.C. 18310. 

Matters that are subject to a special 
appeals or review process desi 
specifically for the matter in dispute are 
not immediately appealable through this 
supervisory appeals process. If the 
special appeals or review process results 
in a supervisory action that is adverse 
to the institution and that appeals 
process does not meet the standards of 
section 309 of the CDRI Act, the 
isory 
action using the process established by 
these guidelines. 


Procedures for Resolving - 


Disagreemeats at the Regional Level 


A. During the Examination 

If a disagreement arises during the on- 
site examination, the difference should 
be raised directly with the examiner-in- 
charge (EITC) while the EIC is at the 
institution. If issues remain unreselved, 
the institution should request that the 
Field Manager be included in the 
discussions. Disagreements will be 
briefly noted in the final —_ of 
examination (ROE). 


B. With the Regional Office 

Institutions are encouraged to raise 
examination-related disagreements that 
cannot be resolved during the 
examination with the Regional Office. A 
supervisory decision in dispute may be 
raised either orally or in writing to the 
Assistant Director, Regional Deputy 


-Director, or Regional Director or his 


designee. If the institution elects to state 
the issue or problem in writing, the 
Chief Executive Office (CEO) may file a 
request for reconsideration by 
describing the issue or problem and 
specifying the related facts. The 
Regional Office will act within 30 days 
of receipt of an appeal, unless the 
Regional Director notifies the 
institution, in writing, that the decision 
will take longer than 30 days, the reason 
additional time is needed, and the 
expected date for a decision. 


The Supervisory Appeals Process 
A. The Institution’s Appeal Submission 

While savings associations are 
encouraged to attempt to resolve 
disagreements through discussion with 
regional examination and supervisory 
staff and through review at the regional 
level, regional discussion and review 
are not preconditions for taking an 
appeal! to the Director of Supervision in 
Washington, D.C. 

If the above-described discussions or 
appeals do not result in satisfactory 
resolution of the disagreement or if the 
institution elects to use the supervisory 


appeals process without first obtaining 
regional review, an appeal may be filed 
with the Director of Supervision. The 


following procedures apply: 


e The Board of Directors must review 
the request fer an appeal and forward 
one copy of its resolution authorizing 
such action. 

e The institution will have 60 
calendar days from its receipt of a 
material supervisory determination or, 
where appropriate, of the document 
transmitting the Regional Office’s 
decision, to file a request for an appeal 
with the Director of Supervision. 
Requests for appeal should be directed 
to: Director of Supervision, Attention: 
Assistant Director, Office of Thrift 
Supervision, 1700 G Street, N.W., 
Washington, D.C. 20552. 

e The request should be limited to 
five pages and should contain: 

—A concise statement of the dispute 
and why it is material. For example, 
identify the precise loan{s}, property, 
appraisal, etc. 

—The remedy being sought and its 
financial impact. 

—A statement of whether the 
institution has attempted to resolve the 
dispute at the regional level. 

—A citation te any applicable 
statutes, regulations, policies, or 
procedures on which the institution 
relies. 

—Confirmation that the institution 
has, in the interim, complied with the 
supervisory actions being reviewed. 

—Copies of any relevant excerpts 
from the current examination, appraisal 
report, or correspondence with the 
region about the action er decision. 
(These copies do not count toward the 
5-page limit.) 

—The name, address, and telephone 
number of the individual at the 
institution designated toe provide 
additional information (if required). 

e No fee is required for submission of 
the request. Institutions are encouraged 
to minimize costs by preparing review 
requests themselves rather than using 
outside attorneys, accountants, or 
consultants. If warranted by the 
circumstances and agreed to by the 
institution, OTS may use outside 
experts to evaluate issues. In such 
circumstances, the institution will pay 
the costs ef such experts. 


B. Review by the Director of Supervision 


e The OTS will acknowledge receipt 
of a supervisory appeal within 5 
calendar days of receipt. 

e Within 15 calendar days of receipt, 
the OTS will make a request for any 
additional information necessary to 
complete the decision on the appeal. 
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e The institution shall furnish the 
additional information as soon as 
possible or within 15 calendar days of 
the date of the OTS’s request, unless the 
time is extended by the Director of 
Supervision or his designee. 

e Absent unusual circumstances, the 
OTS will provide its decision on the 
appeal within 60 calendar days of 
receipt of the request for appeal or, if 
additional information is requested, 
within 60 calendar days of receipt of 
any additional information. 

e Any of the above timeframes may 
be extended by the Director of 
Supervision or his designee. Any 
extensions granted will be in writing, 
and will include the reason for the 
extension, and the expected date that a 
decision will be made. 


Effect of Initiating a Supervisory 
Appeal 

An institution’s appeal will not 
suspend or delay the pursuit of any 
enforcement action or formal 
investigation. An appeal will not stay 
the obligation of an institution or 
institution-affiliated party to comply 
with any order or other determination 
resulting from an enforcement action. 
An appeal will not operate 
automatically to relieve the savings 
association of its obligation to comply 
with the supervisory determination 
under review. Upon the request of the 
savings association filed simultaneously 
with its appeal, the Director of 
Supervision may, however, relieve the 
institution of that obligation to comply 
during the pendency of its appeal in 
Washington. OTS retains the right to 
take any action and to apply any 
standards deemed appropriate to ensure 
the safety and soundness of an 
institution. 


Prohibition on Retaliation 


The OTS prohibits any employee, 
including members of its examination 
and supervisory staff, from acts of 
retaliation against a savings association 
that appeals a supervisory — 
determination. Separately, the OTS 
intends to appoint an Ombudsman 
whose responsibilities include the 
investigation and resolution of 
complaints of retaliation made by a 
savings association. Such complaints 
may be made at any time to: Office of 
Ombudsman, Office of Thrift 
Supervision, 1700 G Street, N.W., 
Washington, D.C. 20552. 

The OTS will take appropriate 
disciplinary action against any 
employee who is found to have violated 
the prohibition on retaliation. 


Dated: December 22, 1994. 


By the Office of Thrift Supervision. 
John F. Downey, 
Director of Supervision. ° 
[FR Doc. 94—32004 Filed 12-28-94; 8:45 am] 
BILLING CODE 6720-01-P 








UNITED STATES INFORMATION 
AGENCY 


Culturally Significant Objects Imported 
for Exhibition; Wassily Kandinsky; 
Compositions Determination 


Notice is hereby given of the 
following determination: Pursuant to 
the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985, 22 U.S.C. 
2459), Executive Order 12047 of March 
27, 1978 (43 FR 13359, March 29, 1978), 
and Delegation Order No. 85-5 of June 
27, 1985 (50 FR 27393, July 2, 1985), I 
hereby determine that the objects to be 
included in the exhibit, ‘Wassily 
Kandinsky: Compositions.” (See list *), 
imported from abroad for the temporary 
exhibition without profit within the 
United States, are of cultural 
significance. These objects are imported 
pursuant to a loan agreement with the 
foreign lenders. I also determine that the 
temporary exhibition or display of the 
listed exhibit objects at The Museum of 
Modern Art on or about January 25, 
1995 through April 25, 1995 and the Los 
Angeles County Museum of Art, Los 
Angeles, California on or about June 1, 
1995 through September 29, 1995 is in 
the national interest. Public Notice of 
this determination is ordered to be 
published in the Federal Register. 

Dated: December 20, 1994. 

Les Jin, 

General Counsel. 

[FR Doc. 94—31985 Filed 12-28-94; 8:45am] 
BILLING CODE 8230-01-M 








DEPARTMENT OF VETERANS 
AFFAIRS 


Information Collection Under OMB 
Review: Request for Change of 
Program or Place of Training (Under 
Chapters 30 and 32, Title 38 U.S.C.; | 
Section 903 of Public Law 96-342; or 
Chapter 106, Title 10 U.S.C.), VA Form 
22-1995 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 





The Department of Veterans Affairs 
has submitted to OMB the following 


1A copy of this list may be obtained by 
contacting Ms. Carol B. Epstein, Assistant General 
Counsel, at 619-6981, and the address is Room 700, 
U.S. Information Agency, 301 Fourth Street, SW., 
Washington, DC 20547. 


proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) the title of the 
information collection, and the 
Department form number(s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response: and (7) an estimated number 
of respondents. 

ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from 
Patricia Fineran, Veterans Benefits 
Administration (20M30), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW, Washington, DC 20420, (202) 273- 
6886. 

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, Room 3002, Washington, DC 
20503, (202) 395--7316. Do not send 
requests for benefits to this address. 
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before January 
30, 1995. 


Dated: December 21, 1994. 
By direction of the Secretary: 


’ Donald L. Neilson, 


Director, Information Management Service. 
Extension 


1. Request for Change of Program or 
Place of Training (Under Chapters 30 
and 32, Title 38 U.S.C.; Section 903 of 
Public Law 96~—342; or Chapter 106, 
Title 10 U.S.C.), VA Form 22-1995. 

2. The form is used by veterans, 
servicepersons, and selected reservists 
receiving education benefits to request a 
change of program or place of training. 

3. Individuals or households. 

4. 56,667 hours. 

5. 20 minutes. 

6. On occasion. 

7. 170,000 respondents. 


[FR Doc. 94—32057 Filed 12-28-94; 8:45 am] 
BILLING CODE 8320-01-M 





Information Collection Under OMB 
Review: Status of Dependents 
Questionnaire, VA Form 21-0538 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 





The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
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information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) the title of the 
information collection, and the 
Department form number(s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimated of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents. 


information collection and supporting 
documents may be obtained from 
Patricia Fineran, Veterans Benefits 
Administration (20M30), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW, Washington, DC 20420, (202) 273- 
6886. 

Comments and questions about the 
items on the list should be directed to 
VA's OMB Desk Officer, Joseph Lackey, 
NEOB, Room 3002, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address. 
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before January 
' 30, 1995. 


Dated: December 27, 1994. 
By direction of the Secretary: 
Donald L. Neilson, 
Director, Information Management Service. 


Reinstatement 


1. Status of Dependents 
Questionnaire, VA Form 21-0538. 

2. The form is used to request 
certification of the status of dependents 
of veterans for whom additional 
compensation is being paid. The 
information is used by VA to determine 
continued entitlement to the additional 
benefits for dependents. 

3. Individuals or households. 


4. 14,083 hours. 

5. 10 minutes. 

6. On occasion. 

7. 84,500 respondents. 
[FR Doc. 94-32055 Filed 12-28-94; 8:45 am] 
BILLING CODE 8320-01-M 





Information Collection Under OMB 
Review: Veterans, Patient, Health Care 
Services, Advance Directive, Informed 
Consent 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 





The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The title of 
the information collection, and the 
Department form number(s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents. 

ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from Ann 
Bickoff, Veterans Health Administration 
(161B4), Department of Veterans Affairs, 
810 Vermont Avenue, NW, Washington, 
DC 20420 (202) 535-7407. 

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, Room 10102, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address. 


DATES: Comments on the information 
collection should be directed to the 


OMB Desk Officer on or before January 
30, 1995. 


Dated: December 21, 1994. 


By direction of the Secretary: 
Donald L. Neilson, 
Director, Information Management Service. 


Existing Collection in Use Without an 
OMB Control Number 


1. Veterans, Patient, Health Care 
Services, Advance Directive, Informed 
Consent 

a. VA Living Will/VA Advance 
Directive, VA Form 10-0137A 

b. VA DPAHC (Durable Power of 
Attorney for Health Care), VA Form 10-— 
0137B 

c. Treatment Preferences, VA Form 
10-0137C 

2. The forms are used to record a VA 
patient’s specific instructions about 
health care decision in the event the 
patient becomes incompetent to make 
those choices. The information will be 
used by VA health care professionals to 
make treatment decisions for patients. 

3. Individuals or households 

4. Total Annual Hours requested— 
99,630 

a. VA Form 10-0137A—25,410 ‘hours 

b. VA Form 10—0137B—35,310 

c. VA Form 10—0137C—39,530 

5. Estimated Average Burden Hours, 
Per Respondent—25 minutes 

a. VA Form 10-0137A—20 minutes 

b. VA Form 10-0137B—20 minutes 

c. VA Form 10-0137C—40 minutes 

6. On occasion 

7. Estimated Number of 
Respondents—243,000 

a. VA Form 10-0137 A—77,000 
respondents 

b. VA Form 10—0137B—107 ,000 
respondents 

c. VA Form 10-0137C—59,000 
respondents. 


{FR Doc. 94-32056 Filed 12-28-94; 8:45 am] 
BILLING CODE 8320-01-M 
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DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Parts 171, 172, 173, 175, 176, 
177, 178 


[Docket No. HM-215A; Amdt Nos. 171-131, 
172-139, 173-241, 175-52, 176-36, 177-84, 
178-106] 


RIN 2137-AC42 


implementation of the United Nations 
Recommendations, International 
Maritime Dangerous Goods Code, and 
International Civil Aviation 
Organization’s Technical Instructions 


AGENCY: Research and Special Programs 
Administration (RSPA), DOT. 
ACTION: Final rule. 





SUMMARY: This final rule amends the 
Hazardous Materials Regulations to 
maintain alignment with corresponding 
provisions of international standards. 
Because of recent changes to the 
International Maritime Dangerous 
Goods Code (IMDG Code), the 
International Civil Aviation 
Organization’s Technical Instructions 
for the Safe Transport of Dangerous 
Goods by Air (ICAO Technical 
Instructions), and the United Nations 
Recommendations on the Transport of 
Dangerous Goods (UN 
Recommendations), these revisions are 
necessary to facilitate the transport of 
hazardous materials in international 
commerce. 
DATES: Effective: October 1, 1995. 
Compliance date: Compliance with 
the regulations, as amended herein, is 
authorized as of January 1, 1995. 
Incorporation by reference: The 
incorporation by reference of certain 
publications listed in these amendments 
has been. approved by the Director of the 
Federal Register as of October 1, 1995. 
FOR FURTHER INFORMATION CONTACT: Bob 
Richard, Assistant International 
Standards Coordinator, telephone (202) 
366-0586, Beth Romo or John Gale, 
Office of Hazardous Materials 
Standards, telephone (202) 366-8553, 
Hazardous Materials Safety, Research 
and Special Programs Administration, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590-0001. 


SUPPLEMENTARY INFORMATION: 
I. Background 

On December 21, 1990, the Research 
and Special Programs Administration 
(RSPA) published a final rule [Docket 
HM-181; 55 FR 52402] which 
comprehensively revised the Hazardous 


Materials Regulations (HMR), 49 CFR © 
Parts: 171 to 280, with respeet to hazard! 
communication, classification, and 
packaging requirements, based om the 
UN Recommendations. One intended 
effect of the rule was to facilitate the 
international transportation of 
hazardous materials by ensuring: a basic 
consistency between the HMR andi 
international regulations. 

The UN Recommendations. are not 
regulations, but are recommendations 
issued by the UN Committee of Experts 
on the Transport of Dangerous Goods. 
These recommendations are amended 
and updated biennially by the 
Committee of Experts and are 
distributed to nations throughout the 
world. They serve as the: basis for 
international modal regulations; 
specifically the IMDG Code, issued by 
the International Maritime Organization 
(IMO), and the ICAO Technical 
Instructions. In 49 CFR 171.12, the HMR 
authorize shipments prepared in 
accordance with the IMDG Code if all or 
part of the transportation is: by vessel, 
subject to certain conditions and! 
limitations. Offering, accepting and 
transporting hazardous materials by 
aircraft, in conformance with the ICAO 
Technical Instructions, and by motor 
vehicle either before or after being 
transported by aircraft, are authorized in 
§ 171.11 (with certain exceptions). 

On December 22, 1992, RSPA issued 
an interim final rule [Docket HM-215; 
57 FR 60738] amending § 171.7 by 
incorporating the 1993-1994 edition of 
the ICAO Technical Instructions and 
Amendment 26 to the IMDG Code. This 
rulemaking action authorized the use of 
the updated international regulations, 
effective January 1, 1993. Amendment 
26 promulgated numerous 
miscellaneous changes to the IMDG 
Code regarding classification, labeling, 
packaging, and documentation. The 
1993-1994 edition of the ICAO 
Technical Instructions contained 
amendments relating to the seventh 
revised edition of the UN 
Recommendations, as well as changes 
specific to. air transportation. 

The HMR, as revised under Docket 
HM-181, are largely based on the sixth 
revised edition of the UN 
Recommendations. Selected provisions 
from the seventh and eighth rewised 
editions of the UN Recommendations 
have been incorporated intathe HMR 
under subsequent Docket HM-—18? 
rulemaking actions. 

On July 18, 1994, RSPA issued a 
Notice of Proposed Rulemaking (NPRM) 
(Docket HM—215A; 59 FR 36488), which 
proposed changes to more fully align 
the HMR with the seventh and eighth 
revised editions of the UN 


Recommendations. Such changes would 
provide consistency with the 
international air and sea transport 
requirements which, effective January 1, 
1995, will be aligned with the eighth 
revised edition of the UN ; 
Recommendations. 


II. Summary of Comments 


RSPA received nearly 120 comments 
te the proposed rule from chemical 
manufacturers and distributors, carriers, — 
model rocket users, and industry 
associations representing hazardous 
materials offerors, carriers, and 
packaging manufacturers and 
reconditioners. Commenters supported 
RSPA’s effort to align the HMR with 
international standards to provide 
consistency and facilitate the 
international transportation of 
hazardous materials. Major issues 
identified by commenters included: (1) 
The purported need for a delay in the 
effective date of the final rule to allow 
an orderly transitién from old to new 
requirements; (2) possible expansion of 
proposed provisions to allow reuse of 
certain UN standard packagings without 
leakproofness testing; (3) a request from 
model rocket users to clarify proposed 
packaging requirements for model 
rockets; (4) proposed removal of an 
exception for shipments transported 
within a port area; (5) reciprocal 
treatment of foreign-manufactured 


' packagings; (6) proposed changes in 


criteria for corrosivity testing; and (7) 
proposed subsidiary labeling and 
terminology changes. A more detailed 
discussion of the comments and 
rulemaking actions in response to these 
comments is provided in the following 
summary. 


Itl. Summary of Regulatory Changes by 
Section 


Part 171 


Section 171.7. Various standards, 


_-such as those issued by the International 


Organization for Standardization (ISO), 
the American Society for Testing and 


Materials (ASTM), and Transport 


Canada, are added or updated, and the 
most current versions of the ICAO 
Technical Instructions, the IMDG Code, 
and the UN Recommendations are 
incorporated, 

Section 171.8. New definitions for 
‘“Asphyxiant gas,” “Gas,” “Oxidizing 
gas”’ and ‘‘Siftproof packaging” are 
added, and definitions for ‘“‘Box,”’ 
“Liquid,” “Overpack,” “Solid” and 
“UN standard packaging” are revised for 
consistency with the seventh and eighth 
revised editions of the UN 
Recommendations. Two commenters 
asked RSPA to delete the word ‘‘Small"’ 
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in the proposed revision of the 
definition for “‘box’’. These commenters 
claimed that the term was ambiguous 
and could lead to differing 
interpretations by various enforcement 
agencies. RSPA agrees and is replacing 
the wording “Small holes” with the 
phrase “Holes appropriate to the size 
and use of the packaging”’. One of the 
commenters further asked RSPA to 
clarify whether the openings in the box 
may be designed for uses other than for 
ease of handling or opening. RSPA 
believes the wording “such as ease of 
handling or opening, or to meet 
classification requirements” proposed 
in the NPRM offers sufficient examples 
of uses for openings and, therefore, is 
not amending this text in the final rule. 
The definition for “UN standard 
packaging” is revised to clarify that it 
applies to both U.S.-manufactured and 
foreign-manufactured packagings and to 
delete reference to Subparts L and M of 
Part 178. 

Section 171.11. Paragraph (d)(5) is 
adopted as proposed to include the 
word. “toxic” as an appropriate 
reference to a poison. ° 

Section 171.12. Paragraph (b) is 
revised as proposed. RSPA is amending 
§§ 171.12(b) and 176.27(c) to reference 
IMDG Code requirements for a container 
packing certification for freight 
containers and transport units intended 
for carriage by vessel. This requirement 
applies to persons who load hazardous 
materials for transportation (including 
freight forwarders, freight consolidators 
and non-vessel operating common 
carriers) or transport hazardous 
materials by vessel. A freight container 
packing certification requirement was 
adopted several years ago under 
Amendment 24 to the IMDG Code and 
became effective worldwide on January 
1, 1994, as mandated under the 
International Convention on Safety of 
Life at Sea (SOLAS Convention). When 
hazardous materials are packed into a 
freight container or transport vehicle for 
transportation by vessel, those 
responsible for packing the unit must 
provide a certificate or declaration to 
the carrier attesting that the container is 
suitable for transport, that it contains 
compatible materials in packages that 
have been properly inspected, packed, 
and secured, and the container and 
packages are properly marked, labeled, 
and placarded. This certification may 
appear either in a separate document or 
in a signed statement provided on the 
dangerous goods shipping document. 
Because the U.S. is a signatory to the 
SOLAS Convention, RSPA is adopting a 
similar container packing certification 
requirement under the HMR. 


In the NPRM, RSPA proposed 
removal of wording in paragraph (c) 


which allows hazardous materials being . 


imported into or exported from the U.S. 
to comply with IMDG Code regulations 
in port areas. Commenters responding to 
this proposal opposed the removal of 
this wording; they claimed that a 
requirement for hazardous materials 
being imported into or exported from 
the U.S. to comply with the HMR in a 
port area would impose an economic 
burden on the industry and would be a 
barrier to trade. Paragraph (c) is not 
being revised in this final rule. RSPA 
plans to address the port area issue in 
greater detail in a future rulemaking 
proceeding. 

Section 171.14. This section is revised 
to provide a delayed implementation 
date for amendments adopted in this 
final rule. RSPA also is removing 
obsolete transition dates provided under 
the Docket HM—181 final rule and its 
subsequent revisions. A new paragraph 
(a) contains all remaining transition 
provisions for implementing changes 
adopted under the Docket HM—181 final 
rules. 

The effective date of this final rule is 
October 1, 1995. However, RSPA is 
authorizing a voluntary compliance date 
of January 1, 1995, which is consistent 
with the effective date of new 
requirements for international air and 
vessel shipments and will allow 
shippers to prepare their international . 
shipments in accordance with the new 
ICAO, IMDG, and HMR provisions. 
RSPA also is authorizing, in new 
paragraph (b), a delay in mandatory 
compliance with the new requirements, 
until October 1, 1996. RSPA believes 
that an effective date of October 1, 1995, 
with an additional one-year delay until 
October 1, 1996, offers a sufficient 
phase-in period to implement new 
provisions and deplete current stocks of 
shipping papers, labels and placards, 
and containers affected by the new 
requirements. The October 1, 1996 
implementation date also is consistent 
with certain Docket HM-181 transition 
provisions for maintenance and use of 
packayings. In addition, paragraph (b)(2) 
permits intermixing of old and new 
hazard communication requirements 
and reflects certain intermixing 
provisions authorized by the Docket 
HM-181 final rule. 


Part 172 


Sections 172.101 and 172.102. RSPA 
is revising the Hazardous Materials 
Table (HMT) and the list of special 
provisions in § 172.102 for basic 
conformance with the eighth revised 
edition of the UN Recommendations, 
the ICAO Technical Instructions (1995— 


1996 edition) and the 27th edition of the 
IMDG Code. 

The IM tank authorizations are 
revised for consistency with the changes 
in Chapter 12 of the seventh and eighth 
revised editions of the UN 
Recommendations. These changes can 
be found in the “T-note” authorizations 
that are listed in Column 7 of the HMT. 

The aircraft quantity limitations in 
Column 9 and the vessel stowage 
requirements in Column 10 are revised 
for consistency with the ICAO 
Technical Instructions and IMDG Code, 
respectively. In § 172.101(k)(1)-(k)(5), 
revised definitions of the vessel stowage 
codes, which are prescribed in the 
§ 172.101 Table, are adopted as 
proposed for consistency with the IMDG 
Code. This revision broadens current 
stowage provisions for hazardous 
materials on cargo vessels to apply to 
hazardous materials (such as propane) 
on passenger vessels carrying a limited 
number of passengers. RSPA received 
two comments supporting this proposed 
change. 

Changes to the HMT are quite 
extensive—approximately 33% of the 
entries in the HMT are changed. 
Therefore, RSPA is republishing the 
entire HMT in this final rule, but does 
not believe it is necessary to discuss 
every change in this section review. 
However, in order to facilitate the 
reader’s understanding of the changes to 
the HMT, RSPA is providing a list of all 
entries that are added, deleted, or made 
more restrictive. This list includes all 
changes in (1) the shipping name, (2) IM 
tank authorization, (3) subsidiary 
labeling, (4) classification, and (5) 
packaging. In addition, a discussion of 
the more substantive changes is 
provided. 

Numerous editorial changes are made 
to the HMT to correct misspellings and 
errors and to provide more consistency. 
A corrected typographical error is not 
shown in the list of significant changes. 
In addition, new generic entries are 
added for self-heating liquids and 
solids. Specific entries for self-reactive 
materials are removed from the HMT 
and replaced with new generic entries. 

As discussed in the NPRM, the UN 
Recommendations, ICAO Technical 
Instructions, and IMDG Code have _ 
replaced the term “poisonous” with the 
term “toxic.” RSPA proposed to amend 
proper shipping names in the HMT that 
contain the word “poisonous” by 
replacing “poisonous” with the word 
“toxic” to conform to international 
terminology. For example, the proper 
shipping name “Flammable liquid, 
poisonous, n.o.s.”” would read 
“Flammable liquid, toxic, n.g.s.”. 
However, RSPA also proposed to revise 
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§ 472:201(c)(3) to allow the use of the 
word “poisonous” interchangeably with 
the word “toxic”. Numerous 
commenters provided diverse opinions 
on this proposal. Highway carriers and 
the American Trucking Associations 
(ATA) believed that emergency 
responders would be at greater risk 
because the word “toxic” is overused 
and minimizes the seriousness of the 
poison hazard. They recommended 
reinstating “Poison” or “Poisonous” 
entries for domestic transportation. 
Another commenter thought that the 
option to use either term would force 
emergency response personnel and end 
users to deal with situations involving 
the same product bearing different 
labels or placards, depending on 
shipper preference. On the other hand, 
chemical manufacturers. and their 
associations, such as the Chemical 
Manufacturers. Association (CMA), 
supported the proposal to allow 
interchangeable use of either term. 
Other commenters, such as the 
Hazardous Materials Advisory Council 
(HMAC) agreed with interchangeable 
use, but only for as long as: sequired: to 
deplete stocks of preprinted materials 
and conduct training. RSPA believes the 
interchangeable use of “poison” and 
“toxic” for domestic transportation will 
provide flexibility and, therefore, is 
adopting as. proposed the provision te 
permit use of eitherterm. _ 

The eighth revised edition of the UN 
Recommendations added entries and 
assigned new UN LD. numbers for 
elevated temperature materials. RSPA is 
changing the I.D. numbers for elevated 
temperature materials in the HMT to 
correspond with those in the UN 
Recommendations. RSPA received 
comments requesting that RSPA not 
adopt the proposed identification 
numbers for elevated temperature 
- materials. The commenters noted that 
the old identification numbers have 
only been required since October 1, 
1993, and that switching them after only 
one year will cause confusion and non- 
compliance. Another commenter 
requested an extended transition period 
for the change in identification numbers 
for elevated temperature materials in 
order to dispose of large supplies of 
markings. With the extended transition 
period being provided in this final rule, 
RSPA believes that any confusion 
related to the change of identification 
numbers will be minimal. Therefore, 
RSPA is not accepting commenters’ 
requests and has adopted the shipping 
descriptions for elevated. temperature 
materials as proposed. In addition, 
RSPA is revising the HOT mark 
illustrated in § 172.325(c) to reflect the 


new UN identification number assigned 
to ‘Elevated temperature material, 
liquid, n.o.s.” 

Currently under the HMR, air bags are 
assigned to the Division 4.1 hazard class 
and the proper shipping name is limited 
to “Air bag inflaters” or “Air bag 
modules.” Based on changes in the UN 
Recommendations, RSPA is revising the 
proper shipping name for air bags to 
include seat belt pre-tensioners and 
modules. The new proper shipping 
name is “Air bag inflators or Air bag 
modules or Seat-belt modules or Seat- 
belt pre-tensioners.”” This entry also 
reflects a change in classification from 
Division 4.1 to Class 9, adoption of a 
new UN number, and removal of the 
“D’ in Column 1. 

Two new domestic entries are added 
for ‘‘toy caps’”and “model rocket 
motors”. Model rocket motors 
containing 30 grams or less propellant 
are classed as Division 1.4S while items 
containing more than 30 grams but not 
more than 62.5 grams of propellant are 
classed as Division 1.4C. RSPA received 
numerous comments requesting a 
different packing method for these 
materials. The commenters requested 
packing method E-—146(b) instead of 
packing method E—114 for these 
materials. RSPA has not adopted this 
request to allow the use of packing 
method E—146 for these materials, but 
has modified packing method E—114 to 
allow plastic bags as inner packagings. 

Two new entries for “Batteries, 
containing sodium” and “Cells, 
containing sodium” are added in the 
HMT based on the UN 
Recommendations entry (UN 3292}. 
Since these materials were previously 
authorized only under the terms of an 
exemption or competent authority 
approval, RSPA is adding a new 
packaging section, § 173.189, that 
prescribes general packaging and 
transport requirements for these 
materials consistent with the UN 
Recommendations. 

Currently, in Column 1, a “+” is 
assigned to certaim materials meeting 
the criteria of Division 6.1, Packing 
Group I, toxic by inhalation, but classed 
in another hazard class. The eighth 
revised edition of the UN 
Recommendations incorporated 
revisions to the hazard classification of 
these materials to Division 6.1, Packing 
Group I, toxic by inhalation. Therefore, 
the ‘‘+”’ is removed from Column 1 for 
any liquid poison by inhalation (PIH) 
material newly classed in. Division. 6.1, 
Packing Group I. 

The shipping name “acetonitrile” 
replaces the name “methyl cyanide.” 
The hazard class for “Formaldehyde 
solutions” currently shown as Class 9 is 


revised to Class 8. Numerous generic 
pesticide entries are revised to remove 
the “n.o.s.” from the shipping names. 

Revised generic shipping descriptions 
for Division 4.3 materials are prefaced 
by the words “water-reactive” in liew of 
the words “substances which im contact 
with water emit’’. The prefix of the 
identification number for “Polyester 
resin kits” is changed to “UN” from 
“NA” and Special Provision 40 is added 
in Column 7 that specifies contents and 
packaging requirements for polyester 
resin kits. In addition, Special Provision 
117 is removed from the-entry 
corresponding to “UN0O150.” 

The entry for alcoholic beverages is 
revised in Column 7 to include Special 
Provision 24, to indicate that alcoholic 
beverages with more tham 70 percent 
alcohol by volume are assigned Packing 
Group Il and alcoholic beverages 
containing more than 24 percent but not 
more than 70 percent alcohol are 
assigned Packing Group III. In addition, 
§ 173.150 is revised to increase (to five 
liters per inner packaging) the quantity: 
of alcoholic beverage im a packaging 
excepted from the HMR.and to provide. 
an exception adopted in the UN, 
Recommendations to permit Packing 
Group Il alcoholic beverages 
transported in receptacles of 250 L. (66 
gallons) or less to be excepted from the 
HMR unless transported. by air. One 
commenter requested that the shipping 
name “ethanol”’ also include Special 
Provision 24. because distilled. spirits 
can. be shipped. under either “‘aleoholic 
beverages” or ‘ethanol’. RSPA is.not 
accepting this request, As. the 
commenter noted, the addition of 
Special. Provision. 24 is simply a 
procedural modification. of the existing 
classification procedure for alcoholic 
beverages. RSPA considers, this 
commenter’s request outside the scope 
of this rulemaking. 

RSPA received a comment requesting 
that the shipping name “polystyrene 
beads expandable evolving flammable 
vapors’’, be retained for domestic 
transportation. The commenter noted 
that the name had only been required 
since October 1, 1993, and that it is not 
cost-efficient to change in such a short 
period of time. RSPA is not accepting 
this request but believes that the lengthy 
transition. period should offset any 
additional cost that may be incurred by 
the shipper. 

Several comments were received that 
objected to the proposal to remove from 
the HMT the entry “Propellant 
explosive, solid, NA0@274, 1.3C’’. These 
commenters requested that this entry be 
retained because it allowed them to ship 
these 1.3C explosives. by cargo only 
aircraft. RSPA is not adopting this 
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suggestion and is removing this entry 
from the HMT. RSPA believes that there 
is not sufficient justification to create a 
domestic exception for Division 1.3 
substances or to allow these explosive 
substances to be transported by cargo 
only aircraft when no other Division 1.3 
substance is allowed to be transported 
by aircraft. 

Several comments were received 
regarding the shipping name 
‘‘azodicarbonamide’’,.a self-reactive 
material. Commenters believed that 
listing this material was “superfluous” 
considering the new classification 
scheme for self-reactive materials. RSPA 
concurs and has removed this entry 
from the HMR. 

One commenter requested several 
editorial changes to the shipping name 
‘Jet perforating guns, charged, without 
detonater’’, which are adopted in this 
final rule. However, one suggestion, to 
remove the words “without detonator” 
from the shipping description, is not 
adopted. The commenter stated that 
packing method US006 allows 
detonators to be transported in jet 
perforating guns; therefore, the words 
‘without detenator” should be removed 
from the shipping name. However, 
US006 only allows detonators to be 
transported with, not in, jet perforating 
guns. 

RSPA received comments disagreeing 
with the removal of the shipping name 
‘Petroleum oil”. Commenters stated 
that the name was important for 
compliance with the Oil Pollution Act 
requirements in 49'CFR Part 130, and 
requested that a domestic shipping 
description be added. RSPA concurs 
and is retaining the proper shipping 
name “Petroleum oil” with an 
identification number “NA1270”. 

One commenter suggested that RSPA 
provide a non-bulk packaging exception 
for “Resin solution” comparable to the 
exception provided for paint under 
§ 173.173 of the HMR. The commenter 
claimed that an exception from the 
performance packaging requirements is 
provided for certain resin solutions 
under the UN Recommendations and 
the IMDG Code. The commenter stated 
that U.S. companies need the exception 
for Resin solutions to compete in the 
international marketplace. RSPA agrees 
with the commenter’s suggestion and is 
adding in the § 172.101 Table for the 
entry “Resin solution”, in Column 8A, 
‘*§ 173.173". RSPA also is amending the 
section heading and the introductory 
text of paragraph (b) of § 173.173 to 
include resins. 

In'the notice, RSPA proposed to add 
several generic proper shipping names 
including ithe words, “organic”, 


“inorganic”, “acid’’, or “base” Jn 


addition, RSPA proposed new 
identification numbers for generic 
shipping descriptions for liquefied 
gases. RSPA received several comments 
on these proposals. Many of the 
commenters were opposed to these new 
terms claiming that the information 
would not previde any additional 
information to emergency responders 
and would be very costly to implement. 
If adopted, commenters requested that 
RSPA provide guidance on the 
definition of these terms. One 
commenter suggested that ASTM Test 
Methods D-664 and D-2896 should be 
used to.determine if a material is an 
acid or a base. Comments were received 
that supported the use of these terms, 
and RSPA teceived numerous 
comments supporting international 
harmonization of transportation 
regulations. 

RSPA understands the concerns 
expressed by those commenters that 
terms such as “inorganic” and 
“organic” provide little useful 
intormation to emergency responders. 
However, RSPA believes that more harm 
and confusion would be caused by 
adopting different shipping names for 
domestic and international 
transportation for these numerous 
generic shipping descriptions than 
would be caused if these shipping 
names were adopted. Therefore, RSPA 
is adopting, as proposed, and without 
domestic exceptions, the generic 
shipping descriptions bearing the words 
“inorganic”, “‘organic”, “acid’’, and/or 
“base” and the new identification 
number for liquefied gases. In addition, 
the extended transition period being 
provided in this final rule will give 
industry adequate time to revise their 
shipping papers and package markings. 
The following provides some general 
guidance on the definition of these 
terms. : 

For acids and bases, RSPA believes 
that the ASTM methods referenced by 
commenters would be an acceptable 
method for determining if a material is 
an acid or base. However, RSPA is not 
requiring persons to use those methods. 
For an aqueous solution, the use.of pH 
and litmus paper is an acceptable 
method for determining if a material is 
an acid or base. For a non-aqueous 
solution, shippers must use their 
knowledge of the constituents of the 
material and make a determination as to 
whether a material is an acid or base. 
For a material thai is neither an acid nor 
a base, the correct shipping name will 
be “Corrosive liquid, n.o.s.”. The 
definition ofan “organic” isa 
compound with carbon atoms bonded to 
other carbon, nitrogen or hydrogen 
atoms (e.g., amines, acid chlorides, 


acetic acids, phenols). An “inorganic” is 
any pure element or any compound that 
does not have carbon atoms bonded to 
other carbon, nitrogen or hydrogen 
atoms (e.g., sodium hydroxide, sulfuric 
acid). Shippers must make a 
determination, based on the 
constituents of their material, if their 
material is inorganic or organic. 

In the NPRM, RSPA proposed to add 
three new proper shipping names to the 
HMT for samples of non-pressurized 
gases in Divisions 2.1 and 2.3. In 
response to the NPRM, one commenter 
urged RSPA to remove the proposed 
entries for gas samples in the HMT. The 
commenter claimed that non- 
pressurized flammable gases are not 
subject to the HMR and that including 
gas samples under the HMR would 
increase shipping costs and delay 
shipments. The:commenter also 
recommended that RSPA adopt criteria 
in § 173.115 to limit the definition of 
Division 2.1 to. gases which exert a 
pressure of 280 kPa (41 psia) or greater 
at 20 °C (68 °F). Alternatively, the 
commenter recommended that RSPA 
add a packaging exception for gas 
samples in quantities less than two 
liters in each receptacle and remove 
proposed Special Provision 35 and the 
non-bulk packaging references to 
§§ 173.302 and 173.304 for the gas 
sample entries in the HMT. 

RSPA disagrees with the commenter’s 
recommendation to remove the entries . 
for gas samples because these materials 
are currently regulated under the HMR. 
The commenter’s understanding of 
Division 2.1 criteria is incorrect. Non- 
pressurized gas samples are presently 
subject to the HMR if they meet the 
hazard class criteria in § 173.115. 
Division 2.1 or 2.3 materials are not 
limited to gases which exert a pressure 
of at least 280 kPa (41 psi) at 20 °C (68 
°F). RSPA simply is providing more 
descriptive proper shipping names for 
non-pressurized gas samples. Therefore, 
RSPA is adopting the gas sample entries 
as proposed. In addition, RSPA is 
retaining the non-bulk packaging 
references in the Table for persons who 
want to ship larger quantities of gas 
samples. However, RSPA agrees with 
the commenter concerning the need to 
address gas samples in the exceptions 
and is removing proposed Special 
Provision 35 and revising the provisions 
in § 173.306 to specifically address gas 
samples. 

One commenter submitted data 
indicating that “Dipheny!methane- 
4,4’diisocyanate” does not meet 
Division 6.1, Packing Group III criteria 
under the HMR. Another commenter 
verified that “‘2-Bromo-2-nitropropane- 
1,3-diol” does not meet the criteria tor 
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Division 6.1 under the HMR. The 
commenter requested that RSPA add an 
“T” in the first column of the § 172.101 
Table for the entry ‘‘2-Bromo-2- 
nitropropane-1,3-diol” to distinguish it 
from a domestically regulated hazardous 
material. RSPA agrees that these 
materials are not hazardous materials in 
domestic transportation. However, to 
facilitate international transportation, 
RSPA is retaining the entries for 
Diphenylmethane-4,4’diisocyanate and 
2-Bromo-2-nitropropane-1,3-diol and 
adding an “‘I” in the first column to 
indicate that these materials are 
regulated in international 
transportation. 

One commenter requested that RSPA 
remove the poison inhalation hazard 
(PIH) designation for “Allyl 
isothiocyanate, stabilized” because the 
material does not meet the PIH criteria 
in § 173.133. Based on supporting data 
submitted by the commenter, RSPA 
agrees with the assessment and is 
removing the PIH designation for Allyl 
isothiocyanate, stabilized, in the HMT. 

RSPA received one comment 
regarding the hazard zone designation 
for ‘‘Allyl chloroformate.” The 
commenter provided information which 
indicates that the hazard zone for allyl 
chloroformate should be Zone B and not 
Zone A. RSPA agrees that the hazard 
zone designation for allyl chloroformate 
should be “Zone B” and is amending 
the hazard zone designation for this 
material rather than issuing an approval’ 
under § 172.101(1)(2). In addition, data 
provided by a commenter indicates that 
the hazard zone for trichloroacety] 
chloride is Zone B, not Zone A, as 
previously indicated on the HMT. 
Therefore, RSPA is modifying this 
shipping description to indicate that 
trichloroacety] chloride is a Hazard 
Zone B PIH material. 

One commenter objected to RSPA’s 
proposal to add a proper shipping name 
for “‘Pentachlorophenols” classed as 
Division 6.1, Packing Group II when an 
existing entry “Chlorophenols, solid” 
carries a Division 6.1, Packing Group III 
classification. The commenter 
contended that the “Keep Away From 
Food” label adequately conveys the 
nature of hazard posed by these 
materials. RSPA added 
“Pentachlorophenols” in the HMT and 
designated it as Division 6.1, PG II based 
on the UN Recommendations. However, 
according to § 172.101(c)(12), if it has 
been determined that a material meets 
the definition of a hazard class, packing 
group, or hazard zone other than the 
class, packing group, or hazard zone 
shown in association with the proper 
shipping name, another shipping 
description shall be selected that 


appropriately describes the material. 
Therefore, RSPA is adding the entry for 
Pentachlorophenols as proposed. 

RSPA received several comments 
requesting that Maneb and Maneb 
preparations that do not meet the 
definition of any hazard class, be 
excepted from the HMR when 
transported by motor vehicle, rail car, or 
aircraft. Commenters noted that Special 
Provision 140 of the UN 
Recommendations allows the competent 
authority to deregulate Maneb. In 
addition, the commenters noted that 
exemption DOT E-11037 allows this 
material to be shipped unregulated. 
RSPA concurs and has added Special 
Provision 53 to Maneb (UN2968) which 
states that Maneb not meeting the 
definition of Division 4.3 or any other 
hazard class is not subject to the HMR 
when transported by aircraft, motor 


vehicle, or rail car. 


RSPA received a comment requesting 
that it add the shipping description 
“Dangerous goods in apparatus/ 
machinery” to the HMT. The 
commenter stated that this shipping 
name, which is listed in the ICAO 
Technical Instructions but not the UN 
Recommendations, is very sensible and 
will be beneficial to both shippers and 
carriers alike. RSPA agrees that this 
name would be beneficial to the 
industry but believes that the packaging 
provision, for both air and ground 
transport, should be subject to 
appropriate public notice and comment. 
Therefore, RSPA is not adopting, in this 
rule, this commenter’s suggestion to add 
the shipping name ‘“‘Dangerous goods in 
apparatus/machinery” to the HMT. 
However, shipments described and 
prepared in accordance with the ICAO 
Technical Instructions and § 171.11 may 
be transported domestically by aircraft 
and by motor vehicle either before or 
after being transported by aircraft. 

One commenter suggested that RSPA 
incorporate an IM tank authorization 
into the HMR for 2-Ethyhexy]l- 
chloroformate equivalent to the tank 
authorization under the IMDG Code and 
under an approval (SA-9407006) issuéd 
by OHMS. RSPA is adding Special 
Provision T12 in Column 7 of the HMT 
for 2-Ethyhexylchloroformate which 
eliminates the need for an approval. 

In the NPRM, RSPA proposed to add 
subsidiary labeling requirements for 
Class 2 materials. As a result, subsidiary 
labels were added in Column 6 of the 
HMT for Class 2 materials, including 
Chlorine, meeting more than one hazard 
class. RSPA ‘proposed to add Corrosive 
and Oxidizer subsidiary labels for 
Chlorine. One commenter contended 
that the yellow Oxidizer label is more 
visible than the black and white Poison 


gas label and may cause confusion in 
determining the primary hazard. RSPA 
has determined that the Corrosive 
subsidiary label is necessary because of 
the material’s effects on skin tissue; 
however, RSPA is removing the 
Oxidizer subsidiary label for Chlorine 
because it is unnecessary. 

One commenter objected to the 
proposal to change the order of the 
descriptive words in the basic shipping 
description to coincide with the 
precedence of hazards. The commenter 
cited limited safety benefit and high 
costs as reasons not to adopt the 
proposed changes. Though RSPA agrees 
that these changes have limited safety 
benefit, RSPA believes that adoption of 
a domestic-only name for these 
descriptions is not justified. In addition, 
most of the costs the commenter cited 
should be ameliorated by the lengthy 
transition period being provided. 

RSPA proposed to add new entries for 
solid materials containing flammable, 
corrosive, or toxic liquids in the NPRM 
One commenter requested clarification 
on whether these new entries included 
solid materials that were previously not 
regulated. The commenter stated that 
RSPA’s intent was not adequately 
clarified in the special provisions 
designated for the materials. Another 
commenter requested clarification of the 
phrase “packaging must correspond to a 
design type that has passed a leakproof 
test at the Packing Group II level” in 
Special Provisions 47, 48, and 49. 

RSPA is adding the entries for solid 
materials containing flammable, 
corrosive, or toxic liquids in this rule to 
provide shippers with additional 
generic entries to describe solids that 
contain liquids that are either 
flammable, corrosive, or toxic (e.g., soil 
contaminated with toxic material from 
an underground storage tank) and have 
not been tested to verify the hazard 
class. However, if free liquid is present 
at the time the material is loaded, these 
shipping descriptions may not be used. 
The new entries are not intended to 
regulate non-hazardous materials (i.e., 
those materials that do not meet any 
hazard class definition). The phrase 
regarding the leakproof test is intended 
to have these materials transported in a 
packaging whose “‘design type”’ has 
been leakproof tested. Therefore, only 
the design, not every packaging, need be 
subjected to the leakproof test. 

One commenter objected to RSPA’s 
proposed amendment to require a 
CORROSIVE subsidiary label in 
addition to a POISON GAS primary 
label on packages containing dry sulfur 
dioxide. The commenter stated that the 
material is not corrosive to carbon or 
stainless steel, and the commenter 
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expressed concern that addition of a 
CORROSIVE label will require more 
frequent cargo tank inspections under 
§ 180.407. 

In the context of § 180.407, corrosive 
lading means that a material has a 
corrosive effect on a cargo tank. It is the 
shipper'’s responsibility to determine 
whether a material is corrosive to the 
material of construction of a cargo tank. 
Because of the corrosive effects dry 
sulfur dioxide has on skin tissue, RSPA 
is adopting the Class 8 subsidiary label 
as proposed. 

RSPA received several comments 
requesting new bulk packagings for 
chlerosulfonic acid, dimethy] sulfate, 
and titanium tetrachloride. RSPA is not 


accepting these comments because they 
are beyond the scope of this rulemaking. 
RSPA is making several changes to 
the IBC authorizations in the HMT 
based on petitions for reconsideration 
received to Docket HM-181E. RSPA will 
handle all other petitions received to 
Docket HM—181E in a future Federal 
Register publication. The following 
materials will be allowed, through a 
revised Special Provision B110, to be 
transported in IBCs authorized in 
§ 173.242(d): UN2030, UN2014, U3149, 
UN2078, UN1790, UN2076, UN2022. In 
addition, Special Provision B100, which 
does not allow the use of IBCs, is 
removed from “Chioropicrin mixtures, 
n.o.s, 6.1, UN1583, Packing Group III’. 


Special Provision B53 also is revised to 
indicate that it does not apply to IBCs. 


The following tables identify those 
entries that are: (1) Deleted; (2) 
significantly changed; or (3) added. An 
entry is considered significantly 
changed if there is a change in (1) the 
shipping name, (2) IM tank 
authorization, (3) subsidiary labeling, 
(4) classification, or (5) packaging. Each 
entry is identified by its identification 
number which, along with the cross- 
reference table appearing in the HMR 
prior to the HMT,.can be used to 
identify the affected entries. Unless 
otherwise indicated, the identification 
numbers are ‘‘UN” numbers: 


LiST OF ENTRIES DELETED FROM THE § 172.101 TABLE 





NA1086 


0416 





NA2255 * 


**1270 


1705 2497 | 3030-3043 





NA2810* 


1118 





NA2811* 


1271 
1255 





0273 


1584 
1256 





0274 


1592 
1257 





1703 











1864 
2207 
2229 
2449 


25538 
2860 
2951-2955 
2970-2973 


NA9Q259 * 
NA9276* 











“See new entry added by the UN recommendations. 
**See new NA number (NA1270). 


LIST OF ENTRIES ‘SIGNIFICANTLY CHANGED 





1474, 
1475 
1477 


1731 
1740 


2006 
2022 













































































1481 
1482 
1483 
1489 
502 
1506 
1508 
1511 
1517 
1549 
1564 
1566 
1570 
1588 
1589 
1590 
1599 


1602 
1605, 


1648 
1660 











2534 
2557 
2564 


2818 
2821 
2823, 





2826 
2834 
2837 
2841 
2845 
2846 
2857 
2869 
2874 
2881 

2904-2905 

2921-2930 


2571 
2583 
2584 
2585 
2586 
2604 
2606 
2610 
2616 
2619 
2626 
2670 
2677 | 
2679 
2681 
2684 
2693 
2733 
2734 
2735 
2741 
2742 
2757-2787 
2789 
2796 
2801 
2810 
2813 
2817 


3119-3150 
1717 
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List OF ADDITIONS TO THE § 172.101 


TABLE 


LiST OF ADDITIONS TO THE § 172.101 


TABLE—Continued 


List OF ADDITIONS TO THE § 172.101 


TABLE—Continued 





UN # 


Shipping name 


UN # 


Shipping name 








UN # 


Shipping name 





0491 
0492 





CHARGES, PROPELLING. 

SIGNALS, RAILWAY TRACK, EXPLO- 
SIVE. 

SIGNALS, RAILWAY TRACK, EXPLO- 
SIVE. 

JET PERFORATING GUNS, 
CHARGED, oil well, without deto- 
nator. 

PROPELLANT, LIQUID. 

OCTONAL. 

PROPELLANT, LIQUID. 

PROPELLANT, SOLID. 

PROPELLANT, SOLID. 

MEDICINE, LIQUID, TOXIC, N.O.S. 

BENZALDEHYDE. 

PENTACHLOROPHENOL. 

COMPRESSED GAS, OXIDIZING, 
N.O.S. 

LIQUEFIED GAS, OXIDIZING, N.O.S. 

GAS, REFRIGERATED LIQUID, 
N.O.S. 

1,1,1,2-TETRAFLUOROETHANE. 

LIQUEFIED GAS, TOXIC, FLAM- 
MABLE, N.O.S. 

LIQUEFIED GAS, 
N.O.S. 

LIQUEFIED GAS, TOXIC, N.O.S. 

LIQUEFIED GAS, N.O.S. , 

ARTICLES, PRESSURIZED PNEU- 
MATIC or HYDRAULIC (containing 
non-flammable. gas). 

ENGINES, INTERNAL COMBUSTION, 
including when fitted in machinery or 
vehicles. 

GAS SAMPLE, NON-PRESSURIZED, 
FLAMMABLE, N.O.S., not refrig- 
erated liquid. 

GAS SAMPLE, NON-PRESSURIZED, 
TOXIC, FLAMMABLE, N.O.S., not 
refrigerated liquid. 

GAS SAMPLE, NON-PRESSURIZED, 
TOXIC, N.O.S., not refrigerated liq- 
uid. 

ALUMINIUM PROCESSING 
PRODUCTS. 

BATTERY-POWERED VEHICLE or 
BATTERY-POWERED EQUIPMENT 
(wet battery). 

TITANIUM DISULPHIDE. 

SOLIDS CONTAINING FLAMMABLE 
LIQUID, N.O.S. 

FLAMMABLE ~ SOLID, 
MOLTEN, N.O.S. 

FLAMMABLE SOLID, INORGANIC, 
N.O.S. 

FLAMMABLE SOLID, TOXIC, INOR- 
GANIC, N.O.S. 

FLAMMABLE SOLID, CORROSIVE, 
INORGANIC, N.O.S. 

METAL SALTS OF ORGANIC CON- 
POUNDS, FLAMMABLE, N.O.S. 

METAL HYDRIDES, FLAMMABLE, 
N.O.S. 

SELF-HEATING LIQUID, ORGANIC, 
N.O.S. 

SELF-HEATING LIQUID, TOXIC, OR- 
GANIC, N.O.S. 

SELF-HEATING LIQUID, CORRO- 
SIVE, ORGANIC, N.O.S. 


FLAMMABLE, 


BY- 


ORGANIC, 


3186 
3187 
3188 
3189 
3190 
3191 
3192 
3194 


.3200 


3203 
3205 
3206 





SELF-HEATING LIQUID, INORGANIC, 
N.0.S 


SELF-HEATING LIQUID, TOXIC, IN- 
ORGANIC, N.O.S. 

SELF-HEATING LIQUID, CORRO- 
SIVE, INORGANIC, N.O.S. 

METAL POWDER, SELF-HEATING, 


N.O.S. 

SELF-HEATING SOLID, INORGANIC, 
N.O.S. 

SELF-HEATING SOLID, TOXIC, IN- 
ORGANIC, N.O.S. 

SELF-HEATING SOLID, CORROSIVE, 
INORGANIC, N.O.S. 

PYROPHORIC LIQUID, INORGANIC, 
N.O.S. 

PYROPHORIC SOLID, INORGANIC, 
N.O.S. 

PYROPHORIC ORGANOMETALLIC 
COMPOUND, N.O.S. 

ALKALINE EARTH 
ALCOHOLATES, N.O.S. 

ALKALI! METAL ALCOHOLATES, 
SELF-HEATING, CORROSIVE, 
N.O.S. 

ORGANOMETALLIC COMPOUND or 
COMPOUND SOLUTION or 
COMPOUND DISPERSION, 
WATER-REACTIVE, FLAMMABLE, 
N.O.S. 

METALLIC SUBSTANCE, WATER-RE- 
ACTIVE, N.O.S. 

METALLIC SUBSTANCE, WATER-RE- 
ACTIVE, SELF-HEATING, N.O.S. 
CHLORATES, INORGANIC, AQUE- 

OUS SOLUTION, N.O.S. 

PERCHLORATES, INORGANIC, 
AQUEOUS SOLUTION, N.O.S. 

HYPOCHLORITES, INORGANIC, 
N.O.S. 

BROMATES, INORGANIC, AQUEOUS 
SOLUTION, N.O.S. 

PERMANGANATES, INORGANIC, 
AQUEOUS SOLUTION, N.O.S. 

PERSULPHATES, INORGANIC, 
N.O.S. 

PERSULPHATES, INORGANIC, 
AQUEOUS SOLUTION, N.O.S. 

PERCARBONATES, INORGANIC, 
N.O.S. 

NITRATES, INORGANIC, AQUEOUS 
SOLUTION, N.O.S. 

NITRITES, INORGANIC, AQUEOUS 
SOLUTION, N.O.S. 

PENTAFLUOROETHANE. 

SELF-REACTIVE LIQUID TYPE B. 

SELF-REACTIVE SOLID TYPE B. 

SELF-REACTIVE LIQUID TYPE C. 

SELF-REACTIVE SOLID TYPE C. 

SELF-REACTIVE LIQUID TYPE D. 

SELF-REACTIVE SOLID TYPE D. 

SELF-REACTIVE LIQUID TYPE E. 

SELF-REACTIVE SOLID TYPE E. 

SELF-REACTIVE LIQUID TYPE F. 

SELF-REACTIVE SOLID TYPE F 

SELF-REACTIVE LIQUID TYPE 
TEMPERATURE CONTROLLED. 

SELF-REACTIVE SOLID TYPE 
TEMPERATURE CONTROLLED. 

SELF-REACTIVE LIQUID TYPE 
TEMPERATURE CONTROLLED. 


METAL 


3234 
3235 





SELF-REACTIVE SOLID. TYPE 
TEMPERATURE CONTROLLED. 

SELF-REACTIVE LIQUID TYPE 
TEMPERATURE CONTROLLED. 

SELF-REACTIVE SOLID TYPE 
TEMPERATURE CONTROLLED. 

SELF-REACTIVE LIQUID TYPE 
TEMPERATURE CONTROLLED. 

SELF-REACTIVE SOLID TYPE 
TEMPERATURE CONTROLLED. 

SELF-REACTIVE LIQUID TYPE 
TEMPERATURE CONTROLLED. 

SELF-REACTIVE SOLID TYPE 
TEMPERATURE CONTROLLED. 

2—BROMO-2-NITROPROPANE-1 ,3— 
DIOL. 

AZODICARBONAMIDE. 

SOLIDS CONTAINING TOXIC LIQUID, 
N.O.S. 

SOLIDS CONTAINING CORROSIVE 
LIQUID, N.O.S. 

METHANESULPHONYL CHLORIDE. 

SODIUM PEROXOBORATE, ANHY- 
DROUS. 

MEDICINE, LIQUID, FLAMMABLE, 
TOXIC, N.O.S. 

MEDICINE, SOLID, TOXIC, N.O.S. 

CHLOROACETIC ACID, MOLTEN. 

ISOSORBIDE-5—MONONITRATE. 

DIFLUOROMETHANE. 

DISODIUM TRIOXOSILICATE, 
PENTAHYDRATE. 

TRIBUTYLPHOSPHANE. 

tert-BUTYL HYPOCHLORITE. 

ELEVATED TEMPERATURE LIQUID, 
N.O.S. with flash point above 37.8 
°C, at or above its flash point. . 

ELEVATED TEMPERATURE LIQUID, 
N.O.S., at or above 100 °C and 
below its flash point. 

ELEVATED TEMPERATURE SOLID, 
N.O.S., at or above 240 °C. 

AMINES, SOLID, CORROSIVE, 
N.O.S. or POLYAMINES, SOLID, 
CORROSIVE, N.O.S. 

CORROSIVE SOLID, ACIDIC, INOR- 
GANIC, N.O.S. 

CORROSIVE, SOLID, ACIDIC, OR- 
GANIC, -N.O.S. 

CORROSIVE, SOLID, BASIC, INOR- 
GANIC, .N.O.S. 

CORROSIVE, SOLID, BASIC, OR- 
GANIC, N.O.S. 

CORROSIVE, LIQUID, ACIDIC, INOR- 
GANIC, N.O.S. 

CORROSIVE, LIQUID, ACIDIC, OR- 
GANIC, N.O.S. 

CORROSIVE, LIQUID, BASIC, INOR- 
GANIC, N.O.S. 

CORROSIVE, LIQUID, BASIC, OR- 
GANIC, N.O.S. 

AIR BAG INFLATORS or AIR BAG 
MODULES or SEAT-BELT PRE- 
TENSIONERS or SEAT-BELT MOD- 
ULES. 

POLYESTER RESIN KIT. . 

NITROCELLULOSE MEBRANE FIL- 
TERS. 

ETHERS, N.O.S. 

ESTERS, N.O.S.. 
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LiST OF ADDITIONS TO THE § 172.101 
TABLE—Continued 





UN # Shipping name 





3273 | NITRILES, 
N.O.S. 
ALCOHOLATES. SOLUTION, N.O.S., 
in alcohol. 
NITRILES, 
N.O.S. 

NITRILES, TOXIC, N.O.S. 

CHLOROFORMATES, TOXIC, COR- 
ROSIVE, N.O.S. 

ORGANOPHOSPHORUS 
COMPOUND, TOXIC N.O.S. 

ORGANOPHOSPHORUS 
COMPOUND, TOXIC, FLAMMABLE, 
N.O.S. 

ORGANOARSENIC 
N.O.S. 

METAL CARBONYLS, N.O.S. 

ORGANOMETALLIC COMPOUND, 
TOXIC N.O.S. 

SELENIUM COMPOUND, N.O.S. 

TELLURIUM COMPOUND, N.O.S. 

VANADIUM COMPOUND, N.O.S. 

FLAMMABLE LIQUID, TOXIC, COR- 
ROSIVE, N.O.S. 

TOXIC LIQUID, INORGANIC, N.O.S. 

TOXIC SOLID, INORGANIC, N.O.S. 

TOXIC LIQUID, CORROSIVE, INOR- 
GANIC, N.O.S. 

TOXIC SOLID, CORROSIVE, INOR- 
GANIC, N.O.S. 

BATTERIES, CONTAINING SODIUM, 
or CELLS, CONTAINING SODIUM. 
HYDRAZINE,AQUEOUS SOLUTION 
with not more than 37% hydrazine, 

by mass. 

HYDROGEN CYANIDE, SOLUTION IN 
ALCOHOL with not more than 45% 
hydrogen cyanide. 

HYDROCARBONS, LIQUID, N.O.S. 

HEPTAFLUOROPROPANE. 

ETHYLENE OXIDE AND 
CHLOROTETRAFLUOROETHANE 
MIXTURE with not more than 8.8% 
ethylene oxide. 

ETHYLENE OXIDE AND 
PENTAFLUOROETHANE MIXTURE 
with not more than 7.9% ethylene 
oxide. 

ETHYLENE OXIDE AND 
TETRAFLUOROETHANE MIXTURE 
with not more than 5.6% ethylene 
oxide. 

ETHYLENE OXIDE AND CARBON DI- 
OXIDE MIXTURE with more than 
87% ethylene oxide. 

CORROSIVE LIQUID, SELF-HEAT- 
ING, N.O.S. 


FLAMMABLE, TOXIC, 
3274 


3275 TOXIC, FLAMMABLE, 


3276 
3277 


3278 
3279 


3280 COMPOUND, 


3281 
3282 


3283 
3284 
3285 
3286 
3287 
3288 
3289 
3290 
3292 


3293 


3294 


3295 
3296 
3297 


3300 


3301 








Appendix B to § 172.101. In the 
NPRM, RSPA proposed the addition of 
two notes which are consistent with 
recent IMO decisions. The first, Note 4, 
allows a material meeting criteria for a 
marine pollutant in the IMDG Code but 
not listed in Appendix B of § 172.101, 
to be transported as a marine pollutant. 
Note 5 allows the Associate 
Administrator for Hazardous Materials 
Safety to except from HMR 


. requirements a material listed in 


Appendix B of the HMR that does not 
meet the IMDG Code criteria for a 
marine pollutant. In addition, RSPA 
proposed to amend the HMR’s List of 
Marine Pollutants by adding or 
removing a number of materials. 
Commenters to these proposals 
generally supported the proposed 
changes. One commenter questioned the 
addition of Notes 4 and 5. However, the 
majority of commenters addressing 
these proposed changes supported the 
addition of these notes. RSPA is 
adopting these notes for consistency 
with IMDG Code provisions. Note 4 is 
consistent with the 27th Amendment to 
the IMDG Code, which allows the use of 
criteria for designating marine 
pollutants. Note 5 provides flexibility so 
that if a substance does not meet the 
IMDG Code criteria for a marine 
pollutant the Associate Administrator 
may except it from the HMR marine 
pollutant requirements. 

Other commenters thought it more 
appropriate to address these proposals 
under Docket HM-—211; Marine 
Pollutants. RSPA disagrees; handling 
marine pollutant issues in Docket HM- 
215A will facilitate the harmonization 
of the HMR with the IMDG Code in 
conjunction with the January 1, 1995 
implementation date for the 27th 
Amendment to that Code. 

Section 172.102. Special Provisions 
24, 26, 32, 34-37, 39, 40, 43-52 and 54 
are added to § 172.102, Special 
Provisions 16, 23, B53, and B110 are 
revised, and Special Provisions 25, 41, 
and A33 are removed. These special 
provisions relate to certain materials’ 
classifications and any special 
packaging requirements that are 
necessary to safely transport these 
materials. 

Section 172.203. One commenter 
addressing proposed changes to the 
marine pollutant provisions requested 
relief from certain shipping paper 
requirements for specific hydrocarbon 
compounds which fall under the 
requirements of 49 CFR Part 130, which 
prescribes prevention and response 
requirements for the transportation of 
oil. This commenter believed that 
petroleum products subject to Part 130 
should be exempt from the requirement 
in § 172.203(l) to indicate on a shipping 
paper that the material is also a marine 
poliutant. RSPA partially agrees with 
the commenter that hazardous materials 
that are subject to 49 CFR Part 130 
should not be subject to the marine 
pollutant shipping paper requirements 
of § 172.203(1)(2). Therefore, RSPA is 
revising § 172.203(1}(2) to except 
petroleum products that are subject to 


the provisions of 49 CFR Part 130 when 
transported in bulk by road or rail. 

A new paragraph (0) is added to 
require additional information to be 
included in the shipping paper 
description for organic peroxides and 
self-reactive materials. In addition, 
paragraphs (k) and (m) are revised based 
on changes to the HMT. In paragraph 
(k), the list of shipping names requiring 
technical names is revised based on 
changes to the HMT. In paragraph (m), 
the reference to “Poison” is modified to 
include an alternative reference to 
“Toxic.” 

Section 172.204. RSPA proposed to 
amend the certification statement in 
paragraph (a)(2) by adding “‘placarded” 
as a condition for declaring a shipment 
to be properly prepared for 
transportation. The intent of this 
proposed change is to provide 
consistency with international 
declarations and enable one shipper 
certification statement to be used for 
both domestic and export shipments so 
that different preprinted forms are not 
needed. Commenters supported this 
proposed change for certifying an 
international shipment, but were 
divided as to whether it is appropriate 
for domestic transportation. Several 
commenters suggested that paragraph 
(a)(1) be deleted because it is no longer 
required. Other commenters believed 
that paragraph (a)(1) should be retained 
for domestic purposes without the 
addition of ‘‘placarded” to the 
certification. According to these 
commenters, certifying that a shipment 
has been properly placarded is 
inconsistent with the provisions in 
§ 172.506 that a shipper must offer and 
a carrier must affix the required 
placards for transportation by highway. 
RSPA believes that the addition of 
‘“placarded” in the certification would 
not apply to shipments for which the 
offeror has no control over affixing 
placards. However, in this rule, RSPA is 
retaining paragraph (a)(1) for domestic 
purposes and is adopting paragraph 
(a)(2) as proposed for use in either 
domestic or international transportation. 
In addition, paragraph (a)(2) is amended 
by removing the provision to indicate 
the mode of transportation in the 
shipper’s certification. This revision is 
consistent with the multimodal 
approach adopted in the UN 
Recommendations, ICAO and IMDG 
Code. ; 

Section 172.320. Section 172.320 is 
adopted as proposed to authorize all 
product codes that are traceable to an 
“EX-number” to be marked on boxes of 
explosives in lieu of the EX number. 

Section 172.325. The identification 
number “9259” shown in the HOT 
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marking illustration in paragraph (c) is 
revised to read. “3257” to reflect the new 
UN number assigned: to “Elevated 
temperature material, liquid, n.o.s.”” 

Section 172.400a. A new paragraph 
(c):is adopted as proposed to state that 
a subsidiary POISON label is not 
required on a package bearing a primary 
CORROSIVE label if the poison hazard 
of the material inside is based solely on 
corrosive destruction of tissue and is not 
due to systemic poisoning. In addition, 
based on the merit of comments, RSPA 
is adding a new paragraph (d) to allow 
the use of a POISON label in place of 
a KEEP AWAY FROM FOOD label for 
domestic transportation of Division 6.1 
PG Ill materials. 

Section 172.402. Paragraph (a\{2) is 
adopted as proposed to incorporate 

_ certain subsidiary labeling provisions in 
the subsidiary labeling table in 
paragraph (a)(2). These provisions 
require subsidiary hazard labeling for 
Class 8 Packing Group Hi materials and 
Class 3. Packing Group Ill materials 
except for Class 3 Packing Group Ill 
materials having a flash point at or 
above 38°C (100°F) when transported by 
highway or rail. In.addition, paragraph 
(a}(1) is revised to clarify that if Column 
6 of the § 172.101 Table indicates a 
subsidiary label for which there is an 
exception in paragraph (a)({2) of 
§ 172.402, the exception applies. This 
revision is based on the merit of — 
comments urging consist€hcy in 
subsidiary labeling provisions. 

In the NPRM, RSPA discussed a 
change adopted in the eighth revised 
edition of the UN Recommendations 
which removed the STOW AWAY 
FROM FOODSTUFFS label and: placard 
and replaced them. with the POISON 
label and placard for materials having 
either a primary or secondary hazard: in 
Division 6.1 Packing Group Ill. As. noted 
previously, RSPA is addressing this 
issue in.a rulemaking action under 
Docket HM-—217; however, RSPA 
believes that a package containing a 
material meeting Division 6.1 Packing 
Group Il criteria as either a primary or 
subsidiary hazard should bear a label 
which communicates a warning that the 
material must be kept separate from 
foodstuffs when transported 
domestically by any mode. This. was 
discussed in the preamble of the notice, 
and the propesed changes to the 
§ 172.101 Table included the addition of 
a KEEP AWAY FROM FOOD label in 
Column 6 for each affected entry. 
However, RSPA inadvertently 
neglected, in the § 172.402(a)(2) 
proposed regulatory text changes, to 
remove the “N” at the intersection of 
row “III” and column “6.1” and replace 
it with an “X”. Commenters om this 


issue opposed any required domestic 
labeling of materials having a subsidiary 
hazard of Division 6.1 Packing Group 
Ill. Both HMAC and the Conference on 
Safe Transportation of Hazardous 
Articles (COSTHA) stated that any 
proposed changes should be deferred for 
consideration under Docket HM-—217. In 
addition, COSTHA noted potential 
changes to UN toxicity classification 
criteria and claimed that adopting 
harmonized toxicity criteria will 
decrease the number of liquids in 
Division 6.1 Packing Group III. 
COSTHA encouraged RSPA not to 
revise provisions for the labeling and 


_ placarding of Division 6.1 Packing 


Group III materials until the UN and 
DOT have completed harmonization 
efforts. 

The preamble section review in the 
NPRM clearly expressed RSPA’s intent 
to revise § 172.402(a){2) to replace the 
“N” with an “X”’ (which would have the 
effect of requiring subsidiary labeling 
for materials having a Division 6.1 
Packing Group Ill subsidiary hazard). 
RSPA believes that materials having a 
primary or secondary hazard of Division 
6.1 PG Hl pose a risk not only of food 
contamination, but also. dermal and 
inhalation hazards sufficient to. warrant 
hazard communication. Therefore, 
RSPA is adopting the requirement for 
subsidiary hazard labeling for Division 
6.1 Packing Group III materials when 
transported in amy mode. 

Also, new subsidiary labeling 
requirements for Class 2: materials are 
added as paragraphs (f) and.(g). Several 
commenters requested clarification of 
proposed paragraph (f) regarding a 
Division 2.2 material that meets the 
definition of an oxidizer. RSPA is 
clarifying in this final rule that a 
Division 2.2 material may meet the 
definition of an oxidizing gas, as 
defined im § 171.8. 

Section 172.411. A requirement 
specifying a minimum height for the 
compatibility group letter on certain 
EXPLOSIVE labels is removed. 

Section 172.416. Section 172.416 is 
revised to allow the use of the words 
“TOXIC GAS” on the POISON GAS 
label. 

Section 172.430. Section. 172.430 is 
revised to: allow the use of the werd 
“TOXIC” on the POISON label. 

Section 172.540. Section 172.540 is 
revised to allow the use of the words 
“TOXIC GAS” on the POISON GAS 
placard. 

Section 172.547. Section 172.547 is 
revised to reduce the size requirement 
for the word “spontaneously” in the 
“SPONTANEOUSLY COMBUSTIBLE” 
placard from 25 mm to 12 mm. 


Section 172.554. Section. 172.554 is 
revised to allow the use of the word 
“TOXIC” on the POISON placard. 


Part 173 


Section 173.2a. Consistent with the 
UN Recommendations, the Precedence 
of Hazards Table is adopted as proposed 
to account for combinations of Division 
4.2 and Class 8 materials which 
currently are denoted as impossible 
combinations. In addition, two new 
notes are added at the end. of the 
paragraph (b) table. Note 1 specifies 
that, for materials having multiple risks 
which are not listed by technical name 
in the § 172.101 Table, the most 
stringent packaging group must be used. 
Note 2 is added to specify the class 
assignment for a material which meets 
the definition of Class 8 and has.an 
inhalation toxicity by dusts. and mists at 
the Packing Group I level. 

Section 173.21. A revised reference to 
the § 173.224 self-reactive materials: 
table is adopted as. proposed to reflect 
changes to the table. 

Section 173.22. Revised paragraph 
(a){3){i) is adopted as proposed to 
indicate that the marking appearingon 
the bottom. of a metal or plastic drum in 
accordance with § 178.503 is net an 
acceptable means of determining if the 
drum is an authorized packaging. 
Paragraph (a)(2) is revised to recognize 
packagings manufactured outside the 
U.S. as provided in § 173.24(d)(2), and 
paragraph (a)(4) is revised to limit 
notification provisions to packagings 
manufactured in the U.S. 

Section 173.24. Paragraph (d} is . 
adopted as proposed to specify the 
conditions under which foreign- 
manufactured packagings may be used. 
The revision stipulates the conditions 
under which foreign-manufactured UN 
packagings may be filled and used in 
the U.S. Only packagings from countries 
affording the same degree of acceptance 
to U.S.-manufactured packagings may 
be used. Several commenters did not 
realize that this proposed revision 
applies to empty packagings being 
imported into the U.S. for filling. They 
thought that the proposal applied to 
packagings already filled with a 
hazardous material before being 
imported into the U.S. Provisions 
concerning the import of filled 
packagings.are contained im §§ 171.11, 
171.12, and 171.12a and are not 
amended in this final rule. Other 
commenters expressed concern as to the 
ability of U.S. shippers to determine 
which countries recognize U.S. 
packagings. Two commenters suggested 
that RSPA periodically publish a notice 
in the Federal Register, listing those 
countries that do net recognize U.S, 
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manufactured UN standard packagings. 
Several commenters objected to the 
issue of reciprocity being addressed in 
a rulemaking action, claiming this.is a 
political issue. One alternative 
suggested by commenters is to consider 
and resolve such issues at the UN or by 
the competent authorities of the 
countries involved. RSPA agrees that 
every effort should be made by the 
competent authority of each country 
involved to resolve reciprocity issues. 
RSPA would only resort to declaring a 
country as not providing reciprocal 
treatment for UN standard packaging 
manufactured in the U.S. in a Federal 
Register notice after exhausting 
attempts to resolve differences through 
negotiation. 

In addition, revised paragraph 
(e)(4)(ii) is adopted as proposed to 
prohibit hazardous materials from being 
packed or mixed with other hazardous 
or nonhazardous materials in the same 
outer packaging if such materials are 
capable of reacting with each other and 
causing the evolution of “asphyxiant 

ases.”” 

Section 173.25. Paragraph (a) is 
adopted as proposed to refer to the 
definition of ““Overpack” in § 171.8, 
which also is amended to provide 
examples of suitable overpacks. 
Commenters generally supported the 
proposed revision; however, based on 
several comments, there appears to be 
confusion regarding the current 
provisions for overpacks, specifically 
concerning the marking, labeling and 
use of shrink- or stretch-wrapped 
pallets. Currently, shrinkwrap is 
considered an overpack when 
consolidating packages on a pallet. The 
overpack must be marked and labeled 
for each hazardous material contained 
therein unless markings and labels 
representative of each hazardous 
material are visible. If packages are 
stacked and banded on a pallet, the 
packages should be positioned, when 
possible, so that the markings and labels 
are visible on the outside of the stack. 

Paragraph (b) is added as proposed to 
authorize shrink-wrapped or stretch- 
wrapped trays as outer packagings for 
inner packagings prepared under 
limited quantity or consumer 
commodity provisions if the completed 
package is capable of meeting the 
Packing Group III performance level and 
the gross weight of the package does not 
exceed 20 kg. This proposal generated 
opposition from carriers, who claimed 
that shrink wrap as an outer packaging 
does not provide adequate protection 
from the rigors of transportation and 
should not be authorized. However, at 
least one of these commenters was 
referring to a shrink-wrapped pallet 


rather than a package limited to 20 kg 
(44 pounds) gross weight. On the other 
hand, commenters such as COSTHA 
strongly supported this proposal, but 
requested that RSPA maintain 
consistency with the UN 
Recommendations by authorizing the 
use of shrink-wrapped or stretch- 
wrapped trays as outer packagings 
without imposing a requirement that 
these completed packagings be capable 
of passing Packing Group III 
performance tests. . 

Section 173.28. RSPA is not adopting 
a proposed revision to paragraph (b)(1), 
based on the merit of a comment 
suggesting the sentence duplicates the 
provisions of § 173.24(d) and should 
only apply to the reuse of packagings 
required to meet performance standards, 
not to the reuse of all packagings. The 
Association of Container Reconditioners 
(ACR) urged RSPA to revise the footnote 
to the table in paragraph (b)(4), to 
restore the minimum thicknesses to 
what was required when the final rule 
was published on December 21, 1990. 
ACR pointed out that in corrections and 
amendments made in 1991, the footnote 
to the table in paragraph (b)(4) had been 
revised to allow reuse of metal drums 
with a minimum wall thickness of 0.8 
mm and minimum head thickness of 1.1 
mm. ACR asked that the note be revised 
to reference minimum thicknesses of 
0.82 mm and 1.09 mm. Since these 
changes were not proposed in the 
NPRM, RSPA is not revising the 
minimum thicknesses at this time; 
however, the number “0” has been 
added after the last digit in each 
instance for clarity. 

A commenter expressed confusion 
over the requirement for the nominal or 
minimum thickness to be permanently 
marked on a packaging that is to be 
reused. The commenter stated that it 
appeared that the marking could be 
either the nominal or minimum 
thickness. Paragraph (b)(4) has been 
revised to clarify that the nominal 
thickness is marked on metai 
packagings, and the minimum thickness 
must be marked on plastic packagings 
which are to be reused. 

New paragraph (b)(7) is added to 
waive requirements for leaktesting prior 
to each reuse to certain packagings used 
in limited operations. The NPRM 
proposed to waive retesting 
requirements for stainless steel, monel, 
or nickel drums, which are constructed 
with a thickness at least one and one 
half times the minimum required by 
§ 173.28(b)(4), and which are refilled 
with the same or similar compatible 
contents and transported by a private 
carrier, contract carrier, or common 
carrier in a transport vehicle or freight 


container used exclusively for such 
service, within a distribution chain 
controlled by the offeror. 

Commenters overwhelmingly 
supported RSPA’s proposed paragraph 
(b)(7). Numerous commenters suggested 
that RSPA extended the provisions of 
paragraph (b)(7) to plastic drums in 
addition to stainless steel, monel, and 
nickel drums. The commenters cited the 
high costs that would be incurred by 
plastic drum users if leak testing were 
required prior to each use. Many 
commenters stated that the leak test 
itself could cause damage to plastic 
drums over time, due to the bulging of 
the packaging caused by internal 
pressure. Commenters asked that RSPA 
revise paragraph (b)(7) to be more 
consistent with the UN 
Recommendations, which require leak 
testing for plastic drums only after 
reconditioning. 

RSPA recognizes that the UN 
Recommendations do not require a 
packaging to be leakproofness tested 
before it is reused for transport, but only 
after it is reconditioned. However, RSPA 
notes that the UN Recommendations, at 
section 9.6.7.2., limit the period of use 
for plastic drums and jerricans to five 
years from the date of manufacture. The 
HMR do not currently place a limit on 
the period of use for plastic drums. 
RSPA believes that under certain 
controlled conditions, plastic drums can 
be used safely without leak testing prior 
to each reuse. 

Upon further consideration of the 
leakproofness testing requirements for 
plastic drums, RSPA has determined 
that the types of damage to plastic 
drums caused by normal transportation 
stresses include puncture, abrasion of 
plastic material, and loose or damaged 
closures. RSPA believes that these types 
of damage can be detected by a thorough 
visual examination by a person who is 
qualified to identify such damage. RSPA 
also believes that damage to plastic 
drums from abrasion, puncture, and 
damaged fittings can be minimized with 
careful handling. For that reason, RSPA 
believes that plastic drums used in 
distribution chains controlled by the 
offeror can be used safely without leak 
testing prior to each reuse. However, 
damage caused by incompatibility of the 
product being shipped with the plastic 
of the drum would not be detected 
through an external visual examination. 
Because such damage can happen and 
worsen over time, RSPA believes that 
after five years of use, a plastic drum 
should be subjected to a leak test prior 
to each reuse for the shipment of liquid 
hazardous materials. 

New paragraph § 173.28(b)(7) 
authorizes the reuse, without leak 
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testing, of certain drums including those 
constructed of stainless steel, monel, 
nickel, and plastic. In order to ensure an 
appropriate level of safety, when 
stainless steel, monel, or nickel drums 
are reused without undergoing 
leakproofness testing, they are required 
to meet more stringent thickness 
standards than prescribed in paragraph 
(b)(4). Plastic drums: may be reused 
without undergoing leakproofness 
testing only for five years from the date 
of manufacture, consistent with the UN 
Recommendations. After five years from 
the date of manufacture, such drums 
could continue to be used only if 
leakproofness-tested prior to each reuse. 
Metal and plastic drums can only be 
reused without leak testing when 
refilled with the same or similar 
contents, and transported by a private 
carrier, contract carrier, or common 
carrier in a transport vehicle or freight 
container used exclusively for such 
service, within a distribution chain 
controlled by the offeror. As proposed 
in the NPRM, other packagings could 
qualify only if approved by the 
Associate Administrator for Hazardous 
Materials Safety. In any case, a 
packaging which, upon visual 
examination, shows evidence of a 
reduction in integrity must be 
reconditioned and, if applicable, leak 
tested, before being reused. 

RSPA does not agree with 
commenters who suggested that the 
waiver of leak testing requirements.be 
extended to metal drums other than 
those made from stainless steel, monel, 
and nickel. Transportation stresses 
typically can cause leakage, from the 
chime seams of these drums, that is 
most appropriately detected through the 
performance of a leakproofness test. 

In addition, paragraph (c)(1)(i) is 
revised to clarify that only external 
coatings must be removed when 
reconditioning metal drums. 

Section. 173.33. Paragraph (c){5) is 
amended as proposed to limit the 
provisions of the paragraph to materials 
in Packing Groups | and II of Division 
6.1. 

Section 173.52. The descriptions of 
Compatibility Group B is revised to 
clarify that detonators and similar 
articles are included within this 
description even if they do not contain 
primary explosives. In. addition, in the 
descriptions for Compatibility Groups E 
and F, the word “gel” is added to clarify 
that articles with a propelling charge 
containing gel may not be classified in 
Compatibility Group E or F 

Section 173.59. The definitions 
“powder, smokeless,” “propellants, ”’ 
and “charges, propelling” are revised 
and definitions for “charges, propelling, 


for cannon,” “propellent, liquid,” and 
“propellant, solid” are added. 

Section 173.60. Paragraph: (b)(15) is 
added to require all plastic packagings 
to be static-resistant. 

Section 173.62. The Explosives Table 
is amended to add new descriptions for 
Class 1 materials. In addition, the 
packing method for UN0075 and 
UN0143 is revised: to E~159. The Table 
of Packing Methods is editorially 
revised to change the reference to steel 
and aluminum boxes from 4A1 or 4A2 
to. 4A and 4B1 or 4B2' to 4B. Several 
packing methods are revised by. 
authorizing aluminum boxes (4B) as an 
alternate packaging. For clarity, the 
entire Explosive Packing Methods Table 
has been reprinted along with the Table 
of Particular Packaging Requirements 
and Exceptions. Paragraph (e))is revised 
to update the military packaging 
exception to allow explosives packaged 
prior to January 1, 1990, to be 
transported in accordance with the 
packaging provisions in effect on that 
date. 

Section 173.115. The definition of a 
Division 2.2 gas is expanded to include 
asphyxiant and oxidizing gases. 
However, based: on comments received, 
the definition is revised to: be more 
consistent with the definition in the UN 
Recommendations. In addition, the 
definitions. of asphyxiant gas and 
oxidizing gas proposed in the NPRM 
have been moved to: § 171.8. 

Section. 173.120. RSPA received 
several comments supporting the new 
exceptions for Class 3 materials. Some 
of these commenters requested that 
these exceptions be extended to the 
definition of combustible liquids. 
Through RSPA agrees that similar 
exceptions should be adopted for the 
definition of combustible liquid, the 
exceptions have been established for 
materials with a flash point of 141 °F or 
below. The tests may not be appropriate 
for a material with a flash point of 
below 200 °F. Therefore, RSPA is unable 
to adopt this suggestion. However, if 
data is provided to support adoption of 
these test methods, or a modified form 
thereof, RSPA will initiate a new 
rulemaking action to adopt these 
exceptions for combustible liquids. 

Section 173.121. Criteria for including 
viscous Class 3' materials. in Packing 
Group III is revised. Several 
modifications to the method are 
provided when the temperature of the 
flash point is too low for the standard 
procedures. The table in 
§ 173.121(b)(1){iv) is amended for 
consistency with the eighth revision of 
the UN Recommendations. 

Section 173.124. The definition of 
self-reactive materials is revised to 


conform to the changes in the UN 


Recommendations, which now contains 
“generic” shipping descriptions. Seven 
types of self-reactive material (Types A— 
G) are defined! in paragraph  (a)(2):. The: 
procedure for assigning a specific self- 
reactive material to a generic type is set 
forth in paragraph (a)(2)(vi): If a self- 
reactive material is identified by 
technical name im the Self-Reactive 
Materials Table:in § 173.224, the generic 
type is assigned in that Table. The 
lengthy process by which importing and 
exporting countries agree on the 
packaging requirements or assignment 
of a shipping description fora new self- 
reactive material is avoided by using 
this procedure. 

Section 173.128. Editorial revisions 
are made in paragraphs (a), (c)(2) and 
(c)(3), paragraph (b)(7) is clarified and 
procedures for obtaining approvals are 
clarified in revised —— (d). 

Section 173.136. RSPA received 
several comments on the adoption of the 
OECD Guidelines in the definition of 
Class. 8 (corrosive materials). Some: 
commenters supported the proposed 
change,. while others opposed it and 
requested that RSPA not adopt it.. Those 
that opposed the change to the Class 8 
definition cited problems with retesting 
of chemicals tested under the old. 
definition, moistening of solid materials 
before testing, and ‘‘full thickness: 
testing.” The changes adopted in this 
final rule to the definition of Class. 8 are 
a refinement of the existing definition. 
RSPA will not require the retesting of 
materials that have been classified 
under the test method: previously found 
in Appendix A of Part 173. In addition, - 
the new definition will not expand 
significantly the number of materials 
subject to the HMR. Although the OECD 
Guidelines require appropriate 
moistening of a solid material: before 
application to the skin, this minuscule 
amount of liquid should have no effect 
on the outcome of the test. In addition, 
review of some past testing of corrosive 
solids. indicates that moistening is 
already being used as.a vehicle to assure 
good contact with the skin. As stated by 
one commenter, the new definition will 
provide standardization in classifying 
these materials; make more definitive 
information available to emergency. 
responders, drivers, cargo handlers, and 
others; and will facilitate the safe 
handling and emergency response 
procedures for corrosive materials. 
Therefore, RSPA is adopting the 
changes to the definition of Class 8 and 
assignment of Class 8 Packing Groups, 
as proposed. 

Section 173.150. RSPA proposed to 
add language in the introductory text of 
§ 173.150(b) to specifically address 
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combustible liquids in the limited 
quantity provisions. RSPA received a 
comment in opposition to this proposal 
stating that fhere is no difference in the 
way combustible liquids that are 
hazardous substances or hazardous 
wastes (versus non-hazardous 
substances or non-hazardous wastes) are 
treated under the current wording of 
these provisions. However, combustible 
liquids in non-bulk packagings that 
meet the definition of a hazardous 
substance, hazardous waste, or marine 
pollutant currently are subject to 
shipping paper, marking, placarding 
and other requirements set forth in 
§ 173.150(f)(3). RSPA is adopting the 
proposed language to clarify that 
combustible liquids are eligible for the 
limited quantity exceptions if they are 
packaged ee 

Section 173.152. The limited quantity 
provisions for organic peroxides are 
amended by increasing the authorized 
net capacity per inner packaging for 
Type D, E, or F liquid and solid organic 
peroxides and Type B or C solid organic 
peroxides. However, the authorized net 
capacity for liquid Type B or C organic 
peroxides is decreased from 30 ml to 25 
_ ml per inner packaging. 

Section 173.158. Based on the merits 
of a comment and a petition for 
rulemaking (P-—1170), a new paragraph 
(f)(3) is-added for nitric acid of 70 
percent or less to authorize combination 
packagings consisting of inner plastic 
packagings individually overpacked in 

tightly closed metal packagings, and 
further packed in an outer packaging, 
such as a drum or box. This packaging 
currently is authorized for 
transportation in cargo aircraft only, but 
there is no comparable authorization for 
transport in other modes. Offerors of 
nitric acid in plastic packagings are 
‘reminded of the compatibility 
requirements specified in § 173.24(e). 

Section 173.164. Certain exceptions 
for mercury (metallic and articles 
containing mercury), are revised, and a 
4H2 solid plastic box is authorized as an 
outer packaging, consistent with the 
ICAO Technical Instructions. 

Section 173.166. This section is 
amended to limit its applicability to air 
bag inflators and modules showing 
certain specified results when subjected 
to a bonfire test. Airbag modules and 
inflators not meeting the test criteria 
must be transported as explosives. 
RSPA received several comments on the 
transportation of airbags, many of which 
were outside the scope of this 
rulemaking. One commenter requested 
that RSPA revise proposed proper 
shipping names for airbags, but did not 
provide sufficient justification for 
adding a domestic-only proper shipping 


name for these commodities. The 
comments requesting new packaging 
authorization and removal of the Ex- 
number marking requirements have 
been denied because they are 
considered beyond the scope of this 
rulemaking. 

Section 173.168. RSPA proposed the 
addition of a separate section to define 
a “nonspillable battery,” establish 
separate requirements for nonspillable 
batteries (as opposed to the 
requirements for wet batteries contained 
in § 173.159), and provide vibration and 
pressure differential testing criteria. 
Except when transporting a wheelchair 
or other battery-powered mobility aid 
equipped with a nonspillable battery by 
air as checked baggage, a nonspillable 
battery which is protected against short 
circuits, securely packaged and durably 
marked is not subject to any other HMR 
requirements. After further deliberation, 
RSPA has decided not to create a 
separate section for nonspillable 
batteries and, therefore, provisions for 
these batteries will remain in § 173.159. 

Section 173.171. Paragraph (a) is 
revised as proposed to clarify that 
smokeless powder must be examined 
and approved as both Division 1.3 and 
Division 4.1. 

Section 173.185. RSPA is amending 
the requirements for lithium batteries 
consistent with changes in the UN 
Recommendations. While the new 
requirements apply more severe test 
requirements to lithium batteries, they 
also allow batteries with higher 
quantities of lithium to be transported 
without being subject to the regulations, 
provided specified criteria are met. 
Existing batteries previously allowed to 
be transported as Class 9 batteries may 
continue to be transported under the 
present requirements indefinitely if the 
present requirements are met. One 
commenter to this section asked why 
rechargeable batteries are no longer 
specifically mentioned in the section. 
Rechargeable batteries are no longer 
mentioned in the section because such 
batteries are being treated in the same 
manner as other lithium batteries. 

Section 173.189. RSPA received two 
comments on the proposed transport of 
sodium batteries. One commenter 
requested that sodium batteries installed 
in motor vehicles be excepted from the 
HMR, and the other requested that 
sodium batteries be allowed to contain 
polysulfides. RSPA concurs with these 
commenters and has revised this 
proposed section accordingly. 

Section 173.196. RSPA is adopting the 
proposed revision to paragraph (f) to 
clarify that either the inner receptacle or 
the outer packaging for infectious 
substances must be capable of 


withstanding the prescribed pressure 
differential. 

Section 173.211-213. These sections 
are adopted as proposed to change 
packaging identification codes (for steel 
boxes from 4A1 to 4A2 to 4A and for 
aluminum boxes from 4B1 and 4B2 to 
4B) for consistency with international 
requirements. 

ection 173.224. This section is 
revised based on the UN 
Recommendations. Paragraph (b) sets 
forth the Self-Reactive Materials Table 
which identifies the technical name for 
specific self-reactive materials, the 
identification number which is used to 
select the appropriate generic shipping 
description, specifications for 
concentrations of the self-reactive 
material, packing methods that may be 
used, temperature control requirements, 
and additional special provisions. The 
existing packing methods for self- 
reactive materials are replaced with the 
packing methods for organic peroxides 
which are prescribed in § 173.225. 

Paragraph (c) sets forth procedures for 
new self-reactive materials, 
formulations and samples. New self- 
reactive materials and formulations of 
currently identified self-reactive 
materials must be approved in 
accordance with the provisions in 
§ 173.124(a)(2)(vi). Paragraph (c}(4) 
contains provisions for the shipping of 
samples of new formulations. Paragraph 
(d) specifies that self-reactive materials 
of Type F may be transported in bulk 
only under the approval of the Associate 
Administrator for Hazardous Materials 
Safety. 

Section 173.225. In § 173.225, 
paragraph (a) is revised to prohibit the 
use of metallic non-bulk packagings 
meeting a Packing Group I packaging 
standard. Paragraph (c)(5) is added to 
authorize the transportation of mixtures 
of organic peroxides that are specifically 
identified in the Organic Peroxides 
Table without approval by the Associate 
Administrator for Hazardous Materials 
Safety. In addition, the Organic 
Peroxide Table is revised to add new 
organic peroxides adopted in the UN 
Recommendations. Several 
miscellaneous changes, based on 
comments, have been made to the Table. 
In addition, for use domestically, RSPA 
is adding 12 new organic peroxides that 
are not listed in the UN 
Recommendations but have been 
approved by RSPA for domestic 
transportation. 

Section 173.304. In the paragraph 
(a)(2) table, for the entry “carbon 
dioxide,” an erroneous reference to a 
DOT-311800 cylinder is corrected to 
authorize’a DOT-3T1800 cylinder for 
carbon dioxide. 
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Section 173.306. In paragraph 
(a)(3)(v), the hot water immersion test 
for aerosols and small gas receptacles 
includes a reference temperature of 50°C 
(122°F) in addition to the reference 
temperature of 55°C (131°F). A reference 
temperature of 50°C is permitted if the 
liquid phase of the materials contained 
in the receptacle does not exceed 95 
percent of the capacity of the receptacle 
at 50°C. In addition, provisions are 
added for plastic receptacles or contents 
which are sensitive to heat. 

Appendix A to Part 173. Appendix A, 
which provides a method of testing 
corrosion to skin, is removed and 
reserved for consistency with changes to 
the definition and packing group 
assignment for Class 8 materials. 

Appendix E to Part 173. New criteria 
are added for self-reactive materials 
possessing explosive properties, and an 
editorial change is made to clarify that 
powders of metals or metal alloys that 
can be ignited are classified in Division 
4.1. 

Appendix F to Part 173. In paragraph 
1., an editorial revision is made to 
correctly reference Division 5.1. 

Appendix H to Part 173. A new 
Appendix H is added to Part 173 to 
provide a method of testing for 
combustibility. This method outlines a 
procedure for determining if a material 
can sustain combustion if heated under 
test conditions and exposed to an 
external source of flame. 


Part 175 


Section 175.10. The phrase 
“environmental restoration or 
protection” is added as an exception in 
paragraph (a)(12) to clarify that certain 
aircraft operations pertaining to 
environmental restoration may be 
conducted under the provisions of this 
paragraph. Exceptions for carbon 
dioxide (dry ice) are consolidated into 
paragraph (a)(13) to except this material 
from regulation from Part 175 when it 
is used as a refrigerant for a package, 
intended for use in food or beverage 
service aboard an aircraft, or used to 
pack perishables in carry-on baggage. 
Based on the merit of two comments, 
proposed paragraph (a)(4) more closely 
adopts the language of the ICAO 
Technical Instructions to permit non- 
radioactive medicinal or toilet articles 
(including aerosols) in either carry-on 
baggage or checked baggage. It also 
permits aerosols in Division 2.2 having 
no subsidiary risk, if intended for 
sporting or home use, in checked 
baggage. In addition, a new paragraph 
(a)(26) is added to except from 
regulation small medical or clinical 
mercury thermometers carried by 


passengers or crew members for 
personal use. 

Section 175.33. Paragraph (a)(1) is 
revised to require that a compatibility 
group letter for a Class 1 material be 
included in the written notification to 
the pilot-in-command. RSPA also 
proposed to add a new paragraph (a)(9) 
to require an aircraft operator to include 
an air waybill number where one has 
been issued. However, based on the 
merit of a comment from the Air 
Transport Association, RSPA agrees that 
the placement of an airway bill number 
on the notification does nothing to 
enhance safety. Therefore, this proposed 
requirement is not adopted. 


Part 176 


Section 176.27. RSPA proposed the 
addition of a new paragraph (c) to 
reference a container packing certificate 
required under the provisions of the 
SOLAS Convention and the IMDG Code. 
Commenters to this proposal did not 
object to its addition, but suggested that 
the certification contain a reference to 
the section outlining the requirements 
rather than a certification that each of 
the requirements have been met. RSPA 
agrees, and is revising proposed 
paragraph (c)(2). In addition, the 
Hazardous Materials Advisory Council 
(HMAC) and the Chemical 
Manufacturers Association (CMA) asked 
RSPA to clarify that the container 
packing certificate is to be presented to 
the vessel carrier at the time the 
hazardous materials are offered for 
transportation by vessel. A clarification 
is added in paragraph (c)(1) in response 
to this request. 

Section 176.76. A new paragraph (i) is 
adopted as proposed to address the 
transport of fumigated transport units 
on vessels. These fumigation 
requirements are in addition to the 
fumigation requirements contained in 
§ 173.9. The new vessel requirements 
are generally consistent with the IMDG 
Code requirements for transporting 
fumigated transport units and are 
consistent with Special Permits 
currently being issued by the Coast 
Guard for U.S. maritime transport of 
fumigated transport units. 


Part 177 


Section 177.841. Revised paragraph 
(e)(3) is adopted as proposed to specify 
requirements for separating Division 6.1 
Packing Group III materials from 
foodstuffs, consistent with provisions in 
§ 177.848. 


Part 178 


Section 178.2. Changes to paragraphs 
(a) and (e) are adopted as proposed. 
Paragraph (a) is revised to clarify that 


Part 178 requirements for UN standard 
packagings apply only to packagings 
manufactured in the U.S. See , 

§ 173.24(d)(2) for foreign-manufactured 
packagings. A new paragraph (e) is 
added to include definitions for 
“manufacturer” and “specification 
markings.” These new definitions 
specify who is to be identified through 
a specification marking as the 
“manufacturer” and clarify the 
manufacturer’s responsibility under Part 
178. 

Section 178.3. One commenter 
thought that the location of manufacture 
should be immaterial to the use of the 
“USA” mark. This commenter stated 
that the “USA” mark should be 
described as simply indicating 
compliance with Part 178, regardless of 
where the packaging is physically 
manufactured and asked RSPA to clarify 
the use of the marking “USA” for a DOT 
specification or UN specification 
packaging that is manufactured in the 
U.S. or in another country, RSPA 
believes that a “USA” marked 
packaging should be manufactured and 
marked only in the U.S., and that 
packagings manufactured in the U.S. 
must be marked “USA” and comply 
with Part 178. 

Section 178.502. In paragraph (a) 
introductory text and paragraph (a)(1), 
the terms “type” or “‘types” of ; 
packagings are revised for consistency 
with international regulations to read 
“kind” or “kinds” of packagings. 

Section 178.503. As proposed in the 
NPRM, this section is revised to 
incorporate changes in the UN 
Recommendations with regard to the 
marking of non-bulk packagings. 
Consistent with the UN 
Recommendations, each packaging 
certified to a UN standard must have a 
series of markings which describe the 
packaging and its characteristics. The 
Steel Shipping Container Institute 
(SSCI) objected to the lower weight limit 
for packagings which would be required 
to be marked on the top or side, 
suggesting that a capacity limit, such as 
30 liters, would be more appropriate. 
SSCI pointed out that, if all packagings 
over 30 kg are required to be marked on 
the side or top, packagings as small as 
5 gallons, if they are used to ship very 
dense products, must be marked this 
way. In the UN Recommendations, and 
as proposed in the NPRM, the threshold 
of 30 kg above which packagings must 
be marked on the top or a side is 
intended to represent the maximum 
weight that a person can reasonably be 
expected to lift in order to see the 
markings on the bottom of a package. 
The important consideration is weight, 
rather than capacity, and therefore the 
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30 kg size limit, after which markings 
must be applied on the top or side, is 
adopted in this final rule. This 
requirement has been moved to 

§ 178.3(a)(5) to appear with related 
marking requirements. 

Currently, § 178.503 requires that 
metal or plastic drums or jerricans 
intended for reuse be marked with the 
minimum thickness of the packaging? 
material. Consistent with the UN 
Recommendations, in this final rule 
metal drums and jerricans intended for 
reuse must be marked with the nominal 
thickness. The nominal thickness 
marked must be in accordance with ISO 
3574; that is, the nominal thickness 
marked may only exceed the actual 
minimum thickness of the packaging 
material by the tolerance specified in 
ISO 3574. A commenter suggested that 
RSPA clarify, for a metal packaging 
marked with a nominal thickness, what 
the minimum thickness must be. In this 
final rule, a table indicating what 
minimum thickness corresponds to the 
nominal thickness specified in ISO 
Standard 3574, for various packaging 
capacities, has been added to a new 
Appendix C to Part 178. Packagings to 
be used are still subject to the minimum 
thickness requirements of § 173.28. 
Because the eighth revised edition of the 
UN Recommendations did not address 
thickness requirements for plastic 
packagings, plastic drums and jerricans 
intended for reuse must continue to be 
marked with the minimum thickness of 
the packaging material. 

In additional to the full marking on 
the top or side of a metal drum having 
a capacity greater than 100 liters, 
paragraph (a)(10) requires a permanent 
marking of the drum characteristics on 
the bottom of the drum. The country 
authorizing the mark and the name and 
address of the manufacturer are not 
required as part of this permanent mark. 
This marking identifies the packaging as 
it was originally manufactured, and may 
not necessarily be used to determine 
compliance with packaging 
requirements. For example, if a non- 
removable head drum has been 
converted to a removable head drum, 
this conversion is not reflected in the 
marking on the bottom of the drum, but 
is evident in the top or side marking. 
For drums marked permanently on the 
bottom, the top or side mark is not 
required to be permanent (i.e., able to 
withstand the reconditioning process). 
RSPA is not adopting a commenter’s 
suggestion that the permanent marking 
on the bottom of a drum not be required 
if the markings appearing on the top or 
side of the packaging are permanent. 
RSPA believes this type of change 


should be considered first by the UN 
Committee of Experts. 

As proposed in the NPRM, the 
additional permanent marking on the 
bottom of a drum would have applied 
to plastic drums as well as metal drums. 
Several commenters objected to this 
proposal as it applied to plastic drums. 
RSPA notes that the UN 
Recommendations do not require plastic 
drums to bear the additional permanent 
marking on the bottom of the drum, and 
most plastic drums are permanently 
marked on the side. Based on the merit 
of comments, and consistent with the 
UN Recommendations, RSPA is limiting 
the additional marking requirement of 
paragraph — a with a 
capacit ter than 100 liters. 

ee Scum from ACR, the 
marking requirements for metal drums 
with a capacity greater than 100 liters 
have been revised in this final rule for 
greater consistency with the UN 
Recommendations, and for clarity. As 
proposed in the NPRM, the permanent 
marking requirements of paragraph 
(a)(10) would have applied only to those 
metal drums “intended for reuse or 
reconditioning as a single packaging or 
the outer packaging of a composite 
packaging.” ACR stated that the 
determination of suitability for reuse or 
reconditioning is not made by the 
manufacturer. RSPA agrees, and the 
qualifier ‘intended for reuse or 
reconditioning” is not adopted in this 
final rule. 

A commenter was concerned that a 
semi-permanent label would not be 
considered ‘“‘durable” for purposes of 
the UN marking. RSPA would consider 
the use of a printed label to satisfy the 
requirement for “‘durable” markings, 
provided the label can withstand the 
rigors of normal transportation. 

Paragraph (c) specifies additional 
requirements for markings on 
reconditioned metal drums. The 
paragraph requires that reconditioners 
reapply markings which no longer 
appear on drums after the 
reconditioning process. A reconditioner 
can duplicate the original markings or 
apply markings which reflect a lower 
performance level, but cannot apply 
markings which identify a performance 
level greater than that for which the 
original design type had been tested and 
marked. 

A new paragraph (d) clarifies marking 
requirements for remanufactured 
packagings. Based on a comment from 
ACR, paragraph (d) specifies that 
required markings need not be 
permanent on remanufactured metal 
drums for which there is no change to 
the packaging type, and no replacement 
of integral structural components. All 


other remanufactured metal drums must 
be permanently marked on the top or 
side. This paragraph was not proposed 
in the NPRM, but is considered 
necessary to ensure that packagings can 
be properly marked after remanufacture, 
when it may not be possible to 
permanently mark on the bottom. 

Section 178.512. Standards for steel 
boxes and aluminum boxes are 
consolidated by removing the 
distinction between unlined/uncoated 
steel or aluminum boxes and steel or 
aluminum boxes having an inner liner 
or coating. Therefore, both unlined and 
lined steel boxes are identified as 4A 
and unlined and lined aluminum boxes 
are identified as 4B. Corresponding 
revisions are reflected in the packaging 
authorizations of Part 173. 

Section 178.513. A new paragraph is 
added to the standards for natural wood 
boxes to specify fastening requirements. 

Section 178.516. Paragraph (b)(1) 
contains an updated reference to ISO 
Standard 535—1976(E). Paragraph (b)(2) 
is revised to authorize the ends of 
fiberboard boxes to be constructed of 
suitable materials other than wood, 
which is already authorized. As 
proposed in the NPRM, paragraph 
(b)(3)(iii) is redesignated as (b)(4) to 
clarify that the requirement for water- 
resistant adhesive applies to all box 
closures, and not only the 
manufacturer's joint. In its comments, 
3M suggested that RSPA include ASTM 
D5570, Standard Test Method for Water 
Resistance of Tape and Adhesives Used 
as a Box Closure, as a standard for 
determining the water resistance of 
adhesives used in 4G boxes. Since RSPA 
did not propose such a standard in the 
NPRM, the suggestion is not adopted in 
this final rule. 

Section 178.521. In paragraph (b)(2), 
the term “water-resistant” is revised to 
“‘waterproof”’, and examples of a 
waterproof ply or barrier are provided. 

Section 178.522. A composite 
packaging consisting of a plastic 
receptacle in a protective plastic drum 
is designated as 6HH in the current 
HMR standards. The UN 
Recommendations recently adopted a 
new composite packaging standard to 
authorize a plastic receptacle in a 
protective plastic box. Therefore, in 
paragraph (b)(3), the previous 6HH 
composite packaging is redesignated at 
6HH1 and the new composite packaging 
(the plastic receptacle in a protective 
plastic box) is designated as 6HH2. 

Section 178.601. Paragraph (b) is 
adopted as proposed to limit the 
responsibility of shippers to those 
packaging assembly functions they 
actually perform or are responsible for 
performing. A revision to paragraph 
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(b)(2) removes the shipper responsibility 
provision regarding packaging 
fabrication and testing functions not 
performed by the shipper. Only one 

- commenter did not favor this proposal. 
The Society of the Plastics Industry 
believed that a shipper should share 
some responsibility for compliance, 
such as obtaining a certification from 
the packaging manufacturer for each 
type of packaging used in hazardous 
materials service. Paragraph (g)(2)(i) is 
revised to clarify that selective testing 
under Variation 2 requires the fragile 
inner packagings to contain liquids. A 
new sentence is added to the end of 
paragraph (g)(2)(vi) to clarify that where 
outer packagings are not leakproof or 
siftproof and consequently require some 
type of leakproof liner, plastic bag or 
other means of containment, sufficient 
absorbent material must be placed 
inside the liner or bag. A new paragraph 
(k) is added to permit several tests to be 
performed on one sample if the validity 
of test results is not affected and if 
approved by the Associate 
Administrator for Hazardous Materials 
Safety. Newly designated paragraph (1) 
is revised as proposed to clarify 
recordkeeping requirements and 
provide consistency with test report 
requirements in the UN 
Recommendations. One commenter 
requested clarification of the methods 
by which a test method is “maintained” 
at each location where a packaging is 
manufactured. This commenter asked if 
a manufacturer’s central office could 
maintain records when multiple 
locations are involved and provide 
access through a computer data base or 
fax. “Maintained” as provided in 
§ 178.601(I) is limited to hard copies of 
test reports or electronic storage of 
reports at each manufacturing location. 
Inspectors cannot conduct inspections 
without test records to compare to the 
packages. Therefore, the company may 
maintain records at a central office so 
long as the company is capable of 
providing hard copy reports in a timely 
manner to an inspector at the time of 
inspection. SSCI pointed out that 
paragraph (1)(10) is redundant with 
paragraph (1)(1) in that both require an 
identification of the address of the test 
facility. RSPA agrees, and paragraph 
(1)(10), as adopted, requires the title, 
rather than the address, of the signatory 
to be included. 

Section 178.602. In paragraph (c) a 
reference to “§ 178.603(d)(2)” is 
corrected to read “§ 178.603(e)’’. 

Section 178.603. In paragraph (a), a 
new provision is added to require that 
the drop test be performed using the 
package orientation most likely to result 
in failure if more than one orientation 


is possible. Paragraph (c) is revised to 
clarify that the cold drop test outlined 
in this paragraph applies only to plastic 
packagings, and applies to combination 
packagings with inner plastic bags only 
when the inner packagings are intended 
to contain liquids. A revision to 
paragraph (f)(1) clarifies that inner 
packagings of combination packagings 
are not required to be vented to reach 
equilibrium after the drop test. 

Section 178.604. For consistency with 
a change in the UN Recommendations, 
the length of time to conduct a 
leakproofness test, other than for 
production testing, is specified as five 
minutes in revised paragraph (d). 

Section 178.606. For consistency with 
the UN Recommendations, .a phrase is 
added in paragraph (c)(1) to clarify that 
the force to be applied, when a test 
sample contains a non-hazardous liquid 
with a specific gravity different from the 
hazardous liquid intended for transport, 
must be calculated based on the specific 
gravity that will be marked on the 
packaging. 

Appendix C to Part 178. Anew 
Appendix C is added to Part 178 to 
incorporate a table indicating the 
corresponding nominal and minimum 
thicknesses for packagings of varying 
capacities, in accordance with ISO 
Standard 3574. 


Rulemaking Analyses and Notices 


A. Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


This final rule is not considered to be 
a significant regulatory action under 
section 3(f) of Executive Order 12866 
and was not reviewed by the Office of 
Management and Budget. The rule is not 
considered significant under the 
Regulatory Policies and Procedures of 
the Department of Transportation [44 FR 


* 11034]. A regulatory evaluation is 


available for review in the Docket. 
B. Executive Order 12612 


This final rule has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612 (“Federalism’”’). Federal law 
expressly preempts State, local, and 
Indian tribe requirements applicable to 
the transportation of hazardous material 
that cover certain covered subjects and 
are not substantively the same as 
Federal requirements. 49 U.S.C. 
5125(b)(1). These subjects are: 

(A) The designation, description, and 
classification of hazardous materials; 

(B) The packing, repacking, handling, 
labeling, marking, and placarding of 
hazardous material; 

(C) The preparation, execution, and 
use of shipping documents pertaining to 


hazardous material and requirements 
respecting the number, content, and 
placement of such documents; 

(D) The written notification, 
recording, and reporting of the 
unintentional release in transportation 
of hazardous material; and 

(E) The design, manufacturing, 
fabrication, marking, maintenance, 
recon@itioning, repairing, or testing of a 
package or container which is 
represented, marked, certified, or sold 
as qualified for use in the transportation 
of hazardous material. 

This final rule concerns classification, 
packaging, labeling, marking, shipping 
documentation, and manufacture of 
packaging for hazardous material. 
Therefore, this final rule preempts State, 
local, or Indian tribe requirements that 
are not substantively the same as 
Federal requirements on these subjects. 

Section 5125(b)(2) of title 49 U.S.C. 
provides that when DOT issues a 
regulation concerning any of the 
covered subjects, DOT must determine 
and publish in the Federal Register the 
effective date of Federal preemption. 
Thai effective date may not be earlier 
than the 90th day following the date of 
issuance of the final rule and not later 
than two years after the date of issuance. 
RSPA has determined that the effective 
date of Federal preemption for these 
requirements will be October 1, 1995. 
Thus, RSPA lacks discretion in this 
area, and preparation of a federalism 
assessment is not warranted. 


C. Regulatory Flexibility Act 


This rule incorporates changes 
introduced in the seventh and eighth 
revised editions of the UN 
Recommendations, the 1993-1994 and 
1995-1996 ICAO Technical 
Instructions, and Amendments 26 and 
27 to the IMDG Code. It applies to 
offerors and carriers of hazardous 
materials and facilitates the 
transportation of hazardous materials in 
international commerce by providing 
consistency with international 
requirements. If this rule is not adopted, 
U.S. companies, including numerous 
small entities competing in foreign 
markets, will be forced to comply with 
a dual system of regulation, to their 
economic disadvantage. Therefore, I 
certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 


D. Paperwork Reduction Act 


The requirements for information 
collection have been approved by the 
Office of Management and Budget 
(OMB) under the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 
L. 95-511) under OMB control number 





Federal Register / Vol. 59, No. 249 / Thursday, Décember 29, 1994 / Rules and Regulations 67405 











2137-0034 for shipping papers and 
2137-0557 for approvals. 


E, Regulation Identifier Number (RIN) 


A regulation identifier number (RIN) 
is assigned to each regulatory action 
listed in the Unified Agenda of Federal 
Regulations. The Regulatory Information 
Service Center publishes the Unified 
Agenda in April and October of each 
year. The RIN number contained in the 
heading of this document can be used 
to cross-reference this action with the 
Unified Agenda. 


List of Subjects 
49 CFR Part 171 


Exports, Hazardous materials 
transportation, Hazardous waste, 
Imports, Incorporation by reference, 
Reporting and recordkeeping 
requirements. 


49 CFR Part 172 


Hazardous materials transportation, 
Hazardous waste, Labels, Markings, 
Packaging and containers, Reporting 
and recordkeeping requirements. 


49 CFR Part 173 


Hazardous materials transportation, 
Packaging and containers, Radioactive 
materials, Reporting and recordkeeping 
requirements, Uranium. 


49 CFR Part 175 


Air carriers, Hazardous materials 
transportation, Radioactive materials, 
Reporting and recordkeeping 
requirements. 


49 CFR Part 176 


Hazardous materials transportation, 
Maritime carriers, Radioactive materials, 
Reporting and recordkeeping 
requirements. 


49 CFR Part 177 
Hazardous materials transportation, 
Motor carriers, Radioactive materials, 


Reporting and recordkeeping 
requirements. 


49 CFR Part 178 


Hazardous materials transportation, 
Motor vehicles safety, Packaging and 


containers, Reporting and recordkeeping | 
requirements. ; 

In consideration of the foregoing, 49 
CFR Chapter I is amended as follows: 


PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 


1. The authority citation for Part 171 
continues to read as follows: 


Authority: 49 U.S.C. 5101-5127; 49 CFR 
1.53. 


2. In the § 171.7(a)(3) Table, under the 
entry American Society for Testing and 
Materials, a new entry is added in 
numerical order; under the entry 
International Organization for 
Standardized, three new entries are 
added at the end of existing entries; and 
a new entry is added in alphabetical 
order, to read as follows: 


§ 171.7 Reference material. 
(a) x * * 


(3) Table of material incorporated by 
reference. * * * 





Source and name of material 


49 CFR 
reference 





American Society for Testing and Materials 


* * 


ASTM G 31-72 (Reapproved 1990) Standard Practice for Laboratory Immersion Corrosion Testing of Metals 


International Organization for Standardization 


* * 


ISO 3574—1986(E) Cold-reduced carbon steel sheet of commercial and drawing qualities 
ISO 2592-1973(E) Petroleum products—Determination of flash and fire points—Cleveland open cup method 
ISO 9328-1—1991(E) Steel plates and strips for pressure purposes—Technical delivery conditions—Part 1: General requirements 


* * 


* * * 


* . 


173.137 


7 





* * 7 


Organization for Economic Cooperation and Development (OECD) 


OECD Publications and Information Center, 2001 L Street, Suite 700, Washington, DC 20036 
OECD Guideline for Testing of Chemicals, No.404 “Acute Dermal Irritation/Corrosion”, 1992 


* 


. * * 


178.503 
173.120 
173.137 





* 


173.137 





* * * * 


§ 171.7 [Amended] 


3. In addition, in § 171.7, in the table 
in paragraph (a)(3), the following 
changes are made: 

a. In the entry ASTM D 56-79, the 
wording “D 56-79 Standard Method of 
Test for Flash Point by Tag Closed 
Tester” is revised to read “‘D 56-93 
Standard Test Method for Flash Point by 
Tag Closed Tester”’. 

b. In the entry ASTM D 93-80, the 
wording “‘D 93-80 Standard Method of 
Test for Flash Point by Pensky Martens 
Closed Tester” is revised to read “D 93— 


90 Standard Test Methods for Flash 
Point by Pensky-Martens Closed 
Tester’. 

c. In the entry ASTM D 3278-78, the 
wording “D 3278-78 Flash Point of 
Liquids by Setaflash Closed Tester” is 
revised to read “ASTM D 3278-89 
Standard Test Methods for Flash Point 
of Liquids by Setaflash Closed-Cup 
Apparatus”. 

d. In the entry ASTM D 4359-84, the 
wording “‘D 4359-84” is revised to read 
““ASTM D 4359-90”. 

e. Under International Civil Aviation 
Organization (ICAO), for the entry 
“Technical Instructions for the Safe 


Transport of Dangerous Goods by Air’, 
the date “1993-1994” is revised to read 
“1995-1996”. 

f. Under International Maritime 
Organization (IMO), the entry 
‘International Maritime Dangerous 
Goods (IMDG) Code, 1990 Consolidated 
Edition, as amended by Amendment 26 
thereto” is amended by removing the 
wording “Amendment 26 thereto” and 
adding in its place the wording 
‘‘Amendment 27 (1994)”’. 

g. Under International Organization 
for Standardization, the wording “ISO— 
535-1976(E) Paper and Board— 
Determination of Water Absorption— 
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Cobb Method” is revised to read “ISO- 
535—1991(E) Paper and board— 
Determination of water absorptiveness— 
Cobb method”. 

h. Under Transport Canada, the entry 
“Transportation of Dangerous Goods 
Regulations, as of July 1, 1985, 
incorporating Registration Numbers 
SOR/85-77, SOR/85-585 and SOR/85- 
609” is revised to read “Transportation 
of Dangerous Goods Regulations, 1 July 
1985, SOR/85/77, incorporating the 
following Registration Numbers: SOR/ 
85-314, SOR/85-585, SOR/85-609, 
SOR/86—526, SOR/88-635, SOR/87— 
335, SOR/87-186, SOR/89-39, SOR/89-— 
294, SOR/90-847, SOR/91-711, SOR/ 
91-712, SOR/92—447, SOR/92-600, 
SOR/93-203, SOR/93-274, SOR/93- 
525, SOR/94—146 and SOR/94-264 
(English edition)”. 

i. Under United Nations, for the entry 
“UN Recommendations on the 
Transport of Dangerous Goods, Sixth 
Revised Edition (1989)” the wording 
“Sixth Revised Edition (1989)” is 
revised to read ‘Eighth Revised Edition . 
(1993)”. 

j. Under United Nations, for the entry 
“UN Recommendations on the 
Transport of Dangerous Goods, Tests 
and Criteria, Second Edition, 1990”, in 
column 2, the references “‘173.124;” 
“173.128;” “173.166;” and “173.185” 
are added in appropriate numerical 
order. 

4. In § 171.8, the following definitions 
are added or revised, as indicated, in 
appropriate alphabetical order to read as 
follows: 


§171.8 Definitions and abbreviations. 
[Add:] 


* * * * 


Asphyxiant gas means a gas which 
dilutes or replaces oxygen normally in 
the atmosphere. 


* * * * * 


Gas means a material which has a 
vapor pressure greater than 300 kPa 
(43.5 psi) at 50°C (122°F) or is 
completely gaseous at 20°C (68°F) at a 
standard pressure of 101.3 kPa (14.7 
psi). 

* * * * * 

Oxidizing gas means a gas which may, 
generally by providing oxygen, cause or 
contribute to the combustion of other 
material more than air does. 


* * * x * 


Siftproof packaging means a 
packaging impermeable to dry contents, 
including fine solid material produced 
during transportation. 

o x . * * * 

[Revise:] 


* * * 


Box means a packaging with complete 
rectangular or polygonal faces, made of 
metal, wood, plywood, reconstituted 
wood, fiberboard, plastic, or other 
suitable material. Holes appropriate to 
the size and use of the packaging, for 
purposes such as ease of handling or 
opening, or to meet classification 
requirements, are permitted as long as 
they donot compromise the integrity of 
the packaging during transportation, 
and are not otherwise prohibited in this 
subchapter. 


* x * * * 


Liquid means a material, other than an 
elevated temperature material, with a 
melting point or initial melting point of 
20°C (68°F) or lower at a standard 
pressure of 101.3 kPa (14.7 psi). A 
viscous material for which a specific 
melting point cannot be determined 
must be subjected to the procedures 
specified in ASTM D 4359 “Standard 
Test Method for Determining Whether a 
Material is Liquid or Solid”. 


* * * * * 


Overpack, except as provided in 
subpart K of part 178 of this subchapter, 
means an enclosure that is used by a 
single consignor to provide protection 
or convenience in handling of a package 
or to consolidate two or more packages. 
Overpack does not include a transport 
vehicle, freight container, or aircraft 
unit load device. Examples of overpacks 
are one or more packages: 

(1) Placed or stacked onto a load 
board such as a pallet and secured by 
strapping, shrink wrapping, stretch 
wrapping, or other suitable means; or 

(2) Placed in a protective outer 


packaging such as a box or crate. 
* * * * * 


Solid means a material which is not 
a gas or a liquid. 


* * * * * 


UN standard packaging means a 
packaging conforming to standards in 
the UN Recommendations on the 
Transport of Dangerous Goods. 


* * * * * 


§ 171.11 [Amended] 


5. In § 171.11, in the last sentence of 
paragraph (d)(5), the wording “Poison”’ 
is revised to read ‘Poison or Toxic”. 


§171.12 [Amended] 

6. In $171.12, in paragraph (b) 
introductory text, in the second 
sentence, the wording ‘“‘stowed and 
segregated, and certified in accordance 
with the IMDG Code” is revised to read 
“stowed and segregated, and certified 
(including a container packing 
certification, if applicable) in 
accordance with the IMDG Code”. 


7. Section 171.14 is revised to read as 
follows: 


§ 171.14 Transitional provisions for 
implementing requirements based on the 
UN Recommendations. 

General. The purpose of the 
provisions of this section is to provide 
an orderly transition to new 
requirements based on the UN 
Recommendations, so as to minimize 
any burdens associated with them. 
Subsequent final rules may implement 
different time requirements than the 
transitional provisions in this section. 
When the effective date section or 
regulatory text of a final rule imposes a 
compliance date earlier or later than 
that which would be required under this 
section, the transition date in this 
section does not appl 

(a) A rule publishe 2d i in the Federal 
Register on December 21, 1990, effective 
October 1, 1991, resulted in a 
comprehensive revision of this 
subchapter based on the UN 
Recommendations. Final rules 
published in the Federal Register on 
December 20, 1991 effective October 1, 
1991, October 1, 1992 effective October 
1, 1992, September 24, 1993 effective 
October 1, 1993, and September 22, 
1994 effective September 22, 1994, 
further revised the December 21, 1990 
final rule. Prior to an applicable 
transition date in paragraph (a)(1) of this 
section, a person may elect to comply 
with either the applicable requirements 
of this subchapter in effect on 
September 30, 1991, or the requirements 
of this subchapter appearing in the 
December 20, 1990 rule, ‘as revised in 
final rules published in the Federal 
Register on December 20, 1991, October 
1, 1992, September 24, 1993, and 
September 22, 1994. 

1) Transition dates. The following 
transition dates apply only to 
requirements in the December 21, 1990 
rule, as revised in the December 20, 
1991, October 1, 1992, September 24, 
1993, and September 22, 1994 final 
rules: 

(i) January 1, 1995. On January 1, 
1995, all applicable regulatory 
requirements, including those 
pertaining to classification (see 
§ 173.134 of this subchapter), hazard 
communication, and packaging, are 
effective for Division 6.2 materials 
(infectious substances) other than 
regulated medical waste and infectious 
substances affecting animals only. 

{ii} October 1, 1995. On October 1, 
1995, all applicable regulatory 
requirements, including those 
pertaining to classification (see 
§ 173.134 of this subchapter), hazard 
communication, and packaging are 
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effective for regulated medical waste 
(Division 6.2) and infectious substances 
affecting animals only (Division 6.2). 

(iii) October 1, 1996. On October 1, 
1996, requirements in Parts 172 and 173 
of this subchapter for maintenance and 
use of packagings that were not 
previously in effect are effective. (DOT 
specification packagings removed from 
Part 178 of this subchapter by the 
December 21, 1990 final rule and 
packaging authorizations removed from 
Part 173 of this subchapter by the 
December 21, 1990 final rule may no 
longer be used in place of new 
packaging requirements.) 


(2) Other transitional provisions—(i) 
Packages filled prior to October 1, 1991. 
Notwithstanding the marking and 
labeling provisions of Subparts D and E, 
respectively, of Part 172, and the 
packaging provisions of Part 173 and 
Subpart B of Part 172 of this subchapter, 
a package may be offered for 
transportation and transported prior to 
October 1, 2001, if it— 


(A) Conforms to the old requirements 
of this subchapter in effect on 
September 30, 1991; 


(B) Is filled with hazardous materials 
prior to October 1, 1991; 


PLACARD SUBSTITUTION TABLE 


(C) Is marked “Inhalation Hazard”, if 
appropriate, in accordance with 
§ 172.313 of this subchapter or Special 
Provision 13, as assigned in the 
§ 172.101 Table; and 


(D) Is not emptied and refilled on or 
after October 1, 1991. 


(ii) Transitional placarding 
provisions. Until October 1, 2001, 
placards which conform to 
specifications for placards in effect on 
September 30, 1991, may be used in 
place of the placards specified in 
Subpart F of Part 172 of this subchapter, 
in accordance with the following table: 





Hazard class or division number 


Current placard name 


Old (Sept. 30, 1991) placard name 





Division 1.1 
Division 1.2 





Division 1.3 
Division 1.4 





Division 1.5 





Division 1.6 
Division 2.1 
Division 2.2 
Division 2.3 





Combustible fiquid 
Division 4.1 

Division 4.2 

Division 4.3 

Division 5.1 

Division 5.2 

Division 6.1, PG | and li 
Division 6.1, PG Ill 








Explosives 1.1 
Explosives 1.2 
Explosives 1.3 
Explosives 1.4 
Explosives 1.5 











Explosives 1.6 





Flammable gas 





Nonflammable gas 
Poison gas 
Flammable 
Combustible 
Flammable solid 
Spontaneously combustible 
Dangerous when wet 
Oxidizer 
Organic peroxide 


























Poison 
Keep away from food 
Radioactive 
Corrosive 
Class 9 

















Explosives A. 
Explosives A. 
Explosives B. 
Dangerous. 
Blasting agents. 
Dangerous. 
Flammable gas. 
Nonflammable gas. 
Poison gas. 
Flammable. 
Combustible. 
Flammable solid. 
Flammable solid. 
Flammable solid W. 
Oxidizer. 

Organic peroxide. 
Poison. 

(none required). 
Radioactive. 
Corrosive. 

(none required). 





(b) A rule published in the Federal 
Register on December 29, 1994, effective 
October 1, 1995, resulted in further 
revisions to this subchapter based on 
the UN Recommendations. During the 
transition period provided in paragraph 
(b)(1) of this section, a person may elect 
to comply with either the applicable 
requirements of this subchapter in effect 
on September 30, 1995, the applicable 
requirements based on the transition 
dates provided in paragraph (a)(1) of 
this section, or the requirements of this 
subchapter appearing in the December 
29, 1994, final rule. 

(1) Transition date. On October 1, 
1996, all applicable regulatory 
requirements adopted in the December 
29, 1994, final rule must be met. 

(2) Intermixing old and new 
requirements. Prior to the transition 
date in paragraph (b)(1) of this section, 
it is recommended that hazard 
communication requirements be 
consistent where practicable, i.e., 
marking, labeling, placarding, and 
shipping paper descriptions should 


conform to either the old requirements 
of this subchapter in effect on 

September 30, 1995, or new 
requirements of this subchapter added 
or revised by the December 29, 1994, 
rule, without intermixing of 
communication elements. However, 
intermixing is permitted, during the 
applicable transition period, for 
packaging, hazard communication, and 
hafidling provisions, as follows: 

(i) If either shipping names or 
identification numbers are identical, a 
shipping paper may display the old 
shipping description even if the package 
is marked and labeled under the new 
shipping description; 

(iit either shipping names or 
identification numbers are identical, a 
shipping paper may display the new 
shipping description even if the package 
is marked and labeled under the old 
shipping description; and : 

’ (iii) Either old or new placards may be 
used regardless of whether old or new 
shipping descriptions and package 
markings are used. 


PART 172—HAZARDOUS MATERIALS 
TABLE, SPECIAL PROVISIONS, 
HAZARDOUS MATERIALS 
COMMUNICATIONS, EMERGENCY 
RESPONSE INFORMATION, AND 
TRAINING REQUIREMENTS 


8. The authority citation for part 172 
continues to read as follows: 


Authority: 49 U.S.C. 5101-5127; 49 CFR* 
1.53. oe 


9. In § 172.101, paragraphs (c)(3), 
(c)(13) and (k)(1) through (k)(5) are 
revised and, in paragraph (g), a new 
sentence is added as the last sentence to 
read as follows: 


§ 172.101 Purpose and use of hazardous 
materials table. 


* * * * * 


(c) x * & 

(3) The word “poison” or 
“poisonous” may be used . 
interchangeably with the word “toxic” 
when only domestic transportation is 
involved. The abbreviation “‘n.o.i.” or 
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“‘n.o.i.b.n.” may be used 
interchangeably with ‘‘n.o.s.”’. 
* * * * * 

(13) Self-reactive materials and 
organic peroxides. A generic proper 
shipping name for a self-reactive 
material or an organic peroxide, as 
listed in Column 2 of the Table, must be 
selected based on the material’s 
technical name and-concentration, in 
accordance with the provisions of 
§§ 173.224 or 173.225 of this 
subchapter, respectively. 

* * * * = 

(g} * * * No label is required fora 
material classed as a combustible liquid 
or for a Class 3 material that is reclassed 
as a combustible liquid. 

* * * *x * 

(k) x * & 

(1) Stowage category “‘A”’ means the 
material may be stowed “on deck” or 
‘under deck” on a cargo vessel and on 
a passenger vessel. 

(2) Stowage category ““B” means— 

(i) The material may be stowed “on 
deck” or “under deck” on a cargo vessel] 
and on a passenger vessel carrying a 
number of passengers limited to not 


more than the larger of 25 passengers, or 
one passenger per each three meters of 
overall vessel length; and 
(ii) “On deck only” on passenger 
vessels in which the number of 
assengers specified in paragraph 


_ (k)(2)G) of this section is exceeded. 


(3) Stowage category “‘C’”’ means the 
material must be stowed “on deck only” 
on a cargo vessel and on a passenger 
vessel. 

(4) Stowage category “‘D”’ means the 
material must be stowed “‘on deck only” 
on a Cargo vessel and on a passenger 
vessel carrying a number of passengers 
limited to not more than the larger of 25 
passengers or one passenger per each 
three meters of overall vessel length, but 
the material is prohibited on passenger 
vessels in which the limiting number of 
passengers is exceeded. 

(5) Stowage category “‘E’”’ means the 
material may be stowed ‘‘on deck” or 
‘under deck” on a cargo vessel and on 
a passenger vessel carrying a number of 
passengers limited to not more than the 


larger of 25 passengers, or one passenger - 


per each three meters of overall vessel 
length, but is prohibited from carriage 


on passenger vessels in which the 
limiting number of passengers is 
exceeded. 


* * * * * 


§ 172.101 [Amended] 

10. In addition, in § 172.101, the 
following changes are made: 

a. In paragraph (c)(11) introductory 
text, the wording “§§ 173.21, 173.51, 
173.56(d), or 173.56(e)(1)” is revised to 


read “§§ 173.21, 173.51, 173.56(d), ~ 


173.56(e)}(1), 173.124(a)(2)(iii} or 
173.128(c)”; and the wording “hazard 
class and identification number,” is 
revised to read “hazard class, 
identification number, and packing 
group,”’. 

b. In paragraph (c)(12)(iii), the last 
sentence is removed. 

11. In § 172.101, the Hazardous 
Materials Table is revised to read as 
follows: 


§ 172.101 Purpose and use of hazardous 
materials table. 


* * * * * 
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12. In Appendix B to § 172.101, two 
notes are added to the notes preceding 
the List of Marine Pollutants to read as 
follows: 


Appendix B to § 172.101—List of Marine 
Pollutants 


2 * ® * * 


4. If a material not listed in this appendix 
meets the criteria for a marine pollutant, as 
provided in the General Introduction of the 
IMDG Code, Guidelines for the Identification 
of Harmful Substances in Packaged Form, the 
material may be transported as a marine 
pollutant in accordance with the applicable 
requirements of this subchapter. 

5. If approved by the Associate 
Administrator for Hazardous Materials 
Safety, a material listed in this appendix 
which does not meet the criteria for a marine 
pollutant, as provided in the General 
Introduction of the IMDG Code, Guidelines 
for the Identification of Harmful Substances 
in Packaged Form, is excepted from the 
requirements of this subchapter as a marine 
pollutant. 


* ® * * * 


13. In addition; in Appendix B to 
§ 172.101, the List of Marine Pollutants 
is amended by removing the entry 
“Ammonium arsenate” and adding the 
following entries to the List of Marine 
Pollutants in appropriate alphabetical 
order to read as follows: 


Appendix B to § 172.101—List of Marine 
Pollutants 


. * * * * 





Marine poliutant—(2) 


S.M.P.—{1) 








S.M.P.—{1) Marine poliutant—({2) 





{ADD:] 


Acetal. 

Alkyl (C12-C14) dimethyt- 
amine. 

Alkyl (C7-C9) nitrates. 

rm-Amyibenzene. 

Benomyl. 

Bromoacetone. 

1-Butanethiol. 

n-Buty! butyrate. 

Carbendazim. 

Chioroacetone, stabilized. 

2-Chioro-6-nitrotoluene. 


Diethyibenzenes (mixed iso- 

mers). 
Diisopropyinaphthalene. 
Dimethyl glyoxal 


(butanedione). 
Dimethyl sulphide. 
4,4’-Diaminodiphenylmethane. 


, 1,4-Ditert-butylbenzene. 
Dinoseb acetate. 
Dodecyi dipheny! oxide 
disulphonate. 
Dodecyi hydroxypropyi sulfide. 
1-Dodecyiamine. 


Nitrotoluenes (o-: m-: p-). 
Oleylamine 
n-Pentylbenzene. 
d-Phenothrin. 


Tetramethrin. 
Tetramethyibenzenes. 
Triisopropylated pheny! phos- 
phates. 
1,2,3-Trimethylbenzene. 


1,2,4-Trimethyibenzene. 
1,3,5-Trimethylibenzene. 


*. ” * * * 





14. In § 172.102, in paragraph (c)(1), 
Special Provisions 25 and 41 are 
removed, Specia! Provisions 16 and 23 
are revised, and Special Provisions 24, 
26, 32, 34 through 37, 39, 40, 43 through 
52, and 54 are added; in paragraph 
(c)(2), Special Provision A33 is 
removed; and in paragraph (c)(3) 
Special Provisions B53 and B110 are 
revised to read as follows: 


§ 172.102 Special provisions. 
(c) * * 
(1) x 

* * * * * 

16. This description applies to 
smokeless powder and other solid 
propellants that are used as powder for 
small arms and have been classed as 
Division 1.3 and 4.1 in accordance with 
§ 173.56 of this subchapter. 

23. This material may be transported 
under the provisions of Division 4.1 


* 
* 
* 


only if it is so packed that the 
percentage of diluent will not fall below 
that stated in the shipping description at 
any time during transport. 

24. Alcoholic beverages containing 
more than 70 percent alcohol by volume 
must be transported as materials in 
Packing Group IL. Alcoholic beverages. 
containing more than 24 percent but not 
more than 70 percent alcohol by volume 
must be transported as materials in 
Packing Group II. 

* * *® * * 

26. This entry does not include © 
ammonium permanganate, the transport 
of which is prohibited except when 
approved by the Associate 
Administrator for Hazardous Materials 
Safety. 

32. These beads are made from 
polystyrene, poly(methy!] methacrylate) 
or other polymeric material. 

34. The commercial grade of calcium 
nitrate fertilizer, when consisting 
mainly of a double salt (calcium nitrate 
and ammonium nitrate) containing not 
more than 10 percent ammonium nitrate 
and at least 12 percent water of 
crystallization, is not subject to the 
requirements of this subchapter. 

35. Antimony sulphides and oxides 
which do not contain more than 0.5 
percent of arsenic calculated on the total 
mass are not subject to the requirements 
of this subchapter. 

36. The maximum net quantity per 
package is 5 liters (1 gallon) or 5 kg (11 
pounds). 

37. Unless it can be demonstrated by 
testing that the sensitivity of the 
substance in its frozen state is no greater 
than in its liquid state, the substance 
must remain liquid during normal 
transport conditions. It must not freeze 
at temperatures above — 15°C (5°F). 

* * * * * 

39. This substance may be carried 
under provisions other than those of 
Class 1 only if it is so packed that the 
percentage of water will not fall below 
that stated at any time during transport. 
When phlegmatized with water and 
inorganic inert material, the content of 
urea nitrate must not exceed 75 percent 
by mass and the mixture should not be 
capable of being detonated by test 1(a)(i) 
or test 1(a) (ii) in the UN 
Recommendations Tests and Criteria. 

40. Polyester resin kits consist of two 
components: a base material (Class 3, 
Packing Group II or Ill) and an activator 
(organic peroxide), each separately 
packed in an inner packaging. The 
organic peroxide must be type D, E, or 
F, not requiring temperature control, 
and be limited to a quantity of 125 ml 
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(4.22 ounces) per inner packaging if 
liquid, and 500 g (1 pound) if solid. The 
components may be placed in the same 
outer packaging provided they will not 
interact dangerously in the event of 
leakage. Packing group will be II or Hl, 
according to the criteria for Class 3, 
applied to the base material. 

43. The nitrogen content of the 
nitrocellulose must not exceed 11.5 
percent. Each single filter sheet must be 
packed between sheets of glazed paper. 
The portion of glazed paper between the 
filter sheets must not be less than 65 
percent, by mass. The membrane filters/ 
paper arrangement must not be liable to 
propagate a detonation as tested by one 
of the tests described in the UN 
Recommendations, Tests and Criteria, 
Part I, Test series 1 (a). 

44. The formulation must be prepared 
so that it remains homogeneous and 
does not separate during transport. 
Formulations with low nitrocellulose 
contents and neither showing dangerous 
properties when tested for their ability 
to detonate, deflagrate or explode when 
heated under defined confinement by 
the appropriate test methods and 
criteria in the UN Recommendations, 
Tests and Criteria, nor being a 
flammable solid when tested in 
accordance with Appendix E to Part 173 
of this subchapter (chips, if necessary, 
crushed and sieved to a particle size of 
less than 1.25 mm) are not subject to 
this subchapter. 

45. Temperature should be 
maintained between 18°C (64.4°F) and 
40°C (204°F). Tanks containing 
solidified methacrylic acid must not be 
reheated during transport. 

46. This material must be packed in 
accordance with packing method OP6B 
(see § 173.225 of this subchapter). 
During transport, it must be protected 
from direct sunshine and stored (or 
kept) in a cool and well-ventilated 
place, away from all sources of heat. 

47. Mixtures of solids which are not 
subject to this subchapter and 
flammable liquids may be transported 
under this entry without first applying 
the classification criteria of Division 4.1, 
provided there is no free liquid visible 
at the time the material is loaded or at 
the time the pee re unit 
is closed. Each 
corres to a design aol eet has 

a leakproofness test at the 
Packing Group II level. 

48. Mixtures of solids which are not 
subject te this subchapter and toxic 
liquids may be transported under this 
entry without first applying the 
classification criteria of Division 6.1, 
provided there is no free liquid visible 


at the time the material is loaded or at 
the time the packaging or transport unit 
is closed. Each ing must 
correspond to a design type that has 

a leakproofness test at the 
Packing Group I level. This entry may 
not be used for solids containing a 
Packing Group I liquid. 

49. Mixtures of solids which are not 
subject to this subchapter and corrosive 
liquids may be transported under this 
entry without first applying the 
classification criteria of Class 8, 
provided there is no free liquid visible 
at the time the material is loaded or at 
the time the packaging or transport unit 
is closed. Each packaging must 
correspond to a design type that has 
passed a leakproofness test at the 
Packing Group Ii level. 

50. Cases, cartridge, empty with 
primer which are made of metallic or 
plastic casings and meeting the 
classification criteria of Division 1.4 are 
not regulated for domestic 
transportation. 

51. This description applies to items 
previously described as ‘‘Toy propellant 
devices, Class C” and includes’ 
reloadable kits. 

52. Ammonium nitrate fertilizers may 
not meet the definition and criteria of 
Class 1 (explosive) material (see 
§ 173.150 of this subchapter). 


54. Maneb or maneb preparations not 
meeting the definition of Division 4.3 or 
any other hazard class are not subject to 
the requirements of this subchapter 
when transported by motor vehicle, rail 
car, or aircraft. 

{c a 2 & 

(3) » 2 * 

B53 Except for IBCs, packagings 
— be made of either aluminum or 
steel. 


o * -_ 2 2 


B110 This material also may be 
packaged in IBCs authorized in 
§ 173.242(d) of this subchapter. 

15. In § 172.203, the list of shipping 
names in paragraph {k)(3) is revised and 
new paragraphs (1)(3) and (0) are added 
to read as follows: 


§ 172.203 Additional description 
requirements. 


* a. 2 = = 


(k) 2 a2 
(3 2 2 2 
Alcoholates solution, n.o.s., in efcoho! 
Alcohols, toxic, n.o-s. 
Aldehydes, toxic, n.o.s. 
Alkali metal alcoholates, self-heating, 
COITOSive, 1.0.3. 


_Amines, 


Alkaline earth metal alcoholates, n.o.s. 

le, corrosive, 0.0.8. or 
Polyamines, flammable, corrosive, n.o.s. 

Amines, liquid, corrosive, flammable, n.o.s. 
or Polyamines, liquid, corrosive, 
flammable, n.o.s. 

Amines, liquid, corrosive, n.o.s: or 
Polyamines, liquid, corrosive, n.o.s. 

Amines, solid, corrosive, n.o.s. or 
Polyamines, solid, corrosive, n.o.s. 

Articles, explosive, n.o.s. 

Caustic alkali liquids, n.o.s. 

Charges, propelling 

Ciicroformates, toxic, corrosive, n.o-s. 

Combustible liquid, n.o.s. 

Components, explosive train, n.o.s. 

Compounds, cleaning liquid, corrosive, 
flammable, toxic 

Compounds, tree or weed killing, liquid, 
flammable, corrosive, toxic 


’ Compressed or Liquefied gases, flammable, 


n.0.8. 

Compressed or Liquefied gases, n.o.s. 

Compressed or Liquefied gases, oxidizing, 
0.0.8. 

Compressed or Liquefied gases, toxic, 
flammable, n.o.s. 

Compressed or Liquefied gases, toxic, n.o.s. 

Contrivances, water-activated 

Corrosive, liquid, acidic, inorganic or 
organic, n.0.s. 

Corrosive, liquid, basic, inorganic or organic, 
n.0.8. 

Corrosive liquids, flammable, n.o.s. 

Corrosive liquids, n.o.s. 

Corrosive liquids, oxidizing, n-o.s. 

Corrosive liquids, toxic, n.o.s. 

Corrosive liquids, water-reactive, n.o.s. 

Corrosive, solid, acidic, inorganic or organic, 
n.0.8. 

Corrosive, solid, basic, inorganic or organic, 
n.0.s. 

Corrosive solids, flammable, n.o.s. 

Corrosive solids, n.o.s. 

Corrosive solids, oxidizing, n.o.s. 

Corrosive solids, self-heating, n.o.s. 

Corrosive solids, toxic, n.o.s. 

Corrosive solids, water-reactive, n.o.s. 

Disinfectants, liquid, corrosive, n.o.s. 

Disinfectants, liquid, toxic, n.o.s. 

Disinfectants, solids, toxic, n.o.s. 

Dispersant gas, n.o.s. 

Dyes, liquid, corrosive, n.o.s. or Dye 
intermediates, liquid, corrosive, n.o.s. 

Dyes, liquid, toxic, n.o.s. or Dye 
intermediates, liquid, toxic, n.o.s. 

Mwee, solid, corrosive, n.o.s. or Dye 
intermediates, solid, corrosive, n.o.s. 

Dyes, solid, toxic, n-o.s. or Dye intermediatés, 
solid, toxic, n.o.s. 

Environmentally hazardous substances, 
liquid or solid, n.o.s. 

Flammable gases, solid, corrosive, n.o.s. 

Flammable liquids, corrosive, n.o.s. 

Flammable liquids, n.o.s. 

Flammable liquids, toxic, corrosive, n.0.s. 

Flammable liquids, toxic, n.o.s. 

Flammable solids, corrosive, organic or 
inorganic, n.o.s. 

Flammable solids, organic, molten, n.o.s. 

Flammable solids, organic or inorganic, n.0.s. 

Flammable solids, toxic, organic or inorganic, 
n.0.S. 

Halogenated irritating liquids, n.o.s. 

Hazardous waste, liquid or solid, n.o.s. 

Hydrocarbons, liquid, n.o.s. 
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Infectious substances, affecting animals 
Infectious substances, affecting humans 
Insecticide gases, n.o.s. 

Insecticide gases, toxic, n.o.s. 

Isocyanates, flammable, toxic, n.o.s. or 
Isocyanates solutions, flammable, toxic, 
N.0.S. 

Isocyanates, toxic, flammable, n.o.s. or 
Isocyanates solutions, toxic, flammable, 
N.O.s. 

Medicines, liquid, flammable, toxic, n.o.s. 

Medicines, liquid, toxic, n.o.s. 

Medicine, solid, toxic, n.o.s. 

Metal powder, self-heating, n.o.s. 

Metal salts of organic compounds, 
flammable, n.o.s. 

Metallic substance, water-reactive, n.o.s. 

Metallic substance, water-reactive, self- 
heating, n.o.s. 

Nitriles, flammable, toxic, n.o.s. 

Nitriles, toxic, flammable, n.o.s. 

Nitriles, toxic, n.o.s. 

Organic peroxide type B, liquid 

Organic peroxide type B, liquid, temperature 
controlled 

Organic peroxide type B, solid 

Organic peroxide type B, solid, temperature 
controlled 

Organic peroxide type C, liquid 

Organic peroxide type C, liquid, temperature 
controlled ; 

Organic peroxide type C, solid 

Organic peroxide type C, solid, temperature 
controlled 

Organic peroxide type D, liquid 

Organic peroxide type D, liquid, temperature 
controlled 

Organic peroxide type D, solid 

Organic peroxide type D, solid, temperature 
controlled 

Organic peroxide type E, liquid 

Organic peroxide type E, liquid, temperature 
controlled 

Organic peroxide type E, solid 

Organic peroxide type E, solid, temperature 
controlled 

Organic peroxide type F, liquid 

Organic peroxide type F, liquid, temperature 
controlled 

Organic peroxide type F, solid 

Organic peroxide type F, solid, temperature 
controlled 

Organometallic compound, toxic, n.o.s. 

Organometallic compound dispersion, water- 
reactive, flammable, n.o.s. 

Organometallic compound solution, water- 
reactive, flammable, n.o.s. 

Other regulated substances, liquid, n.o.s. 

Other regulated substances, solid, n.o.s. 

Oxidizing liquid, corrosive, n.o.s. 

Oxidizing liquid, n.o.s. 

Oxidizing liquid, toxic, n.o.s. 

Oxidizing solid, corrosive, n.o.s. 

Oxidizing solid, flammable, n.o.s. 

Oxidizing solid, n.o.s. 

Oxidizing solid, self-heating, n.o.s. 

Oxidizing solid, toxic, n.o.s. 

Oxidizing solid, water-reactive, n.o.s. 

Pesticides,-liquid, flammable, toxic, n.o.s. 

Pesticides, liquid, toxic, flammable, n.o.s. 

Pesticides, liquid, toxic, n.o.s. 

Pesticides, solid, toxic, n.o.s. 


Propellant, liquid 

Propellant; solid * 

Pyrophoric liquids, organic or inorganic, 
n.0.s. * 

Pyrophoric metals, n.o.s. or Pyrophoric 
alloys, n.o.s. 

Pyrophoric organometallic compound, n.0.s. 

Pyrophoric solids, organic or inorganic, n.o.s. 

Refrigerant gases, n.o.s. 

Samples, explosive (other than initiating 
explosives) 

Self-heating liquid, corrosive, inorganic, 
0.0.8. 

Self-heating liquid, corrosive, organic, n.o.s. 

Self-heating liquid, inorganic, n.o.s. 

Self-heating liquid, organic, n.o.s. 

Self-heating liquid, toxic, inorganic, n.o.s. 

Self-heating liquid, toxic, organic, n.o.s. 

Self-heating solid, corrosive, inorganic, n.o.s. 

Self-heating solid, corrosive, organic, n.o.s. 

Self-heating solid, organic or inorganic, n.o.s. 

Self-heating solid, oxidizing, n.o.s. 

Self-heating solid, toxic, organic or inorganic, 
N.O.S. 

Self-reactive liquid type B 

Self-reactive liquid type B, temperature 
controlled 

Self-reactive liquid type C 

Self-reactive liquid type C, temperature 
controlled 

Self-reactive liquid type D 

Self-reactive liquid type D, temperature 
controlled 

Self-reactive liquid type E 

Self-reactive liquid type E, temperature 
controlled 

Self-reactive liquid type F 

Self-reactive liquid type F, temperature 
controlled 

Self-reactive solid type B 3 

Self-reactive solid type B, temperature 
controlled 

Self-reactive solid type C 

Self-reactive solid type C, temperature 
controlled 

Self-reactive solid type D 

Self-reactive solid type D, temperature 
controlled 

Self-reactive solid type E 

Self-reactive solid type E, temperature 
controlled 

Self-reactive solid type F 

Self-reactive solid type F, temperature 
controlled 

Solids containing corrosive liquid, n.o.s. 

Solids containing flammable liquid, n.o.s. 

Solids containing toxic liquid, n.o.s. 

Substances, explosive, n.o.s. 


~~ Substances, explosive, very insensitive 


(substances, EVI), n.o.s. 

Tear gas substances, liquid or solid, n.o.s. 

Toxic liquids, corrosive, organic or inorganic, 
N.0.S. 

Toxic liquids, flammable, organic or 
inorganic, n.0.s. 

Toxic liquids, organic or inorganic, n.o.s. 

Toxic liquids, oxidizing, n.o.s. 

Toxic liquids, water-reactive, n.o.s. 

Toxic solids, corrosive, organic or inorganic, 
N.0.S. 

Toxic solids, flammable, organic or 
inorganic, n.0.s. 


Toxic solids, organic or inorganic, n.o.s. 
Toxic solids, oxidizing, n.o.s. 

Toxic solids, self-heating, n.o.s. 

Toxic solids, water-reactive, n.o.s. 
Water-reactive, liquid, corrosive, n.o.s. 
Water-reactive, liquid, n.o.s. 
Water-reactive, liquid, toxic, n.o.s. 
Water-reactive, solid, corrosive, n.o.s. 
Water-reactive, solid, flammable, n.o.s. 
Water-reactive, solid, n.o.s. 
Water-reactive, solid, oxidizing, n.o.s. 
Water-reactive, solid, self-heating, n.o.s. 
Water-reactive, solid, toxic, n.o.s. 

* * * * * 


(1) * * * 


(3) Except for transportation by vessel, 
marine pollutants subject to the 
provisions of 49 CFR 130.11 are 
excepted from the requirements of 
paragraph (1) of this section if a phrase 
indicating the material is an oil is 
placed in association with the basic 
description. 


* * * * * 


(o) Organic peroxides and self- 
reactive materials. The description on a 
shipping paper for a Division 4.1 (self- 
reactive) material or a Division 5.2 
(organic peroxide) material must 
include the following additional 
information, as appropriate: 

(1) If notification or competent 
authority approval is required, the 
shipping paper must contain a 
statement of approval of the 
classification and conditions of 
transport. 

(2) For Division 4.1 (self-reactive) and 
Division 5.2 (organic peroxide) 
materials that require temperature 
control during transport, the control and 
emergency temperature must be 
included on the shipping paper. 

(3) The word “SAMPLE” must be 
included in association with the basic 
description when a sample of a Division 
4.1 (self-reactive) material (see 
§ 173.224(c){4) of this subchapter) or 
Division 5.2 (organic peroxide) material 
(see § 173.225(c)(4) of this subchapter) is 
offered for transportation or transported. 


§ 172.203 [Amended] 

16. In addition, in § 172.203, in 
paragraph (m)(1), the wording “Poison” 
is revised to read ‘“‘Poison or Toxic’. 


§ 172.204 [Amended] 

17. In § 172.204, in paragraph (a)(2), 
the following changes are made: 

a. The wording “packed, marked and 
labeled,” is revised to read “packed, 
marked and labeled/placarded,”’. 

b. The wording “by [*]"’ and footnote 
* at the end of paragraph (a)(2) are 
removed. 
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§ 172.320 [Amended] 
_ 18. In § 172.320, in paragraph (b), the 
wording “‘or identifying information” is 
revised to read “‘or identifying 
information, such as a product code”. 
19. In § 172.325, in paragraph (c), the 
illustration at the end of the paragraph 
is revised to read as follows: 


§ 172.325 Elevated temperature materials. 


* * * 2 * 
(c) x * Rk 
BILLING CODE 4910-60-P 
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20. In § 172.400a, new paragraphs (c) 
and (d) are added to read as follows: 


§172.400a Exceptions from labeling 


* * * * * 


(c) Notwithstanding the provisions of 
§ 172.402(a), a subsidiary hazard label is 
not required on a package containing a 
Class 8 (corrosive) material which has a 
subsidiary hazard of Division 6.1 
(poisonous) if the toxicity of the 
material is based solely on the corrosive 
destruction of tissue rather than 
systemic poisoning. 

(d) For Division 6.1 Packing Group III 
materials, a POISON label may be used 
in place of a KEEP AWAY FROM FOOD 
label. 

21. In § 172.402, paragraph (a)(1) is 
revised and new paragraphs (f) and (g) 
are added to read as follows: 


§ 172.402 Additional labeling 
requirements 
a)* * * 


(1) Shall be labeled with primary and 
subsidiary hazard labels as specified in 
Column 6 of the § 172.101 Table (unless 
excepted in paragraph (a)(2) of this 
section); and 

(f) Division 2.2 materials. In addition 
to the label specified in Column 6 of the 
§ 172.101 Table, each package of 
Division 2.2 material that also meets the 
definition for an oxidizing gas (see 
§ 171.8 of this subchapter) must be 
labeled OXIDIZER. 

(g) Division 2.3 materials. In addition 
to the label specified in Column 6 of the 
§ 172.101 Table, each package of 
Division 2.3 material that also meets the 
definition for: 

(1) Division 2.1, must be labeled 
Flammable Gas; 

(2) Division 5.1, must be labeled 
Oxidizer; and 

(3) Class 8, must be labeled Corrosive. 


§ 172.402 [Amended] 

22. In addition, in § 172.402, the 
following changes are made: 

a. In paragraph (a)(2), in the text 
preceding the table, the wording “‘For 
other than Class 2 or Class 1 materials 
(for subsidiary labeling requirements for 
Class 1 materials see paragraph (e) of 
this section)” are revised to read “For 
other than Class 1 or Class 2 materials 
(for subsidiary labeling requirements for 
Class 1 or Class 2 materials see 
paragraph (e) or paragraphs (f) and (g), 
respectively, of this section)”. 

b. In the paragraph (a)(2) table, for the 
entry “III’’, the footnote reference ‘‘N”’ is 
removed and replaced with an ““X” each 
place it appears, and footnote N is 
removed. 

c. In the paragraph (a)(2) table, in the 
column “8”, for the entry “‘III’”’, the 


footnote reference ‘‘**”’ is removed and 
replaced with “X’’, and footnote ** is 
removed and reserved. 

d. In paragraph (a)(2), in the footnotes 
following the table, the footnote 
identified as ‘‘*”’ is revised to read ‘‘If 
the flash point of a material is at or 
above 38°C (100°F), required for 
transport by air or vessel only.” | 


§ 172.411 [Amended] 


23. In § 172.411, in the third sentence 
of paragraph (d), the wording 
“‘measuring at least 12.7 mm (0.5 
inches) in height’’ is removed. 

24. In § 172.416, a new sentence is 
added as the last sentence of paragraph 
(b) to read as follows: 


§ 172.416 POISON GAS label 


* * * * * 


(b) * * * The words “TOXIC GAS” 
may be used in lieu of the words 
“POISON GAS”. 

25. In § 172.430, a new sentence is 
added as the last sentence of paragraph 
(b) to read as follows: 


§ 172.430 POISON label 


* * * * * 


(b) * * * The word “TOXIC” may be 
used in lieu of the word “POISON”. 

26. In § 172.540, a new sentence is 
added to the end of paragraph (b) to 
read as follows: 


§ 172.540 POISON GAS placard 


* * * * * 


(b) * * * The words “TOXIC GAS” 
may be used in lieu of the words 
“POISON GAS” 


§ 172.547 [Amended] 


27. In § 172.547, in paragraph (b), the 
wording “‘25 mm (0.98 inches)” is 
removed and replaced with “12 mm (0.5 
inch)”. 

28. In § 172.554, a new sentence is 
added to the end of paragraph (b) to 
read as follows: 


§ 172.554 POISON placard 


* Sd * * * 


(b) * * * The word “TOXIC” may be 
used in lieu of the word “POISON”’. 


PART 173—SHIPPERS—GENERAL 
REQUIREMENTS FOR SHIPMENTS 
AND PACKAGINGS 


29. The authority citation for Part 173 
continues to read as follows: 


Authority: 49 App. U.S.C. 5101-5127; 49 
CFR 1.53. 


30. In § 173.2a, in the paragraph (b) 
table, two notes are added at the end of 
the table following the footnotes to read 
as follows: 


- §173.2a Classification of a material 


having more than one hazard 


(b) 2 -2 °@ 
Precedence of Hazard Table 


Note 1: The most stringent packing group” 
assigned to a hazard of the material takes 
precedence over other packing groups; for 
example, a material meeting Class 3 PG II and 
Division 6.1 PG I (oral toxicity) is classified 
as Class 3 PG I. 

Note 2: A material which meets the 
definition of Class 8 and has an inhalation 
toxicity by dusts and mists which meets 
criteria for Packing Group | specified in 
§ 173.133(a)(1) must be classed as Division 
6.1 if the oral or dermal toxicity meets 
criteria for Packing Group I or II. If the oral 
or dermal toxicity meets criteria for Packing 
Group III or less, the material must be classed 
as Class 8. 


* * * * * 


§173.2a [Amended] 

31. In addition, in the paragraph (b) 
table, the following changes are made: 

a. At the intersection of the line entry 
“4.2 IT” and the column entry “‘8, I 
liquid”, the wording “(3)” is revised to 
read “8”. 

b. At the intersection of the line entry 
**4.2 II” and the column entry “8, II 
liquid”, the wording ‘‘(3)” is revised to 
read “4.2”, 

c. At the intersection of the line entry 
“4.2 Il” and the column entry “‘8, II 
liquid’”’, the wording ‘‘(3)” is revised to 
read “4.2”. 

d. At the intersection of the line entry 
‘4.2 III” and the column entry “8, I 
liquid”’, the wording ‘‘(3)” is revised to 
read “8”. 

e. At the intersection of the line entry 
“4.2 IT” and the column entry “8, II 
liquid”, the wording ‘‘(3)”’ is revised to 
read “8”’. 

f. At the intersection of the line entry 
‘4.2 III” and the column entry “‘8, III 
liquid”, the wording ‘‘(3)” is revised to 
read “4.2”. 

32. In § 173.9, a new paragraph (e) is - 
added to read as follows: 


§173.9 Cars, truck bodies, freight 
containers, or trailers containing lading 
which has been fumigated or treated 
with Class 3, Division 2.1, 2.3, or 6.1 
materials 


* * * * * 


(e) See § 176.76(i) of this subchapter 
for requirements for fumigated transport 
units on vessels. 





§ 173.21 [Amended] 


33. In § 173.21, in the first sentence of 
paragraph (f)(2), the wording “Columns 
4a and 4b,” is revised to read “Columns 
5 and 6,” 
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34. In § 173.22, paragraphs (a)(2)(iii) 
and {a)(2){iv) are redesignated as 
paragraphs (a){2)(iv) and (a)(2)(v), 
respectively, a new paragraph (a)(2)(iii) 
is added, and paragraphs (a)(3)(i) and 
(a)(4) are revised, to read as follows: 


§173.22 Shipper’s responsibility 


(a) x ke 

2) zx * * 
- (iii) National or international 
regulations based on the UN 


Recommendations on the Transport of . 


Dangerous Goods, as authorized in 
§ 173.24(d){2); 


5) SSA Sieg 


(i) Except for the marking on the 
bottom of a metal or plastic drum with 
a capacity over 100 liters which has 
been reconditioned, remanufactured or 
otherwise converted, the manufacturer’s 
certification, specification, approval, or 
exemption marking (see §§ 178.2 and 
179.1 of this subchapter); or 


* * * x 


(4) For a DOT specification or UN 
standard packaging subject to the 
requirements of part 178 of this 
subchapter, a person shall perform all 
functions necessary to bring that 
package into compliance with part 178 
of this subchapter, as identified by the 
packaging manufacturer or subsequent 
distributor, in accordance with § 178.2 
of this subchapter. 


* * * * 


35. In § 173.24, paragraph (qd) is 
revised to read as follows: 


§ 173.24 General requirements for 
packagings and packages. 
* * * * * 

(d) Specification packagings and UN 
standard packagings manufactured 
outside the U.S.—(1) Specification 


packagings. A specification packaging, 
including a UN standard pa 
manufactured in the United States, must 
conform in all details to the applicable 
specification or standard in part 178 or 
part 179 of this subchapter. 

(2) UN standard packagings 
manufactured outside the United States. 
A UN standard packaging manufactured 
outside the United States, in accordance 
with national or international 
regulations based on the UN 
Recommendations on the Transport of 


Dangerous Goods, may be imported and - 


used as an authorized packaging under 
the provisions of paragraph (c)(1) of this 
section, subject to the following 
conditions and limitations: 

(i) The packaging fully conforms to 
applicable provisions in the UN 
Recommendations on the Transport of 
Dangerous Goods and the requirements 
of this subpart, including reuse 
provisions; 

(ii) The packaging is capable of 
passing the prescribed tests in part 178 
of this subchapter applicable to that 
standard; and 

(iii) The competent authority of the 
country of manufacture provides 
reciprocal treatment for UN standard 
packagings manufactured in the U.S. 

* * * * 


* 


§ 173.24 [Amended] 

36. In addition, in § 173.24, the 
following changes are made: - 

a. In paragraph (c)(1), the wording 
“(including U.N. standard packagings)”’ 
is revised to read “(including U.N. 
standard packagings manufactured in 
the United States)”’. 

b. In paragraph (e)(4)(ii), the wording 
“flammable or poisonous gases; "is 
revised to read “flammable, poisonous, 
or asphyxiant gases;”’. 


37. In § 173.25, paragraph (a) 
introductory text is revised and a new 
paragraph (b) is added to read as 
follows: 


§173.25 Authorized packages and 
overpacks. 


(a) Authorized packages containing 
hazardous materials may be offered for 
transportation in an ov as defined 
in § 171.8 of this subchapter; if all of the 
following conditions are met: 


(b) Shrink-wrapped or stretch- 
wrapped trays may be used as outer 
packagings for inner packagings 
prepared in accordance with the limited 
quantity provisions orconsumer — 
commodity provisions of this 
subchapter, provided that the complete 
package is capable of meeting 
performance standards at the Packing 
Group III performance level. Each 
package may not exceed 20 kg (44 Ibs) 
gross weight. 

38. In § 173.28, paragraph (b)(4) is 
revised and new paragraphs (b)(7) and 
(c)(4) are added to read as follows: 


§173.28 Reuse, reconditioning and 


remanufacture of packagings. 
(b) ’ * * 


(4) Metal and plastic drums and 
jerricans used as single packagings or 
the outer packagings of composite 
packagings are authorized for reuse only 
when they are marked in a permanent 
manner (e.g., embossed) in millimeters 
with the nominal (for metal packagings) 
or minimum (for plastic packagings) : 
thickness of the packaging material, as 
required by § 178.503(a)(9) of this 
subchapter, and conform to the 
following minimum thickness criteria: 



































Maximum capacity not over 
Minimum thickness of packaging material : 
Metal drum or jerrican Plastic drum or jerrican 

MU Bs cdc cities cnslinievaivissietasiia 0.63 mm (0.025 inch) 1.1 mm (0.043 inch) 
30L 0.73 mm (0.029 inch) 1.1 mm (0.043 inch) 
40L 0.73 mm (0.029 inch) 1.8 mm (0.071 inch) 
NU Ri cast sccncilabeonghaenchsecddnecsaned 0.92 mm (0.036 inch) 1.8 mm (0.071 inch) 
120 L 0.92 mm (0.036 inch) 2.2 mm (0.087 inch) 
220 L 10.92 mm (0.036 inch) 2.2 mm (0.087 inch) 
Ck ES EPROP Le Peer 1.77 mm (0.070 inch) 











5.0 mm (0.197 inch) 





‘Metal drums or jerricans constructed with a minimum thickness of 0.80 mm (0.03 inch) body and 1.10 mm (0.043 inch) heads are authorized. 


* 


* * * * 


(7) Notwithstanding the provisions of 
paragraph (b)(2) of this section, a 
packaging otherwise authorized for 
reuse may be reused without being 
subjected to the leakproofness test with 
air provided the packaging: 


(i) Is refilled with a material 
compatible with the previous lading; 


(ii) Is offered for transportation or 
transported by a private carrier, contract 
carrier, or by a common Carrier in a 
transport vehicle or freight container 
used exclusively for such service, 


within a distribution chain controlled 
by the offeror; and 
(iii) Is constructed of— 
(A) stainless steel, monel or nickel | 
with a thickness not less than one and 
one-half times the minimum thickness | 
prescribed in paragraph (b)(4) of this | 





section; 








67492 Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Rules and Regulations 








(B) plastic, provided the packaging is 
not refilled for reuse on a date more 
than five years from the date of 
manufacture marked on the packaging 
in accordance with § 178.503(a)(6) of 
this subchapter; or 

(C) another material or thickness, if 
approved by the Associate 
Administrator for Hazardous Materials 
Safety for reuse without retesting in 
accordance with the provisions of this 
paragraph. 

(c) x * * 

(4) The markings applied by the 
revonditioner may be different from 
those applied by the manufacturer at the 
time of original manufacture, but may 
not identify a greater performance 
capability than that for which the 
original design type had been tested (for 
example, the reconditioner may mark a 
drum which was originally marked as 
1A1/Y1.8 as 1A1/Y1.2 or 1A1/Z2.0). 


* * * * * 


§ 173.28 [Amended] 

39. In addition, in § 173.28, the 
following changes are made: 

a. In paragraph (c)(1)(i), the wording 
“any coatings” is revised to read “any 
external coatings’’. 

b. In paragraph (c)(3), in the first 
sentence, the reference ‘‘§ 178.503(c)” is 
revised to read ‘*§ 178.503 (c) and (d)”’. 


§ 173.33 [Amended] 

40. In § 173.33, in paragraph (c}(5), 
the wording “Division 6.1” is revised to 
read “Division 6.1, Packing Group I or 
II”. 


§ 173.52 [Amended] 


41. In § 173.52, in paragraph (b), Table 
1, the following changes are made: 

a. In the second entry, the wording 
“Some articles, such as detonators for 
blasting, detonator assemblies for 
blasting and primers, cap-type, are 
included, even though they do not 
contain primary explosives.” is added at 
the end of the entry following the 
wording “‘features.”’. 

b. In the fifth and sixth entries, the 
wording “, gel’”’ is added immediately 
following the wording ‘flammable 


liquid” and immediately preceding the 
wording “or nypeepe so liquid”. 

42. In § 173.59, the following 
definitions are added in appropriate 
alphabetical order to read as follows: 


§ 173.59 Descriptions of terms for 
explosives 


* * * * * 


Charges, propelling for cannon. 
Articles consisting of a propellant 
charge in any physical form, with or 
without a casing, for use in a cannon. 
* * * * * 

Propellant, liquid. Substances 
consisting of a deflagrating liquid 
explosive, used for propulsion. 

Propellant, solid. Substances 
consisting of a deflagrating solid 
explosive, used for propulsion. 


* * * * * 


§ 173.59 [Amended] 

43. In addition, in § 173.59, the 
ppg er we are made: 

a. For the description “Charges, 
propelling’, the wording “‘or for. 
reducing drag for projectiles” is added 
immediately following ‘in cannon”. 

b. For the description ‘‘Powder, 
smokeless”, in the first sentence, the 
word “‘generally”’ is removed, and the 
wording “‘and charges propelling for 
cannon” is added at the end of the last 
sentence, immediately following the 
wording “charges, propelling’’. 

S For the deactigtich “Prepellants”, 
the wording “‘or for reducing the drag of 
projectiles” is added at the end of the 
sentence immediately following the 
word “propulsion”. 

44. In § 173.60, paragraph (b)(15) is 
added to read as follows: 


§ 173.60 General packaging 
requirements for explosives 
* * * * * 

w @.8@ 


(15) Plastic packagings must not be 
liable to generate or accumulate 
sufficient static electricity that a 
discharge could cause the packaged 
explosive to ignite or the packaged 
article to function. 

45. In § 173.62, paragraph (a) is 
revised, a new third sentence is added 


TABLE OF PACKING METHODS 


after the second sentence in paragraph 
(b), the Explosives Table in paragraph 
(b) is amended by adding or removing 
entries in appropriate alpha-numerical 
sequence, and the Table of Packing 
Methods in paragraph (c) and paragraph 
(d) are revised to read as follows: 


§173.62 Specific packaging 
requirements 


(a) Except as provided in paragraph 
(e) of this section, when the § 172.101 
Table specifies that an explosive must 
be packaged in accordance with this 
section, only non-bulk packagings 
which conform to the provisions of 
paragraphs (b), (c), and (d) of this 
section, and the applicable requirements 
in §§ 173.60 and 173.61 may be used, 
unless otherwise approved by the 
Associate Administrator for Hazardous 
Materials Safety. (b) * * * However, 
the packing method authorized under 
E-103 may be used in place of the 
pecking method listed in the Explosives 
lites 


EXPLOSIVES TABLE 





eS Packing methods 





[Remove]: 
US001. 

US001. 

E-158(a), (b), (c). 
E-158(a), (b), (c). 
E-22(a), (b), (c). 
E-22(a), (b), (c). 


E-159. 
E-159. 
E-158. 
E-151. 
E-151. 
US006. 
E-159. 
E-13. 

E-159. 
E-22. 

E-22. 

E-114. 
E-114. 
E-134. 








(c) * * * 





Packing 
method (1) 


Inner packaging (2) 


Outer packaging (3) 


Particular packaging excep- 
tion/requirement (4) 





Not necessary 





Bags: 


Textile, sift-proof (5L2) 





Plastic, film (5H4). 


Paper, multiwall, water resistant (5M2) 


Textile, water resistant (5L3) 
Plastic, woven, sift-proof (5H2) 
Plastic, woven, water resistant (5H3) 


- 
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TABLE OF PACKING METHODS—Continued 





Inner packaging (2) 


- Outer packaging (3) 


Particular packaging excep- 
tion/requirement (4) 








Bags: 
Paper, Kraft 
Plastic 
Sheets: 
Plastic 


Receptacles: 
Metai 
Paper 
Plastic 
Sheets: 
Plastic 
Bags: 
Paper, multiwal!, water resistant 
Woven plastics 


Bags: 

Plastic 

Rubber 

Textile 

Rubberized textile 
intermediate: 
Bags: 

Plastic 

Rubber 

Textile 

Rubberized textile 
Barrels: - 

Wood 
Receptacles: 

Plastic 
Receptacles: 

Fiberboard 

Metal 

Paper 

Plastic 

Rubberized textile 


Optional 


Bags: 
Plastic 
Sheets: 
Paper, kraft 
Paper, waxed 
For wetted explosives: 
Bags: 
Plastic 
Rubberized, textile 





Barrels: 
Wood, removable head (2C2) 
Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Drums: 
Steel, removable head (1A2). 
Barrels: 
Wood, removable head (2C2) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Drums: 
Fiber (1G) 
Steel, removable head (1A2) 
Note: Removable head plastic drums (1H2) are 
authorized for UN 0219 
Barrels: 
Wood, removable head (2C2) 
Drums: 
Plastic, removable head (1H2) 
Steel, removable head (1A2) 


Barggls: 

Wood, removable head (2C2) 
Boxes: 

Steel (4A) 

Fiberboard (4G) 

Natural wood, ordinary (4C1) 

Wood, sift-proof (4C2) 

Plywood (4D) 

Reconstituted wood (4F) 
Drums: 

Aluminum, removable head (1B2) 

Fiber (1G) 

Steel, removable head (1A2) 
Note: steel drums (1A2) must be dust tight 
Boxes: 

Fiberboard (4G) 

Wood, sift-proof (4C2) 

Plywood (4D) 

Reconstituted wood (4F) 
Barrels: 

Wood, removabie head (2C2) 
Boxes: 

Fiberboard (4G) 

Wood, ordinary (4C1) 

Plywood (4D) 

Reconstituted wood (4F) 
Drums: 

Steel, removable head (1A2) 

Fiber (1G) 





1 for all entries; 2 for all en- 
tries except UN 0402. 
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TABLE OF PACKING METHODS—Continued 





method (1) 


Inner packaging (2)° 


Outer packaging (3) 





E-6(a)(ii) 





For wetted explosives: 
Bags: 

Rubber 

Textile 

Rubberized textile 
Intermediate: 
Bags: 

Rubber 

Rubberized textile 

Plastics 


For desensitized explosives: 

Same as for wetted explosives except that any 
fiberboard boxes may be used as inner pack- 
aging and any textile bags as intermediate 
packaging 

Receptacles: 

Waterproof material 

Sheets: 

Waterproof 


Bags: 
Paper, waxed 
Plastic 
Rubberized textile 
Sheets: 
Paper, waxed 
Plastic 
Rubberized textile 


Rubberized textile 
Sheets: 

Paper, waxed 

Plastic 

Textile 

Rubberized textile 


Barrels: 
Wood, removable head (2C2) 
Drums: ~ 
Steel, removable head (1A2) 
Fiber (1G) 


For desensitized explosives: 

Same as for wetted explosives except that any 
fiberboard boxes may be used as inner 
packagings and any textile bags as inter- 
mediate packaging 

Barrels: 

Wood, removable head (2C2) 

Boxes: 

Steel (4A) 

Aluminum (4B) 

Plastics, solid (4H2) 
Fiberboard (4G) 

Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 

Drums: 

Fiber (1G) 
Steel, removable head (1A2) 
Aluminum, removable head (1B2) 


Paper, multiwall water resistant (5M2) 
Textile, sift-proof (5L2) 
Textile, water resistant (5L3) 
-Woven plastic, without inner lining or coating 
(SH1) 
Woven plastic, sift-proof (5H2) 
Woven plastic, water resistant. (5H3) 
Plastic film (5H4) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Drums 


Fiber (1G) 
Steel, removable head (1A2) 
Note: If bags of 5H2, 5H3, 5H4, or 5M2 are 
used, no inner packaging necessary 
Barrels: 
Wood, removable head (2C2) 
Boxes: 
Wood, ordinary (4C1) 
Plywood (4D 


Reconstituted wood (4F) 


Barrels: 

Wood, removable head (2C2) 
Boxes: 

Wood, ordinary (4C1) 

Fiberboard (4G) 

Plywood (4D) 

Reconstituted wood (4F) 
Drums: 

Fiber (1G) 








D15, D13. 
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TABLE OF PACKING METHODS—Continued 





Inner packaging (2) 


Outer packaging (3) 





E-13(a) 


E-13(b) 


E-15(a) 


E-15(b) 





Bags: 
Oil-resistant 

Sheets: 
Plastic 


For wetted explosives: 
Bags: 

Plastic 

Woven plastics - 

Paper, multiwall, water resistant 
Sheets: 

Plastic 


For dry explosives: 
Bags: 
Paper 
Plastic 
Woven piastics 
Paper, multiwall, water resistant 


Not necessary 


Bags: 
Waterproof paper 
Plastic 
Rubberized textile 
Sheets: 
Piastic 
Rubberized textile 


Cans: 
Metal 
Receptacles: 
Glass 
Plastic 
Bags: 
Paper 
Piastic 
Sheets: 
Plastic 





Bags: os 
Paper, muitiwall, water resistant (5M2) 
Woven plastic, without inner lining or coating 
(5H1) 

Woven plastic, sift-proof (5H2) 
Woven plastic, water resistant (5H3) 
Plastic film (5H4) 
Textile, sift-proof (512) 
Textile, water resistant (5L3) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Plastics, solid (4H2) 
Drums: 
Fiber (1G) 
Steel, removable head (1A2) 
Aluminum, removable head (1B2) 
Note: If bags of 5H2 or 5H3 are used, no 
inner packaging is necessary 

Barrels: 

Wood, removable head (2C2) 

Boxes: 

Fiberboard (4G) 

Wood, ordinary (4C1) 

Plywood (4D) 

Reconstituted wood (4F) 
Drums: 

Fiber (1G) 

Barrels: 

Wood, removable head (2C2) 

Boxes: 

. Fiberboard (4G) 

Wood, ordinary (4Cl) 
Plywood (4D) 
Reconstituted wood (4F) 

Drums: 

Fiber (1G) 


Drums: 
Aluminum, removabie head (1B2) 
Steel, removable head (1A2) 
Barrels: 
Wood, removable head (2C2) 
Boxes: 
Wood, ordinary (4Cl) 
Plywood (4D) 
Reconstituted wood (4F) 
Fiberboard (4G) 
Drums: 
Fiber (1G) 
Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 


Barrels: 

Wood, removable head (2C2) 
Boxes: 

Fiberboard (4G) 

Wood, ordinary (4C1) 

Plywood (4D) 

Reconstituted wood (4F) 
Drums: 

Fiber (1G) 

Plywood (1D) 

Steel, removable head (1A2) 
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TABLE OF PACKING METHODS—Continued 





Inner packaging (2) 


Outer packaging (3) 


Particular 


convene 


excep- 
(4) 





E-24(a) 


E-24(b) 





Not necessary 


Bags: 
Plastic 

Sheets: 
Plastic 


Bags: 
Rubber 
Rubberized textile 
Plastic 
Bags: 
Rubbe: 
Rubberized. textile 
Plastic 
intermediate: 
Bags: 
Rubbe: 
Rubberized textile 
Plastic 





Drums: 

Aluminum, removabie head (1B2) 

Steel, removable head (1A2) 

Plastic, removable head (1H2) 
Barrels: 

Wood, removable head (2C2) 
Boxes: 

Wood, ordinary (4C1) 

Plywood (4D) 

Reconstituted wood (4F) 


Drums: 
Fiber (1G) 

Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Plastics, solid (4H2) 


Drums: 
Fiber (1G) 

Boxes: 
Wood, sift-proof (4C2) 
Plywood (4 


(4D) 
Reconstituted wood (4F) 


Barrels: 
Wood, removable head (2C2) 
Boxes: . 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Wood, sift-proof (4C2) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Drums: 
Fiber (1G) 
Plywood (1D) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Wood, sift-proof (4C2) 
Plywood (4D) 
Reconstituted wood (4F) 
Drums: 
Steel, removable head (1A2) 
Fiber (1G) 
Plywood (1D) 
Jerricans: 


Steel (3A1) 

Steel, removable head (3A2) 
Boxes: 

Fiberboard (4G) 


Drums: 
Steel, removable head (1A2) with coating 
other than lead 





11 for UN 0411. 
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TABLE OF PACKING METHODS—Continued 








inner packaging (2) 


Outer packaging (3) 


Particular packaging ex 
tionvrequirement (4) 





E-107(b) 


Bags: 
Plastic 


Bags: 
, Plastic 
* Paper 
Paper, muttiwail, water resistant 
Sheets: 
Plastic 
Receptacles: 
Metal . 
.. Paper 
+ = Plastic 


Optional 


Must be specifically authonzed by the Associ- 
ate Administrator for Hazardous Materials 
Safety prior -to transportation. See §§ 173.57 
and 173.58. For an international 
the package must be marked with “Packag- 
ing authorized. by competent authority of the 
United States of America (USA)” 

Not necessary Boxes: 

Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wooed (4F) 
Steet (4A) 

Aluminum (4B) 

Plastics, solid (4H2) 

Drums: 

Steel, removabie head (1A2) 

Not necessary 

Note: This packaging method is to be used for 
boosters which are finished articles consist- 
ing of closed meial, plastic, or fiberboard re- 
ceptacies that contain a detonating explosive, 
or consisting of a plastic-bonded detonating 
explosive. 


Receptacles: 
Fiberboard 
Metai 
Plastic 
Sheets: 
Plastic 
Paper 
Note: This packaging method is to be used for 
cast or pressed boosters in tubes or capsules 





without end closures. 





Drums: 
Fiber (1G) 
Steel, removable head (7A2) 
Barrels: 
Wood, removable head (2C2) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Ptywood (4D) 
Reconstituted wood (4F) 
Drums: 
Fiber (1G) 
Bags: 
Plastic, sift-proof (5H2) 
Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Expanded plastics (4H+) 
Fiberboard (4G) 
Plastics, solid (4H2) 
Crates: 
(For large articles) 
Drums: 


Steel, removable head (1A2) 
Fiber (1G) 
Aluminum, removabie head (1B2) 


49 for all-entries except UN 0434 and UN 0435. 


Boxes: 
Fiberboard (4G) 
Wood, ordinary (401) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 

Note: This packaging method is to be used for 
boosters which are finished articles consist- 
ing of closed metal, plastic, or fiberboard re- 
ceptacies that contain a detonating explosive, 
or consisting of a plastic-bonded, detonating 
explosive. , 

Boxes: 

Fiberboard (4G) 

Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 

Aluminum (4B) 

Note: This packaging method is to be used for 
cast or pressed boosters in tubes or capsules 
without end closures. 
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TABLE OF PACKING METHODS—Continued 





Inner packaging (2) 


Outer packaging (3) 


Particular packaging excep- 
tion/requirement (4) 








Receptacles 
Metal 
Plastic 
Wooden 
Note: Dividing partitions in the outer packaging 
may be used in place of inner packagings. 
Receptacles: 
Metal 
Plastic 
Wood 
Paper 
Fiberboard 
Receptacles: 
Fiberboard 
Plastic 
Metal Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Natural wood, with sift-proof walls (4C2) 
Steel (4A) 
Receptacles: 
Fiberboard 
Plastic 
Metal 
Wood 


Receptacles: 
Fiberboard 
Metal 
Paper, raft (for cartridge of 1.4G and 1.4S) 
Plastic 
Wood 


Bags: 
Plastic 
Textile 

Boxes: 
Fiberboard 
Piastic 
Wood 

Note: (1) Bags are authorized for small cases 
only. (2) Dividing partitions in the outer pack- 
aging may be used in place of inner 
packagings. 

Not necessary 


Boxes 
Wooden, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 

Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 


Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Natural wood, with sift-proof walls (4C2) 
Drums: 
Steel, removable head (1A2) 
Boxes: 
. Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Expanded plastics (4H1) 
Plastics, solid (4H2) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 


Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Fiberboard (4G) 

Drums: 
Steel, removable head 








23. 
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TABLE OF PACKING METHODS—Continued 





Packing 
method (1) 


Inner packaging (2) 


Outer packaging (3) 


Particular packaging excep- 
tion/requirement (4) 








Not necessary 


Tubes: 
Fiberboard 
Other materials 
Note: Dividing partitions in the outer packaging 
may be used in piace of inner packagings. 
Not necessary 


Boxes: 
Metal 
Plastic 
Wood 
Fiberboard 


Receptacles: 
Fiberboard 
Metal 
Plastics 
Note: Dividing partitions in the outer packaging 
may be used in place of inner packagings. 


Reels 
Receptacles: 
Metal 


Bags: 
Plastic 
Sheets: 
Paper, Kraft 
Plastic 
Note: Reels may be used ih place of inner 
packagings 





Boxes: 
Wood, ordinary (4C1) 
Wood, sift-proof (4C2) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Fiberboard (4G) 
Plastics, solid (4H2) 
Drums: 
Steel, removable head (1A2) 
Aluminum, removable head (1B2) 
Note: Packaging 4C1 is authorized for cased 
charges only. 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Boxes: 
Fiberboard (4G1) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Stee! (4A) 
Aluminum (4B) 
Drums: 
Stee!, removable head (1A2) 
Aluminum (1B2) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Boxes: 
Wood, ordinary (4C1), with metal liner 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Expanded plastics (4H1) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Aluminum (4B) 
Steel (4A) 
Drums: 
Steel, removable head (1A2) 
Aluminum (1B2) 
Fiber (1G) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Drums: 
Steel, removable head (1A2) 
Aluminum (1B2) 
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TABLE OF PACKING METHODS—Continued 





Inner packaging (2) 


Outer packaging (3) 


Particular packaging excep- 
tior/requirement (4) 








Receptacles: 
Fiberboard 

Note: Reels may be used in place of inner 
packagings 


Receptacles: 
Fiberboard 
Metals 
Plastics 


Boxes: 
Fiberboard 
Plastic 
Wood 
Trays: 
Fiberboard 
Plastic 
Wood 
Cans: 
Metal 
Note: All inner packagings must be fitted with 
dividing partitions 
Receptacles: 
Fiberboard 
Plastic 
Sheets: 
Paper 


Receptacles: 
Fiberboard 
Piastic 
Metal 

Sheets: 
Paper 


Receptacles: - 
Fiberboard 
Metal 
Plastic 
Sheets: 
Paper, kraft 
Note: Dividing partitions in the outer package 
may be used in place of inner packagings 


Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 

Drums: 


Steel, removable head (1A2) 
Aluminum (1B2) 

Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Fiberboard (4G) 

Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) i 
Fiberboard (4G) 


Boxes:. 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Drums: 
Fiber (1G) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
» Steel (4A) 
Aluminum (4B) 
Expanded plastics (4H1) 
Drums: 
Fiber (1G) 
Plastic, removable head (1H2) 
Steel, removable head (1A2) 
Aluminum, removable head (1B2) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Expanded plastics (4H1) 
Solid plastics (4H2) 
Drums: 
Fiber {1G) 
Plastic, removable head (1H2) 
Steel, removabie head (1A2) 
Aluminum, removable head (1B2) 











Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Rules and Regulations 67501 








TABLE OF PACKING METHODS—Continued 





Packing Particular packaging exce 
method (1) weer pueeere ©) Outer packaging (3) tlonrequiremens (4) 





Receptacles: Boxes: 
Fiberboard Fiberboard (4G) 
Metal Wood, ordinary (4C1) 
Plastic Plywood (4D) 
Wood | Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Drums: 
Steel, removable head {1A2) 
Aluminum (4B) 
Bags: Boxes: 
Plastic Fiberboard (4G) 
Reels Wood, ordinary (4C1) 
Sheets: Plywood (4D) 


Paper, kraft Reconstituted wood (4F) 
Plastic 


Not necessary Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (48) 
Expanded solid (4H2) 
Drums: 
Fiber (1G) 
Steel, removable head (1A2) 
Aluminum, removable head (1B2) 
Receptacies: Boxes: 56, 38 for UN 0106, 0107, 
Fiberboard Wood, ordinary (4C1) 0257, 0367, 0408, 0409 
Metal : Ptywood (4D) and 0410 only. 
Plastic ‘| -Reconstituted wood (4F) 
Wood Steel (4A) 
Trays: Aluminum (4B) 
Plastic Fiberboard (4G) 
Wood Plastics, solid-(4H2) 
Note: Dividing partitions in the outer packaging | Drums: 
may be used in place of inner packagings Steel, removable head (1A2) 
Optional Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) , 
Aluminum (4B) 
Plastics, solid (4H2) 
Receptacles: Boxes: 
Metal Wood, ordinary (4C1) 
Plastic Plywood (4D) 
Wood Reconstituted wood (4F) 
Fiberboard Steel (4A) 
Aluminum (4B) 
Drums: 
Steel, removable head (1A2) 
Receptacles: Boxes: 
Fiberboard Fiberboard (4G) 
Metal : Wood, ordinary (4C1) 
Wood Plywood (4D) 
Sheets: Reconstituted wood (4F) 
Paper Steel (4A) 
Trays: Aluminum (4B) 
Plastic ‘1 Solid plastics (4H2) 


28 for UN 0121 only. 
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TABLE OF PACKING METHODS—Continued 





Inner packaging (2) 


Outer packaging (3) 


Particular packaging excep- 
tion/requirement (4) 





E-146(a) 


E-146(b) 


E-146(c) 





Boxes: 
Fiberboard 
Metal 
Plastic 
Wood 
Cans: 
Metal 
Trays: 
Fiberboard, sleeved 
Plastic, sleeved 
Intermediate: 
(Optional with inner boxes but mandatory 
with trays.) 
Boxes: 
Fiberboard 
Metal 
Wood 
Tubes: 
Fiberboard 
Trays: 
Plastic 
Receptacles: 
Fiberboard 
Metal (for rivets, explosives) 
Plastic 
Wood 


Not necessary 


Not necessary 


Not necessary 


Receptacles: 
Fiberboard 
Metal 


Optional 


Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 


Boxes: 
Wood, ordinary (4C1) 
Piywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 


Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 

- Boxes: 
Fiberboard (4G) 
Plywood (4D) 
Reconstituted wood (4F) 
Wood, ordinary (4C1) 
Steel (4A) 
Aluminum (4B) 

Boxes: 
Fiberboard (4G) 
Wood, ordinary {4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 

Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Stee! (4A) 
Aluminum (4B) 

Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Piywood (4D) 
Reconstituted wood (4F) 

Drums: 
Fiber (1G) 

Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Solid plastics (4H2) 
Steel (4A) 





Aluminum (4B) 





40, 011, D39. 
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TABLE OF PACKING METHODS—Continued 


Inner packaging (2) Outer packaging (3) ; yigge mB me oe or 








Boxes: : 12. 
Fiberboard 
Metal 

Receptacles: 
Metal 
Plastic 

Sheets: 
Paper, kraft 


———_" solid (4H2) 


—" (1G) 

Steel, removable head (1A2) 
Atuminum, removable head (1B2) 
Plastics, semovable head (1H2) 


Sheets: : 
Fiberboard, corrugated Wood, ordinary (4C1) 

Tubes: Plywood (4D) 
Fiberboard Reconstituted wood (4F) 

intermediate: . Steel (4A) 

Receptacles: Aluminum (4B) 
Fiberboard 


~ Metal 
Plastic 
Bags: Boxes: 
Plastic Fiberboard (4G) 
Boxes: Wood, ordinary (4C1) 
Fiberboard Plywood (4D) 
Tubes: Reconstituted wood (4F) 
Fiberboard Steel (4A) 
Plastic Aluminum (4B) 
Metal - 
Note: Dividing partitions in the outer packaging 
may be used in place of inner packaging 
Not necessary Boxes: 
Wood, ordinary (4C1) 
Plywood (4D) 
Reconstituted wood (4F) 
Steel (4A) 
Aluminum (4B) 
Boxes: 
Fiberboard (4G) 
Wood, ordinary (4C1) 
Wood, sift-proof (4C2) 
Ptywood (4D) 
Reconstituted wood (4F) 
Sotid plastics (4H2) 
Drums: 
Steel, removable head. (1A2) 
Fiber (1G) 
Plywood (1D) 
Receptacles: Boxes: 
Fiberboard Fiberboard (4G) 
Metal Wood, ordinary (4C1) 
Plastics Wood, sift-proof (4C2) 
Plywood (4D) 
Reconstituted wood (4F) 
Solid plastics Ses 
E--158(c) Not necessary Composite packag' 
Plastic ioeupeatie with outer solid plastic box 
(6HH2) 
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TABLE OF PACKING METHODS—Continued 





Packi : : Particular packaging excep- 
method (1) Inner packaging (2) Outer packaging (3) tion/requirement (4) 





E-159(a) Receptacles: Boxes: 58. 

Plastics Natural wood, ordinary (4C1) 

Intermediate: Plywood (4D) 

Bags Reconstituted wood (4F) 

Plastic, in metal cans Note: DOT Spec. MC-—200, motor vehicle con- 
tainer may be used as the outer packaging 
Receptacles: Drums: 

Plastics Steel, removable head (1A2) 

Intermediate: Aluminum, removable head (1B2) 

Drums Note: DOT Spec. MC-200, motor vehicle con- 

Metal tainer may be used as the outer packaging 
Receptacles: Boxes: 

Fiberboard Fiberboard (4G) 

Metal Wood, ordinary (4C1) 

Paper Plywood (4D) 

Reconstituted wood (4F) 

Steel (4A) 

Aluminum (4B) 

Receptacles: Boxes: D2, D3, D4, D10. 

Fiberboard Fiberboard (4G) 

Metal Wood, ordinary (4C1) 

Plastic Plywood (4D) 
Intermediate: Reconstituted wood (4F) 
Boxes: Steel (4A) 

Fiberboard Aluminum (4B) 

Wood 
Sheets: 

Paper, Kraft 

Plastic 
Receptacles: Boxes: D2, D5, D6, D7, D8. 

Fiberboard Fiberboard (4G) 

Metal Wood, ordinary (4C1) 

Paper Plywood (4D) 

Reconstituted wood (4F) 
Steel (4A) 

Aluminum (4B} 

Boxes: Boxes: 

Fiberboard Fiberboard (4G) 

Metal Wood, ordinary (4C1) 

Plastic Plywood (4D) 

Wood Reconstituted wood (4F) 
Note: Metal clips or dividing partitions in the Steel (4A) 

outer packaging may be used in place of Aluminum (4B) 

inner packagings Drums: 

Steel, removable head (1A2) 














1 A jet perforating gun, charged, oil well may be transported under the following conditions: 

a. Initiation devices carried on the same motor vehicle or offshore supply vessel must be segregated; each kind from every other kind, and 
from any gun, tool or other supplies. Initiation devices must be carried in a container having individual pockets for each such device or in a fully 
enclosed steel container lined with a non-sparking material. No more than two initiation devices per gun may be carried on the same motor vehi- 
cle. 

b. Each shaped charge affixed to the gun may not contain more than 112 g (4 ounces) of explosives. 

c. Each shaped charge if not completely enclosed in glass or metai, must be fully protected by a metal cover after installation in the gun. 

d. A jet perforating gun classed as 1.1D or 1.4D may be transported by highway by private or contract carriers engaged in oil well operations. 

1. A motor vehicle transporting a gun must have specially built racks or carrying cases designed and constructed so that the gun is securely 
cr in place during transportation and is not subject to damage by contact, one to the other or any other article or material carried in the vehicle, 


and; : 

2. The assembled gun packed on the vehicle may not extend beyond the body of the motor vehicle. 

e. A jet perforating gun classed as 1.4D may be transported by a private offshore supply vessel only when the gun is carried in a motor vehi- 
cle as specified in paragraph (d) of this packing method or on offshore down-hole tool pallets provided that: 

1. All the conditions specified in paragraphs (a), (b), and (c) of this packing method are met; 

2. The total explosive contents do not exceed 9.1 kg (20 pounds) per pallet; 

3. Each cargo vessel compartment may contain up to 90.8 kg (200 pounds) of explosive content if the segregation requirements in 
§ 176.83(b)(3) of this subchapter are met; and 


4. When more than one vehicle or pallet is stowed “on deck” a minimum horizontal separation of 3 m (9.8 feet) must be provided. 
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(d) Table of particular packaging 
requirements or exceptions. 





Number 
identify- 


Explanation of packaging require- 
ment or exception 





Water soluble substantes must be 
packed in waterproof recep- 
tacles. 

Packages must be lead-free. 

The barrels and drums must have 
a watertight seal. 

The intermediate and _ outer 
packagings must be filled with 
water or an appropriate water- 
Saturated material when the in- 
termediate packaging is a rubber 
or rubberized textile bag. 

Metal drums used for powder 
paste must be so constructed 
that explosion is not possible by 
reason of increase in internal 
pressure from internal or exter- 
nal causes. 

The inside of drums and jerricans 
must be galvanized, painted or 
otherwise protected. Bare steel 
may not come into contact with 
smokeless powder. 

Drums or jerricans of steel must be 
constructed without pockets or 
crevices in which smokeless 
powder could be trapped or 
nipped. 

Metal receptacles must be so con- 
structed that the risk of explo- 
sion, by reason of increase in in- 
ternal pressure from internal or 
external causes, is reduced. 

The inner packagings must be 
sealed. 

Outer boxes of natural wood may 
be provided with a tin-plate liner 
having a sealed lid. 

Open ends of inner packagings 
must be fitted with padded end 
caps or the outer packaging 
must be padded. 

The inner packagings must be 
separated from the outer pack- 
aging by a gap of not less than 
25 mm (1 inch) of cushioning 
material, e.g., sawdust, wood, 
wool. 

Metal inner packagings must be 
padded with cushioning material. 

The shaped charges must be 
packed so that contact between 
them is prevented. 

The conical cavities of the shaped 
charges must face inward in 
pairs or groups to minimize the 
shaped charge (jetting) effect in 
the event of accidental initiation. 

The ends of the articles must be 
sealed or the use of bags, plas- 
tics, as inner packaging is man- 
datory. 








Number 
identify- 


. ing 
packag- 
ing re- 
quire- 
ment or 


Explanation of packaging require- 
ment or exception 


Number 
identify- 
ing 
packag- 


» ing re- 


quire- 
ment or 
excep- 
tion 


Explanation of packaging require- 
ment or exception 








The ends of the detonating cord 
must be sealed and tied fast. 

The ends of the detonating cord 
must be sealed. Spaces must be 
filled with packing material. 

Packagings must be sealed 
against the ingress of water. 

The detonators must be cushioned 
to prevent significant movement 
and contact between them. 

The detonating fuses must be sep- 
arated from each other in the 
inner packaging. 

The primers must be packed with 
shock-absorbent layers of feit, 
paper or plastic to prevent prop- 
agation within the outer packag- 
ing. 

The outer piastic packagings must 
be reinforced with metal at cor- 
ners and edge. 

The signals must be separated to 
prevent contact with one another 
and kept apart from the bottom, 
walls, and lid of the outer pack- 
aging, €.g., by cushioning mate- 
rial. 


Where the signals are contained in 
magazines for fitting into auto- 
matic units, the magazine may 


replace the inner packaging if 


adequate cushioning material is 
used 


Tin-plate inner packagings must be 
sealed. 

The sounding device must be 
wrapped individually in cor- 
rugated fiberboard sheets or in- 
serted in fiberboard tubes. 

Absorbent cushioning material 
must be inserted. 

Large articles without propelling 
charge and without means of ig- 
nition or initiation may be carried 
unpacked. 

Large articies without their means 


of initiation, or with their means . 


of initiation containing at least 
two effective protective features, 
may be carried unpackaged. 

Large articles without their means 
of ignition may be carried 
unpackaged. 

Bags,  siftproof (5H2)  rec- 
ommended: only for flake or 
prilled TNT in the dry state and 
a maximum net mass of 30 kg 
(66 pounds). 

Not more than 50 g (1.8 ounces) 
of a substance may be packed 
in an inner packaging. 

Fiberboard boxes (4G) are not au- 
thorized outer packagings for 
UNO106 or UNO107. 





Liner or inner coating is required ~ 
for metal outer packagings un- 
less another means, such as the 
use of an inner packaging or 
cushioning material protects the 
explosive substance from con- 
tact with the metal outer packag- 
ing during normal conditions of 
transport. 

Plastic receptacles must have 
taped screw cap closures and 
be of not more than 5 liters ca- 
pacity each. Each receptacie 
must be contained within an in- 
termediate packaging. Each 
plastic bag must be surrounded 
on all sides with at least 50 mm 
of noncombustible absorbent 
cushioning material: metal cans 
in the outer packaging must aiso 
be cushioned from each other in 
all directions. Net mass of pro- 
pellent must be limited to 30 kg 
for each package. 

The intermediate drum must be 
surrounded on ail sides with at 
least 50 mm of noncombustible 
absorbent cushioning material. A 
composite packaging consisting 
of a plastic receptacie in a metal 
drum may be used instead of 
the inner and intermediate 
packagings. The net volume of 
propelient in each packaging 
must not exceed 120 liters. 

Plastic bags may be used as inner 
packagings for model rocket mo- 
tors. 

The intermediate packaging must 
be entirely surrounded by wetted 
cushioning material within the 
outer packagino. 
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Number 
identify- 
ing 
packag- 
ing re- 
quire- 
ment or 
excep- 
tion 


Explanation of packaging require- 
ment or exception 


Explanation of packaging require- 
ment or exception 





Quantity limitations for all deto- 
mators are as follows unless spe- 
Cifically defined for each type of 
detonator: (a) For detonators 
containing no more than 10 g of 
explosive (excluding ignition and 
delay charges): (i) No more than 
50 detonators may be packed in 
one inner packaging. (ii) No 
more than 500 detonators may 
be packed in one outer packag- 
ing. (6) For detonators contain- 
ing no more than 3 g of explo- 
sive (excluding ignition and 
delay charges): (i) No more than 
100 detonators may be packed 
in one inner packaging. (ii) No 
more than 1000 detonators may 
be packed in one outer packag- 
ing. {c) There are no quantity. 
limitations for detonators classed 
as 1.4B or 1.4S. The number of 
detonators that may be packed 
in each inner or outer (if inner 
packaging is not required) pack- 
aging is determined by: (i) The 
ability of that package to pass 
certain tests (see § 173.57) that 
Qualify the detonators to be 
classed as 1.4B or 1.4S; or (ii) 
The gross weight limitations of 
the packaging used. 

inner packaging is not required for 
electric detonators when packed 
in pasteboard tubes, or when 
their leg wires are wound on 
spools with the caps either 
placed inside the spool or se- 
curely taped to the wire on the 
spool, so as to restrict freedom 
of movement of the caps and to 
protect them from impact forces. 
No more than 500 electric biast- 
ing caps may be contained in 
one outer packaging. 

Intermediate packagings are re- 
quired only for non-electric deto- 
nators that are blasting caps or 
delay connectors in metal tubes. 

Detonators are not required to be 
attached to the safety fuse, 
metai-clad mild detonating cord, 
detonating cord, or shock tube. 

Inner packagings are not required 
if the packing configuration re- 
Sstricts freedom of movement of 
the caps and protects them from 
impact forces. 

Quantity limitations for detonator 
assemblies with detonating cord 
are: (a) No more than 50 deto- 
nator assemblies may be packed 
in one inner packaging. (b) No 
more than 500 detonator assem- 


Quantity limitations for detonator 
assemblies with safety fuse or 
shock tube are: {a) No more 
than 50 detonator assemblies 
may be packed in one inner 

’ packaging. (b) No more than 
1,000 detonator assemblies may 


ing. 

Primers fitted with anvil, composi- 
tion not covered with a disc of 
metal foil or other material (var- 
nished only). (a) The primers 
must be packed in rows in single 
layers in trays of fiberboard or 
plastic. (b) Not more than 500 
primers may be packed in an 
inner packaging. 

Detonators that are non-electric 
(including percussion activated) 
or detonating relays in metal 
tubes must be packed as fol- 
lows: (a) The detonators must 
be packed in an inner packaging 
with the open end of any deto- 
nator covered with appropriate 
cushioning material; (b) Inner 
packagings must be snugly 
packed in an intermediate pack- 
aging; (c) Intermediate 
packagings musi be separated 
from the outside packaging by at 
least 25 mm (1 inch) of cushion- 
ing material; (d) Detonators con- 
taining no more than 10 g of ex- 
plosive (excluding ignition and 
delay charges) must be packed 
as follows: (i) No more than 50 
detonators in one inner packag- 
ing. (ii) No more than 500 deto- 
nators in one outer packaging. 
(e) Detonators containing no 
more than 3 g of explosive (ex- 
cluding ignition and delay 
Charges) must be packed as fol- 
lows: (i) No more than 110 deto- 
nators in one inner packaging. 
(ii) No more than 5,000 deto- 
nators in one outer packaging. 

Primers not fitted with an anvil, 
composition covered, not more 
than 5,000 primers may be 
packed in an inner packaging. 

Large articles may be carried 

- unpackaged. 

No inner packaging required for 
drums, fiber (1G) 

inner packaging is not required 
with fiberboard boxes (4G) for 
packaging UN 0332. 

Sheets, waterproof, when used, 
must also be impervious to any 
liquid explosive. ingredients of 





the substance. 








blies may be packed in one 
outer packagirg. 


* * * 


be packed in one outer packag- . 


§ 173.62 [Amended] 

46. In addition, in § 173.62, in 
paragraph (e), the phrase “January 1, 
1988” is removed and replaced with the 
phrase “January 1, 1990” each place it 
appears. 

47. In § 173.115, the heading and the 
introductory text of paragraph (b) are 
revised to read as follows: 


§173.115 Class 2, Divisions 2.1, 2.2, 
and 2.3—Definitions 


* * * * * 


(b) Division 2.2 (non-flammable, 
nonpoisonous compressed gas— 
including compressed gas, liquefied gas, 
pressurized cryogenic gas, compressed 
gas in solution, asphyxiant gas and 
oxidizing gas). For the purpose of this 
subchapter, a non-flammable, 
nonpoisonous compressed gas (Division 
2.2) means any material (or mixture) 
which— 


* a + * * 


48. Section 173.120 is amended by 
revising paragraph (a) and adding a 
sentence at the end of paragraph (b)(2) 
to read as follows: 


§173.120 Class 3—Definitions 


(a) Flammable liquid. For the purpose 
of this subchapter, a flammable liquid 
(Class 3) means a liquid having a flash 
point of not more than 60.5°C (141°F), 
or any material in a liquid phase with 
a flash point at or above 37.8°C (100°F) 
that is intentionally heated and offered 
for transportation or transported at or 
above its flash point in a bulk 
packaging, with the following 
exceptions: 

(1) Any liquid meeting one of the 
definitions specified in § 173.115. 

(2) Any mixture having one or more 
components with a flash point of 60.5°C 
(141°F) or higher, that make up at least 
99 percent of the total volume of the 
mixture, if the mixture is not offered for 
transportation or transported at or above 
its flash point. 

(3) Any liquid with a flash point 
greater than 35°C (95°F) which does not 
sustain combustion. A procedure for 
determining if a material sustains 
combustion when heated under test 
conditions and exposed to an external 
source of flame is provided in Appendix 
H of this part. 

(4) Any liquid with a flash point 
greater than 35°C (95°F) and with a fire 
point greater than 100°C (212°F) 
according to ISO 2592. 

(5) Any liquid with a flash point 
greater than 35°C (95°F) which is in a 
water-miscible solution with a water 
content of more than 90 percent by 
mass. 


Lo) pile = 
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(2) * * * Anelevated temperature 
material that meets the definition of a 
Class 3 material because it is 
intentionally heated and offered for 
transportation or transported at or above 
its flash point may not be reclassed as 
a combustible liquid. 


* * * * * 


§ 173.120 [Amended] 


49. In addition, in § 173.120, the 
following changes are made: a. In 
paragraph (c)(1)(i)(A), the wording 
“ASTM D56-79” is revised to read 
“ASTM D 56”. 

b. In paragraphs (c)(1)(i)(B) and 
(c)(1)(ii)(B), the wording “ASTM 
D3278—78” is revised to read “ASTM D 
3278”. 

c. In paragraph (c)(1)(ii)(A), the 
wording ‘““ASTM D93-80” is revised to 
read “ASTM D 93” each place it 
appears. 

50. Section 173.121 is amended by 
adding a parenthetical note at the end 
of paragraph (b)(1)(ii) before the 
semicolon and revising the paragraph 
(b)(1)(iv) table and paragraph (b)(2)(i) to 
read as follows: 


§ 173.121 Class 3—Assignment of 
packing group 
* * ‘. * * 
x* «& ® 
1 x ke 


(ii) * * * (Note: The mixture is not 
necessarily required to bear a POISON 
or CORROSIVE subsidiary risk label.); 


* * * * * 
(iv) x 





Jet di- 
ame- 

ter in 
mm 


Flow time t in Flash point c.c. 





above 17°C 
(62.6°F). 

above 10°C (50°F). 

above 5°C (41°F). 

above — 1°C 
(31.2°F). 

above —5°C 
(23°F). 

—5°C (23°F) and 
below. 











(i) Viscosity test. The flow time in 
seconds is determined at 23°C (73.4°F) 
using the ISO standard cup with a 4 mm 
(0.16 inch) jet (SO 2431:1984). Where 
the flow time exceeds 100 seconds, a 
further test is carried out using the ISO 
standard cup with a 6 mm (0.24 inch) 
jet. 

51. In § 173.124, the section heading 
and paragraph (a)(2) are revised to read 
as follows: 


§ 173.124 Class 4, Divisions 4.1, 4.2 
and 4.3—Definitions 
a o:3 "@ 

(2)(i) Self-reactive materials are 
materials that are thermally unstable 
and that can undergo a strongly 
exothermic decomposition even without 
participation of oxygen (air). A material 
is excluded from this definition if any 
of the following applies: . 

(A) The material meets the definition 
of an explosive as prescribed in subpart 
C of this part, in which case it must be 
classed as an explosive; 

(B) The material is forbidden from 
being offered for transportation. 
according to § 172.101 of this 
subchapter or § 173.21; 

(C) The material meets the definition 
of an oxidizer or organic peroxide as 
prescribed in subpart D of this part, in 
which case it must be so classed; 

(D) The material meets one of the 
following conditions: 

(1) Its heat of decomposition is less 
than 300 J/g; or 

(2) Its ka. pagrenerien decomposition 


temperature (SADT) is greater than 75°C . 


(167°F); or 

(E) The Associate Administrator for 
Hazardous Materials Safety has 
determined that the material does not 
present a hazard which is associated 
with a Division 4.1 material. 

(ii) Generic types. Division 4.1 self- 
reactive materials are assigned to a 
generic system consisting of seven 
types. A self-reactive substance 
identified by technical name in the Self- 
Reactive Materials Table in § 173.224 is 
assigned to a generic type in accordance 
with that Table. Self-reactive materials 
not identified in the Self-Reactive 
Materials Table in § 173.224 are 
assigned to generic types under the 
procedures of paragraph (a)(2)(iii) of this 
section. 

(A) Type A. Self-reactive material type 
A is a self-reactive material which, as 
packaged for transportation, can 
detonate or deflagrate rapidly. 
Transportation of type A self-reactive 
material is forbidden. 

(B) Type B. Self-reactive material type 
B is a self-reactive material which, as 
packaged for transportation, neither 
detonates nor deflagrates rapidly, but is 
liable to undergo a thermal explosion in 
a package. 

(C) Type C. Self-reactive material type 
C is a self-reactive material which, as 
packaged for transportation, neither 
detonates nor deflagrates rapidly and 
cannot undergo a thermal explosion. 

(D) Type D. Self-reactive material type 
D is a self-reactive material which— 

(1) Detonates partially, does not 
deflagrate rapidly and shows no violent 
effect when heated under confinement; 


(2) Does not detonate at all, 
deflagrates slowly and shows no violent 
effect when heated under confinement; 
or 

(3) Does not detonate or deflagrate at 
all and shows a medium effect when 
heated under confinement. 

(E) Type E. Self-reactive material type 
E is a self-reactive material which, in 
laboratory testing, neither detonates nor 
deflagrates at all and shows only a low 
or no effect when heated under 
confinement. 

(F) Type F. Self-reactive material type 
F is a self-reactive material which, in 
laboratory testing, neither detonates in 
the cavitated state nor deflagrates at all 
and shows only a low or no effect when 
heated under confinement as well as 
low or no explosive power. 

(G) Type G. Self-reactive material type 
G is a self-reactive material which, in 
laboratory testing, does not detonate in 
the cavitated state, will not deflagrate at 
all, shows no effect when heated under 
confinement, nor shows any explosive 
power. A type G self-reactive material is 
not subject to the requirements of this 
subchapter for self-reactive material of 
Division 4.1 provided that it is 
thermally stable (self-accelerating 
decomposition temperature is 50 °C 
(122 °F) or higher for a 50 kg (110 
pounds) package). A self-reactive 
material meeting all characteristics of 
type G except thermal stability is 
classed as a type F self-reactive, 
temperature contro] material. 

(iii) Procedures for assigning a self- 
reactive material to a generic type. A 
self-reactive material must be assigned 
to a generic type based on— 

(A) Its physical state (i.e. liquid or 
solid), in accordance with the definition 
of liquid and solid in § 171.8 of this 
subchapter; 

(B) A determination as to its control 
temperature and emergency 
temperature, if any, under the 
provisions of § 173.21(f); 

(C) Performance of the self-reactive 
material under the test procedures 
specified in the UN Recommendations 
on the Transport of Dangerous Goods, 
Tests and Criteria and the provisions of 
paragraph (a)(2)(iii) of this section; and 

(D) Except for a self-reactive material 
which is identified by technical name in 
the Self-Reactive Materials Table in 
§ 173.224(b) or a self-reactive materia! 
which may be shipped as a sample 
under the provisions of § 173.224, the 
self-reactive material is approved in 
writing by the Associate Administrator 
for Hazardous Materials Safety. The 
person requesting approval shall submit 
to the Associate Administrator for 
Hazardous Materials Safety the tentative 
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shipping description and generic type 
and— 

(1) All relevant data concerning 
physical state, temperature controls, and 
tests results; or 

(2) An approval issued for the sel f- 
reactive material by the competent 
authority of a foreign government. 

{iv) Tests. The generic type for a self- 
reactive material must be determined 
using the testing protocol from Figure 
14.2 (Flow Chart for Assigning Self- 
Reactive Substances to Division 4.1) 
from the UN Recommendations on the 
Transport of Dangerous Goods, Tests 
and Criteria. 


* ~ * * * 


52. In § 173.128, paragraph (b)(7) is 
revised, paragraph (c)(4) is removed, 
paragraph (d) is redesignated as 
paragraph {(e), and a new paragraph (d) 
is added to read as follows: 


§173.128 Class 5, Division 5.2— 
Definitions and types 


* * * * x 


(b) x«* * 

(7) Type G. Organic peroxide type G 
is an organic peroxide which will not 
detonate in a cavitated state, will not 
deflagrate at all, shows no effect when 
heated under confinement, and shows 
no explosive power. A type G organic 
peroxide is not subject to the 
requirements of this subchapter for 
organic peroxides of Division 5.2 
provided that it is thermally stable (self- 
accelerating decomposition temperature 
is 50 °C (122 °F) or higher for a 50 kg 
(110 pounds) package). An organic 
peroxide meeting all characteristics of 
type G except thermal stability and 
requiring temperature control is classed 
as a type F, temperature contro! organic 
peroxide. 


* * * * * 


(d) Approvals. (1) An organic 
peroxide must be approved, in writing, 
by the Associate Administrator for 
Hazardous Materials Safety, before 
being offered for transportation or 
transported, including assignment of a 
generic type and shipping description, 
except for— 

(i) An organic peroxide which is 
identified by technical name in the 
Organic Peroxides Table in § 173.225(b); 

(ii) A mixture of organic peroxides 
prepared according to § 173.225(c)(5); or 

(iii) An organic peroxide which may 
be shipped as a sample under the 
provisions of § 173.225{c). 

(2) A person applying for an approval, 
must submit all relevant data 
concerning physical state, temperature 
controls, and tests results or an approval 
issued for the organic peroxide by the 


competent authority of a foreign 
government. 


* 7” * * * 


§ 173.128 [Amended] 

53. In addition, in § 173.128, the 
following changes are made: 

a. In paragraph (a) introductory text, 
the word “apply” is revised to read 
“applies”. 

b. In paragraph (c)(2), the word “and” 
is added at the end of the paragraph, 
and in paragraph {c)(3), at the end of the 
paragraph, the wording “; and”’ is 
removed and replaced with a period. 

54. In § 173.136, paragraph {a) is 
revised to read as follows: 


§ 173.136 Class 8—Definitions 


(a) For the purpose of this subchapter, 
“corrosive material’’ (Class 8) means a 
liquid or solid that causes full thickness 
destruction of human skin at the site of 
contact within a specified period of 
time. A liquid that has a severe 
corrosion rate on steel or aluminum 
based on the criteria in § 173.137({c)}(2) is 
also a corrosive material. 

* * * * * 

55. In § 173.137, the second sentence 
of the introductory text, and paragraphs 
(a), (b), and {c) are revised to read as 
follows: 


§ 173.137 Class 8—Assignment of 
packing group 

* * * When the § 172.101 Table 
provides more than one packing group 
for a Class 8 material, the packing group 
must be determined using data obtained 
from tests conducted in accordance with 
the 1992 OECD Guideline for Testing of 
Chemicals, Number 404 ‘‘Acute Dermal 
Irritation/Corrosion” as follows: 

(a) Packing Group I. Materials that 
cause full thickness destruction of intact 
skin tissue within an observation period 
of up to 60 minutes starting after the 
exposure time of three minutes or less. 

) Packing Group II. Materials that 
cause full thickness destruction of intact 
skin tissue within an observation period 
of up to 14 days starting after the 
exposure time of more than three 
minutes but not more than 60 minutes. 

(c) Packing Group III. Materials, other 
than those meeting Packing Group J or 
II criteria— 

(1) That cause full thickness 
destruction of intact skin tissue within 
an observation period of up to 14 days 
starting after the exposure time of more 
than 60 minutes but not more than 4 
hours; or 

(2) That do not cause full thickness 
destruction of intact skin tissue but 
exhibit a corrosion rate on steel or 
aluminum surfaces exceeding 6.25 mm 
(0.25 inch) a year at a test temperature 


of 55°C (130°F). For the purpose of 
testing steel P3 (ISO 9328-1) or a similar 
type, and for testing aluminum, non- 
clad types 7075-T6 or AZSGU-T6_. 
should be used. An acceptable test is 
described in ASTM G 31-72 
(Reapproved 19960). 

56. In § 173.150, the section heading 
and paragraph (d) are revised to read as 
follows: 


§173.150 Exceptions for Class 3 
(flammable) and combustible liquids 


* * * * * 


(d) Alcoholic beverages. An alcoholic 
beverage (wine and distilled spirits as 
defined in 27 CFR 4.10 and 5.11) is not 
subject to the requirements of this 
subchapter if it— 

(1) Contains 24 percent or less alcohol 
by volume; 

(2) Is in a packaging of five liters or 
less; or 

(3) Is a Packing Group III alcoholic 
beverage in a packaging of 250 L (66 
gallons) or less, unless transported by 
air. 


* * * * * 


§ 173.150 [Amended] 


57. In addition, in § 173.150, the 
following changes are made: 

a. In paragraph (a), the wording 
“another hazard class.”’ is revised to 
read ‘‘another hazard class except 
Division 6.1, Packing Group IJ or Class 
8, Packing Group IIL.”’. 

b. In the introductory text of 
paragraph (b), the wording ‘flammable 
liquids (Class 3)” is revised to read 
“flammable liquids (Class 3) and 
combustible liquids”’. 

c. In paragraph (b)(3), the wording 
“flammable liquids in Packing Group 
Ill,” is revised to read “flammable 
liquids in Packing Group III and 
combustible liquids,”’. 

58. In § 173.152, paragraph (b)(3) is 
revised to read as follows: 


§ 173.152 Exceptions for Division 5.1 
(oxidizers) and Division 5.2 (organic 
peroxides) 


* * * * * 


(b) x ke * 

(3) For organic peroxides which do 
not require temperature contro! during 
transportation— 

(i) For Type D, E, or F organic 
peroxides, inner packagings not over 
125 ml (4.22 ounces) net capacity each 
for liquids or 500 g (17.64 ounces) net 
capacity for solids, packed in strong 
outer packagings. 

(ii) For Type B or C organic peroxides, 
inner packagings not over 25 ml (0.845 
ounces) net capacity each for liquids or 
100 g (3.528 ounces) net capacity for 
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solids, packed in strong outer 
packagings. 

59. In § 173.158, a new paragraph 
(f}(3) is added to read as follow: 


§ 173.158 Nitric acid 


* * * * * 


(f) x * * 

(3) In combination packagings with 
1A2, 1B2, 1D, 1G, 1H2, 3H2, 4C1, 4C2, 
4D, 4F or 4G outer packagings and 
plastic inner packagings not over 2.5 L. 
(0.66 gallon) capacity further 
individually overpacked in tightly 
closed metal packagings. 

60. Section 173.164 is amended by 
redesignating paragraphs (b), (c) and (d) 
as paragraphs {c), (d) and (e) 
respectively, revising newly designated 
paragraph (c) introductory text and the 
last sentence of newly designated 
paragraph (c)(1), and adding a new 
paragraph (b) te read as follows: 


§ 173.164 Mercury (metallic and 
articles containing mercury) 


* * x * * 


(b) Manufactured articles or 
apparatuses, each containing not more 
than 100 mg (0.0035 ounce) of mercury 
and packaged so that the quantity of 
mercury per package does not exceed 1 
g (0.035 ounce) are not subject to the 
requirements of this subchapter. 

( ) Manufactured articles or 
apparatuses containing not more than 
100 mg (0.0035 ounce) mercury are 
excepted from the specification 
packaging requirements of this 
subchapter when packaged as follows: 

(1) * * * Mercury switches and 
relays are excepted from these 
packaging requirements, if they are 
totally enclosed, leakproof and in sealed 
metal or plastic units. 


* * * * * 


§ 173.164 [Amended] 

61. In addition, in § 173.164, the 
following changes are made: 

a. In paragraph (a)(1), in the first 
sentence, the wording “not more than 
250 ml (8 oz) capacity each”’ is revised 
to read “not more = 3.5 kg (7.7 
pounds) capacit 

b. In paragrai a) and (a}(2), the 
wording ‘‘or reconstituted wood (4F) 
boxes,” is revised to read “, 
reconstituted weod (4F) or solid plastic 
(4H2) games each place it appears. 

c. In paragraph (al(2), immediately 
following the ee “* ‘quicksilver 
flasks’”’ the wording “of not more than 
3.5 kg (7.7 pounds) capacity each” is 
added. 

62. Section 173.166 is amended by 
revising the section heading, adding a 


new last sentence in paragraph (a), 
revising paragraph (b), the last sentence 
of paragraph (c) and paragraph (d)({1) to 
read as follows: 


§ 173.166 Air bag inflators, air bag 
modules, seat-belt pre-tensioners, and 
seat-belt modules 


(a)* * * A seat-belt pre-tensioner 
contains similar hazardous materials 
and is used in the operation of a seat- 
belt restraining system in a motor 
vehicle. A seat-belt module is the seat 
belt pre-tensioner plus seat-belt 
hardware. 

(b) Classification. An air bag inflator, 
air bag module, seat-belt pre-tensioner 
or seat-belt module may be classed as 
Class 9 only if it meets the following 
requirements— 

(1) The manufacturer has submitted 
each design type air bag inflator or seat- 
belt pre-tensioner to the Bureau of 
Explosives (BOE) or the Bureau of 
Mines (BOM) for examination and 
testing. The submission must contain a 
detailed description of the inflator or 
pre-tensioner (or, if more than a single 
inflator or pre-tensioner is involved, the 
maximum parameters of each particular 
inflator or pre-tensioner design type for 
which approval is sought) and details 
on the complete package. 

(2) Samples of the inflator or pre- 
tensioner, packaged as for transport, 
have been subjected to test series 6(c) of 
the UN Recommendations on the 
Transport of Dangerous Goods, Tests 
and Criteria, Second Edition, 1990 with 
no explosion of the device, no 
fragmentation of device casings, and no 
projection hazard or thermal effect 
which would significantly hinder fire- 
fighting or other emergency response 
efforts in the immediate vicinity. 

(3) The manufacturer submits an 
application, including— 

(i) The BOE or BOM test results and 
report recommending the shipping 
description and classification for each 
device or design type; or 

(ii) An approved classification issued 
by the competent authority of a foreign 
government, to the Associate 
Administrator for Hazardous Materials 
Safety, and is notified in writing by the 
Associate Administrator that the device 
has been classed as Class 9 and 
approved for transportation. 

(4) No approval applications are 
required for air bag or seat-belt modules 
containing an approved air bag inflator 
or seat-beit pre-tensioner. 

(5) Air bag inflators or seat belt pre- 
tensioners previously reclassed from 
Class 1 to Division 4.1 under the terms 


of an exemption may be reclassed as 
Class 9 materials without further testing. 


{c)* * * A module must be 
identified with the same EX number or 
product code of the approved inflator or 
pre-tensioner. 

(d) * * * (1) An air bag or seat-belt 
module that has been approved by the 
Associate Administrator for Hazardous 
Materials Safety and is installed in a 
motor vehicle or in completed vehicle 
components, such as steering columns 
or door panels, is not subject to the 
requirements of this subchapter. 


* - ” * ~ 


§ 173.166 [Amended] 

63. In addition, in § 173.166, the 
following changes are made: 

a. In paragraph (c), in the first and 
second sentences, the wording “or pre- 
tensioner” is added immediately 
following the wording “‘inflator” each 
place it appears. 

b. In paragraph (d){2), the wording “or 
seat-belt” is added immediately 
following the wording “‘air bag” and the 
wording “‘or pre-tensioner” is added 
immediately following the wording 
“inflator”. 

c. In paragraph (f), the wording 
‘““FLAMMABLE SOLID label” is revised 
to read “CLASS 9 label”. 


§ 173.171 [Amended] 

64. In § 173.171, in paragraph (a), the 
wording “Division 1.3 classification” is 
revised to read “‘Division 1.3 and 
Division 4.1 classification’’, and the 
reference “§ 173.56” is revised to read 
“§§ 173.56 and 173.58”. 

65. In § 173.173, the section heading 
and paragraph (b) introductory text are 
revised to read as follows: 


§ 173.173 Paint, paint-related 
material, adhesives, ink and resins 


+ * ” ia * 


(b) Paint, paint-related material, 
adhesives, ink and resins must be 
packaged as follows: 

66. Section 173.185 is revised to read 
as follows: 


§ 173.185 Lithium cells and batteries 


(a) Except as otherwise provided in 
this subpart, a lithium cell or battery is 
authorized for transportation only if it 
conforms to the provisions of this 
section. 

(b) Exceptions. Cells and batteries are 
not subject to the requirements of this 
subchapter if they meet the following 

irements: 

(1) Each cell with a liquid cathode 
may contain no more than 0.5 g (0.02 
ounce) of lithium or lithium alloy, and 
each cell with a solid cathode may 
contain no more than 1 0 g (0.04 ounce) 
lithium or lithium alloy: 
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(2) Each battery with a liquid cathode 
may contain an aggregate quantity of no 
more than 1.0 g (0.04 ounce) lithium or 
lithium alloy, and each battery with a 
solid cathode may contain an aggregate 
quantity of no more than 2.0 g (0.07 
ounce) of lithium or lithium alloy; 

(3) Each cell must be hermetically 
sealed; 

(4) Cells and batteries must be 
separated so as to prevent short circuits 
and must be packed in strong 
packagings, except when installed in 
equipment; and 

(S} if a liquid cathode battery contains 
more than 0.5 g (0.02 ounce) of lithium 
or lithium alloy or a solid cathode 
battery contains more than 1.0 g (0.04 
ounce) lithium or lithium alloy, it may 
not contain a liquid or gas that is a 
hazardous material according to this 
subchapter unless the liquid or gas, if 
free, would be completely absorbed or 
neutralized by other materials in the 
battery. 

(c) Cells and batteries also are not 
subject to this subchapter if they meet 
the following requirements: 

(1) Each cell contains not more than 
5 g (0.18 ounces) of lithium or lithium 
alloy; 

(2) Each battery contains not more 
than 25 g (0.88 ounces) of lithium or 
lithium alloy; 

(3) Each cell or battery is of the type © 
proven to be non-dangerous by testing 
in accordance with tests in Part IV of the 
UN Recommendations on the Transport 
of Dangerous Goods, Tests and Criteria, 
such testing must be carried out on each 
type prior to the initial transport of that 
type; and 

(4) Cells and batteries are designed or 
packed in such a way as to prevent short 
circuits under conditions normally 
encountered in transportation. 

(d) Cells and batteries and equipment 
containing cells and batteries which 
were first transported prior to January 1, 
1995, and were assigned to Class 9 on 
the basis of the requirements of this 
subchapter in effect on October 1, 1993, 
may continue to be transported in 
accordance with the applicable 
requirements in effect on October 1, 
1993. 

(e) Cells and batteries may be 
transported as items of Class 9 if they 
meet the requirements in paragraphs 
(e)(1) through (e)(9) of this section: 

(1) Cells must not contain more than 
12 g (0.42 ounce) of lithium or lithium 
alloy. When transported by passenger 
aircraft cells must not contain more 
than 3 g (0.11 ounces) of lithium or 
lithium alloy. 

(2) Batteries must not contain more 
than 500 g (17.6 ounces) of lithium or 
lithium alloy. When transported by 


passenger aircraft, batteries must not 
contain more than 125 g (4.4 ounces) of 
lithium or lithium alloy. 

(3) Each cell and battery must be 
equipped with an effective means of 
preventing external short circuits. 

(4) Each cell and battery must 
incorporate a safety venting device or be 
designed in a manner that will preclude 
a violent rupture under conditions 
normally incident to transportation. 

(5) Batteries containing cells or series 
of cells connected in parallel must be 
equipped with diodes to prevent reverse 
current flow. 

(6) Cells and batteries must be packed 
in strong inner packagings containing 
not more than 500 g (17.6 ounces) of 
lithium or lithium alloy. When 
transported by passenger aircraft, inner 
packagings must not contain more than 
125 g (4.4 ounces) of lithium or lithium 


alloy. 

(7) Cells and batteries must be packed 
in inner packagings in such a manner as 
to effectively prevent short circuits and 
to prevent movement which could lead 
to short circuits. 

(8) Cells and batteries must be 
packaged in packagings conforming to 
the requirements of part 178 of this 
subchapter at the Packing Group II 
performance level: 

(i) Inner packagings must be packed 
within a wooden box (4C1, 4C2, 4D, or 
4F), fiberboard box (4G), fiber drum 
(1G), or metal drum (1A2 or 1B2); 

(ii) Cells and batteries intended for air 
transportation must be packaged in 
metal drums (1A2 or 1B2) fitted with 
gas-tight gaskets; and 

(iii) When the outer packaging is 
metal, the inner packagings must be 
separated from each other and from the 
outer packaging by at least 25 mm (1 
inch) of non-combustible cushioning 
material. 

(9) One of the following criteria must 
be met: 

(i) Each cell or battery is of the type 
proven to meet the criteria of Class 9 by 
testing in accordance with tests in Part 
IV of the UN Recommendations on the 
Transport of Dangerous Goods, Tests 
and Criteria; 

(ii) Ten cells and one battery of each 
type taken from production each week 
should be subjected to extreme 
temperature exposure and the short 
circuit test procedures in Part IV of the 
UN Recommendations on the Transport 
of Dangerous Goods, Tests and Criteria, 
or, equivalent tests approved by the. 
Associate Administrator for Hazardous 
Materials Safety. There should be no 
evidence of distortion, leakage or 
internal heating in conducting the 
extreme temperature exposure test 
procedure. In conducting the short 


circuit test procedure, if venting occurs, 


an open flame applied to venting fumes 
should not produce an explosive 
condition; or 

(iii) Cells and batteries that are 
hermetically sealed are excepted from 
paragraphs (e)(8)(ii) and (e)(8)(iii) of this 
section if the cells agd batteries are 
subjected to the aide simulation, 
extreme temperature 6xposure, 
vibration, and shock tests described in 
the UN Recommendations on the 
Transport of Dangerous Goods, Tests 
and Criteria, or equivalent tests 
approved by the Associate . : 
Administrator for Hazardous Materials 
Safety, and show no visible evidence of 
out-gassing, leakage, loss of mass or 
distortion. 

(10) Except as provided in paragraph 
(i) of this section, cells or batteries may 
not be offered for transportation or 
transported if any cell has been 
discharged to the extent that the open 
circuit voltage is less than two volts or 
is less than % of the voltage of the fully 
charged cell, whichever is less. 

(f) Equipment containing or packed 
with cells and batteries meeting the 
requirements of paragraph (b) or (c) of 
this section is excepted from all other 

uirements of this subchapter. 
mt Equipment containing or packed 
with cells and batteries may be 
transported as items of Class 9 if the 
batteries and cells meet allthe __ - 
requirements of paragraph (e) of this 
section and are packaged as follows: 

(1) Equipment containing cells and - 
batteries must be packed in a strong 
outer packaging that is waterproof or is 
made waterproof through the use of a 
liner. The equipment must be secured 
within the outer packaging and be 
packed as to effectively prevent 
movement, short circuits, and 
accidental operation during transport; 


and 

(2) Cells and batteries packed with 
equipment must be packed in inner 
packagings conforming to paragraph 
(e)(9) of this section in such a manner 
as to effectively prevent movement and 
short circuits. Not more than 5 kg of 
cells and batteries may be packed with 


each item of equipment. 

(h) Cells and batteries, for disposal, 
may be offered for transportation or 
transported to a permitted storage 
facility and disposal site by motor 
vehicle when they meet the following 
requirements: 

1) Cells must not contain more than 
12 g (0.42 ounce) and batteries must not 
contain more than 500 g (17.6 ounces) 
of lithium or lithium alloy; 

(2) Be equipped with an effective 
means of preventing external short 
circuits; and 
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(3) Be packed in a strong outer 
packaging conforming to the 
requirements of §§ 173.24 and 173.24a. 
The packaging need not conform to 
performance requirements of part 178 of 
this subchapter. 

(i) Cells and batteries and equipment 
containing or packed with cells and 
batteries which do not comply with the 
provisions of this section may be 
transported only if they are approved by 
the Associate Administrator for 
Hazardous Materials Safety. 

(j) For testing purposes, cells 
containing not more than 12 g (0.42 
ounce) of lithium or lithium alloy and 
batteries containing not more than 500 
g (17.6 ounces) of lithium or lithium 
alloy may be offered for transportation 
or transported by highway only as items 
of Class 9. Packaging must conform with 
paragraphs (e)(8){i) and (iii) of this 
section with not more than 100 cells per 
package. 

67. Section 173.189 is added to read 
as follows: 


§ 173.189 Batteries containing sodium 
or cells containing sodium 


(a) Batteries and cells may not contain 
any hazardous material other than 
sodium, sulfur or polysulfides. Cells not 
forming a component of a completed 
battery may not be offered for 
transportation at a temperature at which 
any liquid sodium is present in the cell. 
Batteries may only be offered for 
transportation, or transported, at a 
temperature at which any liquid sodium 
present in the battery conforms to the 
conditions prescribed in paragraph (d) 
of this section. 

(b) Cells must consist of hermetically 
sealed metal casings which fully enclose 
the hazardous materials and which are 
so constructed and closed as to prevent 
the release of the hazardous materials. 
under normal conditions of transport. 
Cells must be placed in suitable outer 
packagings with sufficient cushioning - 
material to prevent contact between 
cells and between cells and the internal 
surfaces of the outer packaging, and to 
ensure that no dangerous movement of 
the cells within the outer packaging 
occurs in transport. Cells must be 
packaged in 1A2, 1B2, 1D, 1G, 1H2, 4C, 
4D, 4F, 4G or 4H2 outer packagings 
which meet the requirements of part 178 
of this subchapter at the Packing Group 
Il performance level. 

fo) Batteries must consist of cells 
secured within, and fully enclosed by a 
metal casing so constructed and closed 
as to prevent the release of the . 
hazardous materials under normal 
conditions of transport. Batteries may be 
offered for transportation, and 
transported, unpacked or in protective 


packagings that are not subject to the 
phe mre of part 178 of this 


(d) Batteries containing any liquid 
sodium may not be offered for 
transportation, or transported, by 
aircraft. Batteries containing liquid 
sodium may be transported by motor 
vehicle, rail car or vessel under the 
following conditions: 

(1) Batteries must be equipped with 
an effective means of preventing 
external short circuits, such as by 
providing complete electrical insulation 
of battery terminals or other external 
electrical connectors. Battery terminals 
or other electrical connectors 
penetrating the heat insulation fitted in 
battery casings must be provided with 
thermal insulation sufficient to prevent 
the temperature of the exposed surfaces 
of such devices from exceeding 55°C 
(130°F). 

(2) No battery may be offered for 
transportation if the temperature at any 
point on the external surface of the 
battery exceeds 55°C (130°F). 

(3) If any external source of heating is 
used during transportation to maintain 
sodium in batteries in a molten state, 
means must be provided to ensure that 
the internal temperature of the battery 
does not reach or exceed 400°C (752°F). 

(4) When loaded in a transport vehicle 
or freight container: 

(i) Batteries must be secured so as to 
prevent significant movement within 
the transport vehicle or freight container 
under conditions normally incident to 
transportation; 

(ii) Adequate ventilation and/or 
separation between batteries must be 
provided to ensure that the temperature 
at any point on the external surface of 
the battery casing will net exceed 240°C 
(464°F) during transportation; and 

(iii) No other hazardous materials, 
with the exception of cells containing 
sodium, may be loaded in the same 
transport vehicle or freight container. 
Batteries must be separated from all 
other freight by a distance of not less 
than 0.5 meters (1.6 feet). 

(e) Batteries containing sodium or 
cells containing sodium, when installed 
as part of a motor vehicle, are not 
subject to the requirements of this 
subchapter. 


§ 173.196 [Amended] 

68. In § 173.196, in paragraph (f), the 
wording “the primary receptacle and 
secondary packaging” is revised to read 
“the primary receptacle or secondary 
packaging”. 


§ 173.211 [Amended] 


69. In § 173.211, in paragraph (c), for 
the entry “Steel box with liner:”, the 


wording ““4A2” is revised to read ““4A”’; 
and for the entry “Aluminum box with 

liner:” the wording “4B2”’ is revised to 

read “4B”. 


§ 173.212 [Amended] 

70. In § 173.212, in paragraph (c), for 
the entry “Steel box:” the wording 
“4A1” is revised to read “4A”; for the 
entry “Steel box with liner:” the 
wording “4A2” is revised to read “4A”; 
for the entry “Aluminum box:” the 
wording “4B1” is revised to read “4B”; 


-and for the entry “Aluminum box with 


liner:” the wording ““4B2”’ is revised to 
read “4B”’. 


§ 173.213 [Amended] 


71. In § 173.213, in paragraph (c), for 
the entry “Steel box with liner:”’ the 
wording “4A2” is revised to read “4A”; 
for the entry ‘Steel box:” the wording 
“4A1” is revised to read “4A”; and for 
the entry “Aluminum box with liner:” 
the wording ““4B2” is revised to read 
“4B”. 

72. Section 173.224 is revised to read 
as follows: 


§ 173.224 Packaging and control and 
emergency temperatures for self-reactive 
materials 


(a) General. When the § 172.101 Table 
of this subchapter specifies that a 
Division 4.1 material be packaged in 
accordance with this section, only 
packagings which conform to the 
provisions of this section may be used. 
Each packaging must conform to the 
general packaging requirements of 
subpart B of this part and the applicable 
requirements of part 178 of this 
subchapter. Non-bulk packagings must 
meet Packing Group II performance 
levels. To avoid unnecessary 
confinement, metallic non-bulk 
packagings meeting Packing Group I are 
not authorized. Self-reactive materials 
which require tem: control are 
subject to the provisions of § 173.21(f). 
Packagings required to bear a Class 1 
subsidiary label must conform to 
§§ 173.60 through 173.62. 

(b) Self-Reactive Materials Table. The 
Self-Reactive Materials Table specifies, 
by technical name, those self-reactive 
materials that are authorized for 
transportation and not subject to the 
approval provisions of 
§ 173.124(a)(2){vii). A self-reactive 
material identified by technical name in 
the following table is authorized for 
transportation only if it conforms to all 
applicable provisions of the table. The 
column headings of the Self-Reactive 
Materials Table are as follows: 

(1) Technical name. Column 1 
specifies the technical name. 
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(2) ID number. Column 2 specifies the 
identification number which is used to 
identify the proper shipping name in 
the § 172.101 Table. 

(3) Concentration of self-reactive 
material. Column 3 specifies the 
concentration (percent) limitations, if 
any, in mixtures or solutions for the 
self-reactive material. Limitations are 
given as minimums, maximums, or a 
range, as appropriate. A range includes 
the lower and upper limits (i.e., ““53- 
100” means from, and including, 53 
percent to, and including 100 percent). 


(4) Packing method. Column 4 
specifies the highest packing method 
which is authorized for the self-reactive 
material. A packing method 
corresponding to a smaller package size 
may be used, but a packing method . 
corresponding to a larger package size 
may not be used. The Table of Packing 
Methods in § 173.225(d) defines the 
packing methods. Additional bulk 
packagings are authorized in paragraph 
(d) of this section for Type F self- 
reactive materials. 


SELF-REACTIVE MATERIALS TABLE 


(5) Control temperature. Column 5 
specifies the control temperature in °C. 
Temperatures are specified only when 
temperature controls are required (see 
§ 173.21(f)). 


(6) Emergency temperature. Column 6 
specifies the emergency temperature in 
°C. Temperatures are specified only 
when temperature controls are required 
(see § 173.21(f)). 


(7) Notes. Column 7 specifies other 
applicable provisions, as set forth in 
notes following the table. 





Self-reactive substance 


(1) 


Identifica- 


tion num- Concentra- 


tion—(%) 


(3) 


Packin 
met 


(4) 





Azodicarbonamide formulation type B 
Azodicarbonamide formulation type C 
Azodicarbonamide formulation type D 
2,2’-Azodi(2,4-dimethyl-4-methoxyvaleronitrile) 
2,2’-Azodi(2,4-dimethylvaleronitrile) 
2,2’-Azodi(ethyl 2-methylpropionate) 
1,1-Azodi(hexahydrobenzonitrite) 

2,2 '-Azodi(isobutyronitrile) 

2,2 '-Azodi(2-methylbutyronitrile) 
Benzene-1,3-disulphohydrazide, as a paste 
Benzene sulphohydrazide 


4-(Benzyl(ethyl)amino)-3-ethoxybenzenediazonium zinc chloride 
4-(Benzyl!(methy!)amino)-3-ethoxybenzenediazonium zinc chloride 
3-Chioro-4-Diethylamino-benzenediazonium zinc chloride 


2-Diazo-1-Naphthol-4-sulphochioride 





2-Diazo-1-Naphthol-5-sulphochioride 





2,5-Diethoxy-4-morpholino-benzenediazonium zinc chioride 

2,5-Diethoxy-4-morpholino-benzenediazonium zinc chloride 

2,5-Diethoxy-4-morpholino-benzenediazonium tetrafluoroborate 

2,5-Diethoxy-4-(phenylsulphonyl)benzenediazonium zinc chloride 

2,5-Dimethoxy-4-(4-methyiphenylsulphony)benzene-diazonium zinc 
chloride. 


4-Dimethylamino-6-(2-dirnethylaminoethoxy)toluene-2-diazonium zinc 


chloride. 


N,N’-Dinitroso-N,N’-dimethyl-terephthalamide, as a paste 


N,N’Dinitrosopentamethylenetetramine 
Diphenyloxide-4 ,4-Disulphohydrazide 
4-Dipropylaminobenzenediazonium zinc chloride 


2-(N,N-Ethoxycarbonyliphenylamino)-3-methoxy-4-(N-methyI-N- 
cyclohexylamino)benzenediazonium zinc chloride. 

2-(N,N-Ethoxycarbonylphenylamino)-3-methoxy-4-(N-methyl-N- 
cyclohexylamino)benzenediazonium zirc chloride. 

N-Formyl-2-(nitromethylene)-1 ,3-perhydrothiazine 

2-(2-Hydroxyethoxy)-1-(pyrrolidin-1-yl)benzene-4-diazonium zinc chlo- 
ride. 


3-(2-Hydroxyethoxy)-4-(pyrrolidin-1-yl)benzenediazonium zinc chloride 
2-(N,N-Methylaminoethyicarbonyl)-4-(3,4-dimethyI- 
phenylsulphonyl)benzene-diazonium zinc chloride. 


4-Methylbenzenesulphonyihydrazide 








3-Methyl-4-(pyrrolidin-1-yl) benzenediazonium. 
tetrafluoroborate 





4-Nitrosophenol 





Self-reactive liquid, sample 





Self-reactive liquid, sample, temperature control 
Self-reactive solid, sample 








Self-reactive solid, sample, temperature control 











Tetramine palladium (Il) nitrate 











OP5B 
OP6A 
OP7B 
OP7B 
OP7B 
OP7A 
OP7B 
OP6B 
OP7B 
OP7B 
OP7B 
OP7B 
OP7B 
OP7B 
OP5B 
OP5B 
OP7B 
OP7B 
OP7B 
OP7B 
OP7B 


OP7B 


OP6B 
OP6B 
OP7B 
OP7B 
OP7B 


OP7B 


OP7B 
OP7B 


OP7B 
OP7B 


OP7B 


OP6B 
OP7B 
OP2A 
OP2A 
OP2B 
OP2B 
OP7B 
OP7B 











OP6B 








Notes: 


1. With a compatible diluent having a boiling point of not less than 150° C. 
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2. Samples may only be offered for transportation when all available data indicate that the sample is no more dangerous than a self-reactive 
substance type C, and the sample is packaged using packaging method OP2A for liquids or OP2B for solids, as appropriate, in quantities less 
than 10 kg per shipment, employing any necessary temperature controls. 


(c) New self-reactive materials, 
formulations and samples. (1) Except as 
provided for samples in paragraph (c)(4) 
of this section, no person may offer, 
accept for transportation, or transport a 
self-reactive material which is not 
identified by technical name in the Self- 
Reactive Materials Table of this section, 
or a formulation of one or more self- 
reactive materials which are identified 
by technical name in the table, unless 
the self-reactive material is assigned a 
generic type and shipping description 
and is approved by the Associate 
Administrator for Hazardous Materials 
Safety under the provisions of 
§ 173.124(a)(2)(vii). 

(2) Except as provided by an approval 
issued under § 173.124(a)(2)(vii), 
intermediate bulk and bulk packagings 
are not authorized. 

(3) Non-bulk packagings are 
authorized as specified in the Packing 
Method Table for Generic Types, as 
follows. Column 1 of the table specifies 
the generic type by identification 
number. Column 2 of the table specifies 
the generic proper shipping name from 
the § 172.101 Table. Column 3 of the 
table specifies the series of packing 
methods authorized for use. The Table 
of Packing Methods in § 173.225(d) 
defines the packing methods. The 
Packing Method Table for Generic 
Types is as follows: 


PACKING: METHOD TABLE FOR 
GENERIC TYPES 





Packi 
met! 


(3) 


Proper shipping 
name 


(2) 





Self-reactive liquid 
Type B. 
Self-reactive solid 
Type B. 
Self-reactive liquid 
Type C. 
Self-reactive solid 
Type C. 
Self-reactive liquid 
Type D. 
Self-reactive solid 
Type D. 
Self-reactive liquid 
Type E. 








PACKING METHOD TABLE FOR 
GENERIC TyPES—Continued 





Packing 
method 


(3) 


Proper shipping 
UN No. name 


(2) 





Self-reactive solid 
Type E. 
Self-reactive liquid 
Type F. 
Self-reactive solid 
Type F. 
Self-reactive liquid 
Type B, tem- 
perature con- 
trolied. 
Self-reactive solid 
Type B, tem- 
perature con- 
trolled. 
Self-reactive liquid 
Type C, tem- 
perature con- 
trolled. 
Self-reactive solid 
Type C, tem- 
perature con- 
trolied. 
Self-reactive liquid 
Type D, tem- 
perature con- 
trolled. 
Self-reactive solid 
Type D, tem- 
perature con- 
trolled. ° 
Self-reactive liquid 
Type E, tem- 
perature con- 
trolled. 
Self-reactive solid 
Type E, tem- 
perature con- 
trolled. 
Self-reactive liquid 
Type F, tem- 
perature con- 
trolled. 
Self-reactive solid 
Type F, tem- 
perature con- 
trolled. 


OP1B-— 
OP8B. 
OP1A- 
OP8A. 
OP1B— 
OP8B. 
OP1A- 
OPS5A. 


OP1B-— 
OP6B. 


OP1A- 
OP6A. 


OP1B- 
OP7B. 


OP1A- 
OP7A. 


OP1B— 
OP8B. 


OP1A- 
OP8A. 


OP1B- 
OP8B. 


OP1A- 
OP8A. 


OP1B- 
OP8B. 











(4) Samples. Samples of new self- 
reactive materials or new formulations 
of self-reactive materials identified in 
the Self-Reactive Materials Table in 
paragraph (b) of this section, for which 
complete test data are not available, and 


ORGANIC PEROXIDES TABLE 


which are to be transported for further 
testing or evaluation, may be assigned 
an appropriate shipping description for 
Self-reactive materials Type C, packaged 
and offered for transportation under the 
following conditions: 

(i) Data available to the person 
offering the material for transportation 
must indicate that the sample would 
pose a level of hazard no greater than 
that of a self-reactive material Type B 
and that the control temperature, if any, 
is sufficiently low to prevent any 
dangerous decomposition and 
sufficiently high to prevent any 
dangerous phase separation; 

(ii) The sample must be packaged in 
accordance with packing method OP2A 
or OP2B, for a liquid or a solid, 
respectively; 

(iii) Packages of the self-reactive 
material may be offered for 
transportation and transported in a 
quantity not to exceed 10 kg (22 
pounds) per transport vehicle; and 

(iv) One of the following shipping 
descriptions must be assigned: 

(A) Self-reactive, liquid, type C, 4.1, 
UN3223. 

(B) Self-reactive, solid, type C, 4.1, 
UN3224. 

(C) Self-reactive, liquid, type C, 
temperature controlled, 4.1, UN3233. 

(D) Self-reactive, solid, type C, 
temperature controlled, 4.1, UN3234. 

(d) Self-reactive substances of Type F 
may not be transported in bulk or 
intermediate bulk containers except as 
approved, in writing, by the Associate 
Administrator for Hazardous Materials 
Safety. 

73. In § 173.225, the fourth sentence 
of paragraph (a) and the Organic 
Peroxides Table in paragraph (b) are 
revised, a new paragraph (c)(5) is added, 
and paragraph (e)(3)(ii) is revised to 
read as follows: § 173.225 Packaging 
requirements and other provisions for 
organic peroxides. 

(a) * * * To avoid unnecessary 
confinement, metallic non-bulk 
packagings meeting Packing Group | are 
not authorized. * * * 


rs 


BILLING CODE 4910-60-P 





Technical Name 


(1) 


Diluent (Mass %) 





Concentration 
iD Number (Mass %) 8 


(2) (3) 





Method 


Water 
(Mass %) 


(5) 




















UN3105 




















=8 
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ORGANIC PEROXIDES TABLE—Continued 


Dituent (Mass %) 
Concentration Water 
{Mass %) A B 1} | (Mass %) 











1D Number 


(3) (4a) 






























































































































































=124 514 








=100 
>§2-77 
=§2 
s77 
sv7 














1-(2-ert-Butyiperoxy isopropyl)-S-isoprop 
teri-Buty! peroxy-2-methyibenzoate 
tert-Butyl peroxyneodecanoate 
tert-Buty! peroxyneodecanoate 














on 





peroxyneodecanoate as 4 paste 
peroxyneodecancate as a paste (frozen) 





tert-Butyl 
tert-Buty! 
tert-Butyl 


ooo 





+ 
a 

















+ 


* 2. 
&358o00 
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ORGANIC palieinets TABLE—Continued 


Diluent (Mass %) : Temperature(°C) 











Concentration 
iD Number 
Cem jal ett Control | one, 


(2) (7a) (7b) 





Diacetyl peroxide =73 +20 +25 
Di-tert-amy! peroxide 

1,1-Di+{tert-amyiperoxy)cyciohexane 
Dibenzoy! peroxide 
Dibenzoyl p 
Dibenzoy! peroxide 
Dibenzoy! peroxide 
Dibenzay! peroxide 
Dibenzoy! peroxide 
Dibenzoy! peroxide 
Dibenzoy! peroxide 
Dibenzoyl peroxide as a paste 
Dibenzoy! peroxide as a paste 
Dibenzoy! peroxide as a paste 
Dibenzoyi peroxide as a paste 
Dibenzyl peroxydicarbonate 
Di-(4-tert-butyicyclohexy!)peroxydicarbonate 
Di-(4-tert-butyicyclohexy!)peroxydicarbonate as a stable dispersion in water 
Di-tert-buty! peroxide 
Di-tert-buty! peroxide 
Di-tert-buty! peroxide 
Di-tert-outy! peroxyazelate 
2,2-Dit{tert-butylperoxy)butane 
1,1-Di+{tert-butyiperoxy)cyciohexane 
1,1-Di-{tert-outyiperoxy}cyciohexane 
1,1-Di{tert-butylperoxy)cyciohexane 
1 1-Di{tert-butyiperoxy)cyciohexane 
1,1-Di{tert-butyiperoxy)cycic 
1,1-Di-{tert-butylperoxy)cyclohexane 
1,1-Ditert-butyiperdxy)cyciohexane 
Di-n-buty! 




















































































































Di-(tert-butyiperoxy)phthalate as a paste 
2,2-Di-{tert-butyliperoxy)propane 
2,2-Dit{tert-butyiperoxy)propane 
1,1-Di-{tert-butylperoxy)-3,3,5-trimethyicyciohexane 
1,1-Ditert-butyiperoxy)-3,3,5-trimethyicyclohexane 
1,1-Dit{tert-butyiperoxy)-3,3. een oss Da se 
1,1-Dit{tert-butyiperoxy)-3,3,5-tri yicycloh re 
1,1-Di-{tert-butyiperoxy)-3,3,5-trimethyicycioh 
Dicety! peroxydicarbonate 
Dicetyl peroxydicarbonate as a stable dispersion in water 
peroxide ‘ 

































































Didecanoyi p 
2,2-Di-(4,4-di(tert-butylperoxy)cyclohexy!)propane 
Di-2,4-dichlorobenzoy! ide 


Di-2,4-dichiorobenzoyl ge as a paste with silicone oil 
Di-(2-ethyinexyl) peroxydicarbonate 
po erie peroxydicarbonate 
ylhexyl) peroxydicarbonate as a stable dispersion in water 
ape peroxydicarbonate as a stable dispersion in water (frozen) 














































































































TREELEPEEPPEDEE 
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ORGANIC PEROXIDES TABLE—Continued 





__ | Diluent (Mass %) 
Concentration Packi 
Monte | Gas) |, : Method 








(2) (6) 





2,5-Dimethyl-2,5-di-(3,5,5-trimethyih 
1,1-Dimethyl-3-hydi Anutvin 








7 












































Ethyl 3,3-di-(tert-butyiperoxy)butyrate 
3,3,6,6,9,9-Hexamethyt-1 ,2,4,5-tetraoxacyclononane 
3,3,6,6,9,9-Hexamethyl-1,2,4,5-tetraoxacyclononane 
3,3,6,6,9,9-Hexamethyl-1,2,4,5-tetraoxacyciononane 
lsopropyicumy) hy drop . 
p-Menthy! hydroperoxide 
p-Menthyi hydroperoxide . 
Methyl ethyl ketone peroxide(s) 
































































































































— ee 
RESSENANe wNe 


. 2 to 2000 kg per container authorized. 
a 


Notes: 


. For domestic shipments, OP8A is authorized. 
. Available oxygen must be <4.7 percent. 


For concentrations <80 percent OP5B is allowed, For concentrations of at least 80 percent but <85 percent, OP4B is allowed. 
For concentrations of at least 85 percent, maximum package size is OP2B. 
The diluent may be replaced by di-tert-buty! peroxide. 


. Available oxygen must be <9 percent. 


For domestic shipments, OP5A is authorized. 


This material may be transported in intermediate bulk containers and bulk packagings under the provisions of § 173.225(e). 
Only non-metallic packagings are authorized. 


; od domestic shipments, this material may be transported in bulk packagings under the eed gem of § 173.225(e)(3)(c)(ii). 


his material may be transported in intermediate bulk containers under the provisions of § 173.225(e). 


mples may only be offered for transportation when all available data indicate that the sample is no more dangerous than 
an Organic Peroxide type C, and the sample is packaged using packaging method OP2A for liquids or OP2B for solids, as 
appropriate, in quantities less than 10 kg per shipment, employing any necessary temperature controls. 


. “Corrosive” subsidiary risk label is require 
. This material may be transported in bulk packagings under the provisions Sy 173.225(e). 


. No “Corrosive” subsidiary risk label is required for concentrations below 80%. 


. With <6% di-tert-buty] peroxide. 

. With <=8% 1-isopropylhydroperoxy-4-isopro yin aronioenzene. 
. Addition of water to this organic peroxide wi 

. [Reserved 
. Mixtures with hydrogen peroxide, water and acid(s). 


decrease its thermal stability. 
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21. With diluent type A, with or without water. 


22. With >36 percent, by mass, ethylbenzene. 


23. With >19 percent, by mass, methyl isobuty] ketone. 


(c) x * 

(5) Mixtures. Mixtures of organic 
peroxides individually identified in the 
Organic Peroxides Table in paragraph 
(b) of this section may be classified as 
the same type of organic peroxide as 
that of the most dangerous component 
and be transported under the conditions 
for transportation given for this type. If 
the stable components form a thermally 
less stable mixture, the SADT of the 
mixture must be determined and the 
new control and emergency temperature 
derived under the provisions of 
§ 173.21(f). 

* * * * * 

{e) x *& * 

(3) x*k 

(ii) Specification 57 metal portable 
tanks are authorized only for tert-buty] 
cumy] peroxide, di-({2-tert- 
butylperoxyisopropyl-benzene(s), 
dicumy] peroxide and mixtures of two 
or more of these peroxides. 


* * * aad * 


§ 173.226 [Amended] 

74: In § 173.226(c)(1), in the entry for 
“Steel box’’, the wording “4A1 or 4A2” 
is removed and the wording “4A” is 
added in its place; and in the entry for 
‘Aluminum box”, the wording “4B1 
and 4B2” is removed and the wording 
“4B” is added in its place. 


§ 173.304 [Amended] 

75. In § 173.304, in the paragraph 
(a)(2) table, for the entry ‘Carbon 
dioxide”, in Column 3, ‘““cDOT-311800” 
is removed and replaced with “DOT- 
3T1800”. 

76. In § 173.306, a new paragraph 
(a)(4) is added and paragraph (a)(3)(v) is 
revised to read as follows: 


§ 173.306 Limited quantities of 
compressed gases. 
a) * & 

(3) x * 

(v) Each container must be subjected 
to a test performed in a hot water bath; 
the temperature ofthe bath andthe . 
duration of the test must be such that 
the internal pressure reaches that which 
would be reached at 55°C (131°F) (50°C 
(122°F) if the liquid phase does not 
exceed 95% of the capacity of the 
container at 50°C (122°F)). If the 
contents are sensitive to heat or if the 
containers are made of plastic material 
which softens at this test temperature, 
the temperature of the bath must be set 
at between 20°C (68°F) and 30°C (86°F) 
but, in addition, one container in 2,000 
must be tested at the higher 


temperature. No leakage or permanent 
deformation of a container may occur, 
except that a plastic container may be 

deformed through softening provided 

that it does not leak. 


* * x * x 


(4) Gas samples must be transported 
under the following conditions: 

(i) A gas sample may only be 
transported as non-pressurized gas 
when its pressure corresponding to 
ambient atmospheric pressure in the 
container is not more than 105 kPa 
absolute (15.22 psia). 

(ii) Non-pressurized gases, toxic (or 
toxic and flammable) must be packed in 
hermetically sealed glass or metal inner 
packagings of not more than one L (0.3 
gallons) overpacked in a strong outer 
packaging. 

(iii) Non-pressurized gases, flammable 
must be packed in hermetically-sealed 
glass or metal inner packagings of not 
more than 2.5 L (0.5 gallons) overpacked 
in a strong outer packaging. 


x * * * * 


Appendix A to Part173_ [Removed and 
Reserved] 

77. Appendix A to part 173 is 
removed and reserved 

78. In Appendix E to part 173, 
paragraph 2.b.(4) is redesignated as 
paragraph 2.b.(5) and a new paragraph 
2.b.(4) is added to read as follows: 


Appendix E to Part 173—Guidelines for 
the Classification and Packing Group 
Assignment of Class 4 Materials 

* * * * * 

2. * « * 

b. *-_* * 

(4) A self-reactive material] shall be 
regarded as possessing explosive properties 
when, in laboratory testing, its formulation is 
determined to be liable to detonate, 
deflagrate rapidly or show a violent effect 


when heated under confinement. 


* * * * * 


Appendix E to Parti173_ [Amended] 

79. In addition, in Appendix E to part 
173, in paragraph 2.c.(3)(B), the wording 
“Powders of metals or metal alloys are 
classified when they can be ignited” is 
revised to read “‘Powders of metals or 
metal alloys are classified in Division 
4.1 when they can be ignited”’. 


Appendix F to Part173 [Amended] 

80. In Appendix F to part 173, in 
paragraph 1., the phrase “Division 4.1” 
is removed and replaced with ‘‘Division 
5:2°5 

81. Appendix H is added to part 173 
to read as follows: 


Appendix H to Part 173—Method of 
Testing for Sustained Combustibility 


1. Method 


The method describes a procedure for 
determining if the material when heated 
under the test conditions and exposed to an 
external source of flame applied ina 
standard manner sustains combustion. 


2. Principle of the method 


A metal block with a concave depression 
(test portion well) is heated to a specified 
temperature. A specified volume of the 
material under test is transferred to the well, 
and its ability to sustain combustion is noted 
after application and subsequent removal of 
a standard flame under specified conditions. 


3. Apparatus 


A combustibility tester consisting of a 
block of aluminum alloy or other corrosion- 
resistant metal of high thermal conductivity 
is used. The block has a concave well and a 
pocket drilled to take a thermometer. A smal! 
gas jet assembly on a swivel is attached to the 
block. The handle and gas .inlet for the gas 
jet may be fitted at any convenient angle to 
the gas jet. A suitable apparatus is shown in 
Figure 5.1 of the UN Recommendations, and 


the essential dimensions are given in Figures 


5.1 and 5.2 of the UN Recommendations. The 
following equipment is needed: 

(a) Gauge, for checking that the height of 
the center of the gas jet above the top of the 
test portion well is 2.2 mm (see Figure 5.1); 

(b) Thermometer, mercury in glass, for 
horizontal operation, with a sensitivity not 
less than 1 mm/°C, or other measuring device 
of equivalent sensitivity permitting reading at 
0.5°C intervals. When in position in the 
block, the thermometer bulb must be 
surrounded with thermally conducting 
thermoplastic compound; 

(c) Hotplate, fitted with a temperature- 
control device. (Other types of apparatus 
with suitable temperature-control facilities 
may be employed to heat the metal block); 

(d) Stopwatch, or other suitable timing 
device; 

(e) Syringe, capable of delivering 2 ml to 
an accuracy of +0.1 ml; and . 

(f) Fuel source, butane test fuel. 


4. Sampling 


The sample must be representative of the 
material to be tested and must be supplied 
and kept in a tightly closed container prior 
to test. Because of the possibility of loss of 
volatile constituents, the sample must receive 
only the minimum treatment necessary to 
ensure its homogeneity. After removing each 
test portion, the sample container must be 
immediately closed tightly to ensure that no 
volatile components éscape from the 
container; if this closure is incomplete, an 
entirely new sample must be taken. 


5. Procedure 
Carry out the determination in triplicate. 
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WARNING—Do not carry out the test in a 
small confined area (for example a glove box) 
because of the hazard of explosions. 

(a) It is essential that the apparatus be set 
up in a completely draft-free area (see 
warning) and in the absence of strong light 
to facilitate observation of flash, flame, etc. 

(b) Place the meta! block on the hotplate 
or heat the metal block by other suitable 
means so that its temperature, as indicated by 
the thermometer placed in the metal block, 
is maintained at the specified temperature 
within a tolerance of +1°C. The test 
temperature is 60.5°C or 75°C, (see (h}). 
Correct this temperature for the difference in 
barometric pressure from the standard 
atmospheric pressure (101.3 kPa) by raising 
the test temperature for a higher pressure or 
lowering the test temperature for a lower 
_ pressure by 1.0°C for each 4 kPa difference. 
Ensure that the top of the metal block is 
exactly horizontal. Use the gauge to check 
that the jet is 2.2 mm above the top of the 
well when in the test position. 

(c) Light the butane test fuel with the jet 
away from the test position (i.e. in the “off” 
position, away from the well). Adjust the size 
of the flame so that it is 8 mm to 9 mm high 
and approximately 5 mm wide. 

(d) Using the syringe, take from the sample 
container at least 2 ml of the sample and 
rapidly transfer a test portion of 2 ml +0.1 ml 
to the well of the combustibility tester and 
immediately start the timing device. 

({e) After a heating time of 60 seconds (s), 
by which time the test portion is deemed to 
have reached its equilibrium temperature, 
and if the test fluid has not ignited, swing the 
test flame into the test position over the edge 
of the pool of liquid. Maintain it in this 
position for 15 s and then return it to the 
“off” position while observing the behavior 
of the test portion. The test flame must 
remain lighted throughout the test. 

(f} For each test observe and record: 

(i) whether there is ignition and sustained 
combustion or flashing, or neither, of the test 
portion before the test flame is moved into 
the test position; 

(ii) whether the test portion ignites while 
the test flame is in the test position, and, if 
so, how long combustion is sustained after 
the test flame is returned to the “off” 
position. 

(g) If sustained combustion interpreted in 
accordance with paragraph 6. of this 
appendix is not found, repeat the complete 
procedure with new test portions, but with 
a heating time of 30 s. 

(h) If sustained combustion interpreted in 
accordance with paragraph 6. of this 
appendix is not found at a test temperature 
of 60.5°C (141°F), repeat the complete 
procedure with new test portions, but at a 
test temperature of 75°C (167°F). 


6. Interpretation of observations 


The material must be assessed either as not 
sustaining combustion or as sustaining 
combustion. Sustained combustion must be~ 
réported at either of the heating times if one 
of the following occurs with either of the test 
portions: 

(a) When the test flame is in the “off” 
position, the test portion ignites and sustains 
combustion; 


(b) The test portion ignites while the test 
flame is in the test position for 15 s, and 
sustains combustion for more than 15 s after 
the test flame has been returned to the “off” 
position. 


Note to Paragraph 6. of this Appendix: 


Intermittent flashing may not be interpreted 


as sustained combustion. Normally, at the 
end of 15 s, the combustion has either clearly 
ceased or continues. In cases of doubt, the 
materia! must be deemed to sustain 
combustion. 


§§ 173.201, 173.202, 173.203, 173.211, 
173.212, 173.213 [Amended] 

82. In addition to the amendments set 
forth above, part 173 is amended by 
removing the wording “4A1 or 4A2” 
and inserting in its place “4A” each 
place it appears; removing the wording 
“‘4B1 or 4B2” and inserting in its place 
“4B” each place it appears; and by 
removing the wording “6HH”’ and 


_ inserting in its place ““6HH1” each place 


it appears in the following sections: 
a. Section 172.201(b) and (c) 
b. Section 173.202(b) and (c) 
c. Section 173.203(b) and (c) 
d. Section 173.211{b) and {c) 
e. Section 173.212(b) and (c} 
f. Section 173.213(b) and (c) 


PART 175—CARRIAGE BY AIRCRAFT 


83. The authority citation for part 175 
continues to read as follows: 


Authority: 49 U.S.C. 5101-5127; 49 CFR 
1.53. 


84. In § 175.10, paragraphs (a)(4) 
introductory text and (a)(13) are revised, 
paragraph (a)(17) is removed and 
reserved, and a new paragraph (a)(26) is 
added to read as follows: 


$175.10 Exceptions 


(a) e222 

(4) Non-radioactive medicinal and 
toilet articles (including aerosols) 
carried by a crew member or passenger 
in checked or carry-on beggage. Also 
aerosols in Division 2.2, with no 
subsidiary risk, for sporting or home 
use, when carried in checked baggage 
only, when: 

(13) Carbon dioxide, solid (dry ice) 
when: 

(i) In quantities not exceeding 2.3 kg 
(5.07 pounds) per package packed as 
prescribed by § 173.217 of this 
subchapter and used as a refrigerant for 
the contents of the package. The 
package must be marked with the name 
of the contents being cooled, the net 
weight of the dry ice or an indication 
that the net weight is 2.3 kg (5.07 
pounds) or less, and also marked 
“Carbon Dioxide, Solid” or “Dry Ice’’; 

(ii) Intended for use in food and 
beverage service aboard aircraft; or 


(iii) In quantities not exceeding 2 kg 
(4.4 pounds) per passenger when used 
to pack perishables in carry-on baggage 
provided the package permits the 
release of carbon dioxide gas. 


* * * * * 


(26) A small medical or clinical 
mercury thermometer for personal use, 
when carried in protective cases by 
passengers or crew members. 


§ 175.10 [Amended] 

85. In addition, in § 175.10, in 
paragraph (a)(12) introductory text, the 
wording “environmental restoration or 
protection,” is added immediately 
following “‘weather control,” and 
immediately preceding “‘forest 
preservation”’. 

86. In § 175.33, a new sentence is 
added in paragraph (a)(1) introductory 
text after the first sentence to read as 
follows: 


§175.33 Notification of pilot-in- 
command 

(a) x *« ® 

(1) * * * In the case of Class 1 
material, the compatibility group letter 
also must be shown. * * * 


* * * * * 


§ 175.33 [Amended] 

87. In addition, in § 175.33, in . 
paragraph (a)(6), the word “‘and” at the 
end of the sentence is removed; and in 
paragraph (a)(7), the period at the end 
of the sentence is removed and replaced 
with “; and”’. 


PART 176—CARRIAGE BY VESSEL 


88. The authority citation for part 176 
continues to read as follows: 


Authority: 49 U.S.C. 5101-5127; 49 CFR 
1.53. 


89. A new paragraph (c) is added in 
§ 176.27 to read as follows: 


§176.27 Certificate 


* * 2 * * 


(c)(1) A person responsible for 
packing or loading a freight container or 
transport vehicle containing hazardous 
materials for transportation by a 
manned vessel in ocean or coastwise 
service, must provide the vessel 
operator, at the time the shipment is 
offered for transportation by vessel, with 
a signed container packing certificate 
stating, at a minimum, that— 

(i) The freight container or transport 
unit is serviceable for the materials 
loaded therein, contains no 
incompatible goods, and is properly 
marked, labeled or placarded, as 
ma and 

ii) When the freight container or 
transport unit contains packages, those 
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packages have been inspected prior to 
loading, are properly marked, labeled or 
placarded, as applicable; are not 
damaged; and are properly secured. 

(2) The certification may appear on a 
shipping paper or on a separate 
document as a statement such as “‘It is 
declared that the packing of the 
container has been carried out in 
accordance with the provisions of 49 
CFR 176.27(c)”. 

90. In § 176.76, a new paragraph (i) is 
added to read as follows: 


§ 176.76 Transport vehicles, freight 
containers, and portable tanks containing 
hazardous materials. 


* * * * * 


(i) A fumigated transport unit may 
only be transported on board a vessel 
subject to the following conditions and 
limitations: 

(1) The fumigated transport unit may 
be placed on board a vessel only if at 
least 24 hours have elapsed since the 
unit was last fumigated; 

(2) The fumigated transport unit is 
accompanied by a document showing 
the date of fumigation and the type and 
amount of fumigant used; 

(3) Prior to loading, the master is 
informed of the intended placement of 
the fumigated transport unit on board 
the vessel and the information provided 
on the accompanying document; 

(4) Equipment that is capable of 
detecting the fumigant and instructions 
for the equipment’s use is provided on 
the vessel; . 

(5) The fumigated transport unit must 
be stowed at least five meters from any 
opening to accommodation spaces; 

(6) Fumigated transport units may 
only be transported on deck on vessels 
carrying more than 25 passengers; and 

(7) Fumigants may not be added to 
transport units while on board a vessel. 


PART 177—CARRIAGE BY PUBLIC 
HIGHWAY 


91. The authority citation for part 177 
continues to read as follows: 


Authority: 49 U.S.C. 5101-5127; 49 CFR 
1.53. 


§ 177.841 [Amended] 

92. In § 177.841, in paragraph (e)(3), 
the wording ‘‘is separated as required in 
§ 177.848(e)(3) for classes identified 
with the letter ‘O’ in the Segregation 
Table for Hazardous Materials.”’ is 
revised to read ‘is separated in a 
manner that, in the event of leakage 
from packages under conditions 
normally incident to transportation, 
commingling of hazardous materials 
with foodstuffs, feed, or any other edible 
material would not occur.”’. 


PART 178—SPECIFICATIONS FOR 
PACKAGINGS 


93. The authority citation for part 178 
continues to read as follows: 


Authority: 49 U.S.C. 5101-5127; 49 CFR 
1.53. 


94. In § 178.2, paragraph (a) is revised 
and paragraph (e) is added to read as 
follows: 


§178.2 Applicability and responsibility. 

(a) Applicability. (1) The requirements 
of this part apply to packagings 
manufactured— 

(i) To a DOT specification, regardless 
of country of manufacture; or 

(ii) To a UN standard, for packagings 
manufactured within the United States. 
For UN standard packagings 
manufactured outside the United States, 
see § 173.24(d)(2) of this subchapter. For 
UN standard packagings for which 
standards are not prescribed in this part, 
see § 178.3(b). 

(2) A manufacturer of a packaging 
subject to the requirements of this part 
is primarily responsible for compliance 
with the requirements of this part. 
However, any person who performs a 
function prescribed in this part shall 
perform that function in accordance 
with this part. 


* * * * * 


(e) Definitions. For the purpose of this 
part— 

Manufacturer means the person 
whose name and address or symbol 
appears as part of the specification 
markings required by this part or, for a 
packaging marked with the symbol of an 
approval agency, the person on whose 
behalf the approval agency certifies the 
packaging. 

Specification markings mean the 
packaging identification markings 
required by this part including, where , 
applicable, the name and address or 
symbol of the packaging manufacturer 
or approval agency. 

95. In § 178.3, paragraph (a) 
introductory text, the first sentence of 
paragraph (a)(2) and paragraph (b) are 
revised, a sentence is added at the end 
of paragraph (a)(4), and a new paragraph 
(a)(5) is added, to read as follows: 


§ 178.3 Marking of packagings. 

(a) Each packaging represented as 
manufactured to a DOT specification or 
a UN standard must be marked with 
specification markings conforming to 
the applicable specification, and with 
the following: 


(2) Unless otherwise specified in this 


part, with the name and address or 
symbol of the packaging manufacturer 


or, where specifically authorized, the 


symbol of the approval agency certifying 
compliance with a UN standard. * * * 
(4)* * * For packagings having a 
capacity of 5 L (1 gallon) or 5 kg (11 
pounds) or less, letters and numerals 
must be of an appropriate size. 
(5) For packages with a gross mass of 


‘more than 30 kg (66 pounds), the 


markings or a duplicate thereof must 
appear on the top or on a side of the 
packaging. 

(b) A UN standard packaging for 
which the UN standard is set forth in 
this part may be marked with the United 
Nations symbol and other specification 
markings only if it fully conforms to the 
requirements of this part. A UN 
standard packaging for which the UN 
standard is not set forth in this part may 
be marked with the United Nations 
symbol and other specification markings 
for that standard as provided in the 
ICAO Technical Instructions or Annex 1 
of the IMDG Code subject to the 
following conditions: 

(1) The U.S. manufacturer must 
establish that the packaging conforms to 
the applicable provisions of the ICAO 
Technical Instructions or Annex 1 of the 
IMDG Code, respectively. 

(2) If an indication of the name of the 
manufacturer or other identification of 
the packaging as specified by the 
competent authority is required, the 
name and address or symbol of the 
manufacturer or the approval agency 
certifying compliance with the UN 
standard must be entered. Symbols, if 
used, must be registered with the 
Associate Administrator for Hazardous 
Materials Safety. 

(3) The letters “‘USA”’ must be used to 
indicate the State authorizing the 
allocation of the specification marks if 
the packaging is manufactured in the 
United States. 


* 7 * * * 


§ 178.502 [Amended] 


96. In § 178.502, the following 
changes are made: 

a. In the paragraph (a) introductory 
text, the word “types” is revised to read 
“kinds”. 

b. In the paragraph (a)(1) introductory 
text and the first sentence in paragraph 
(a)(3), the word “‘type”’ is revised to read 
“kind”. 

97. In § 178.503, paragraph (d) is 
redesignated paragraph (e); new 
paragraphs (a)(11) and (d) are added; 
paragraph (a) introductory text, 
paragraphs (a)(9), (a)(10), and (c) are 
revised; and newly designated 
paragraph (e)(3) is amended by revising 
the illustration, to read as follows: 
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§ 178.503 Marking of packagings. 

(a} A manufacturer must mark every 
packaging that is represented as 
manufactured to meet a UN standard 
with the marks specified in this section. 
The markings must be durable, legible 
and placed in a location and of such a 
size relative to the packaging as to be 
readily visible, as specified in § 178.3(a). 
Except as otherwise provided in this 
section, every reusable packaging liable 
to undergo a reconditioning process 
which might obliterate the packaging 
marks must bear the marks specified in 
paragraphs (a)(1) threugh (a}(6) and 
(a)(9) of this section in a permanent 
form (e.g. embossed) able to withstand 
the reconditioning process. A marking 
may be applied in a single line or in 
multiple lines provided the correct 
sequence is used. As illustrated by the 
examples in paragraph (e) of this 
section, the following information must 
be presented in the correct sequence. 
Slash marks should be used to separate 
this information, A packaging 
conforming to a UN standard must be 
marked as follows: 


* * * a s 


(9) For metal or plastic drums or 

- jerricans intended for reuse or 
reconditioning as single packagings or 
the outer packagings of a composite 
packaging, the thickness of the 
packaging material, expressed in 
millimeters (rounded to the nearest 0.1 
mm), as follows: 

(i) Metal drums or jerricans must be 
marked with the nominal thickness of 
the metal used in the body. The marked 
nominal thickness must not exceed the 
minimum thickness of the steel used by 
more than the thickness tolerance stated 
in ISO Standard 3574. (See Appendix C 
of this part.) The unit of measure is not 
required to be marked. When the 
nominai thickness of either head of a 
metal drum. is thinner than that of the 


BILLING CODE 4916-60-C 


body, the nominal thickness of the top 
head, body, and bottom head must be 
marked (eg., ““1.0—1.2—1.0” or “0.9-1.0— 
1.0”). 

(ii) Plastic drums or jerricans must be 
marked with the minimum thickness of 
the packaging material. Minimum 
thicknesses of plastic must be as 
determined in accordance. with 
‘§ 173.28fh)(4). The.unit of measure is 
not required to be marked; 

(10) In addition to the markings 
prescribed in paragraphs (a)(1) through 
(a)(9) of this section, every new metal 


drum. having a capacity greater than 100 - 


L must bear the marks described in 
paragraphs (a}(1) through {a}(6), and -~ 
(a)(9)(i) of this section, in a permanent 
form, on the bottom, The markings on 
the top heed or side of these packagings 
need not be permanent, and need not 
include the thickness mark described in 
paragraph (a)(9) of this section. This 
marking indicates a drum's 
characteristics at the time it was 
manufactured, and the information in 
paragraphs (a)(1) through (a)(6) of this 


. section that is marked on the top head 


or side must be the same as the 
information in paragraphs (a)(1) through 
(a)(6) of this section permanently 
marked by the original manufacturer on 
the bottom of the drum; and 

(11) Rated capacity of the packaging 


‘expressed in liters may be marked. 


* Sd * * * 


(c) Marking of reconditioned 
packagings. (1) If a packaging is 
reconditioned, it shall be marked by the 
reconditioner near the marks required in 
paragraphs (a)(1) through (6) of this 
section with the following additional 
information: 

(i) The name of the country in which 
the reconditioning was performed (in 
the United States, use the letters 
“USA”); 

(ij) The name and address or symbol 
of the reconditioner. Symbols, if used, 


© 


must be registered with the Associate 
Administrator for Hazardous Materials 
Safety; 

(iii) The last two digits of the year of 
reconditioning; 

{iv} The letter “R”; and 

(v} For every packaging successfully 
passing a leakproofness test, the 
additional letter “L”. 

(2} When, after reconditioning, the 
markings required by paragraph (a){1) 
through (a)(5) of this section no longer 
appear on the top head or the side of the 
metal drum, the reconditioner must 
apply them in a durable form followed 
by the markings in paragraph (c)(1) of 
this section. These markings may 
identify a different performance 
capability than that for which the 
original design type had been tested and 
marked, but may not identify a greater 
performance capability. The markings 
applied in accordance with this 
paragraph may be different from those 
which are permanently marked on the 
bottom of a drum in accordance with 
paragraph (a)(10) of this section. 

(a) Marking of remanufactured 
packagings. For remanufactured metal 
drums, if there is no change to the 
packaging type and no replacement or 


- removal of integral structural 


components, the required markings 
need not be permanent (e.g., embossed). - 
Every other remanufactured drum must 
bear the marks required in paragraphs 
(a}(1) through (a)(6) of this section in a 
permanent form (e.g., embossed) on the 
top head or side. If the metal thickness 
marking required in paragraph (a)}(9)(i) 


of this section does not appear on the 


bottom of the drum, or if it is no longer 
valid, the remanufacturer also must 
mark this information in permanent 
form. 

(e) eS 2&2 

(3) 7 7 
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* * * * * 


§ 178.503 [Amended] 


98. In addition, in § 178.503, the 
reference “§ 178.503(a)(1) through | 
(a)(10)” following the illustration in 

newly designated paragraph (e)(2) is 
’ revised to read “§ 178.503{a){1) through 
(a)(9)”’. 


§ 178.508 [Amended] 

99. In § 178.508, in paragraph (b)(2), 
the wording “plywood or piastic 
material” is revised to read “plywood, 
plastics, or other suitable material”. 

100. In § 178.512, paragraphs (a){3) 
and (a}{4) are removed and paragraphs 
(a)}(1}, {a}(2), and (b)(2) are revised to 
read as follows: 


§ 178.512 Standards for steet or aluminum 
boxes. 

(a) z* & & 

(1) 4A for a steel box; and 

(2) 4B for an aluminum box. 

(b) a: 22 

(2) Boxes must be lined with 
fiberboard or felt packing pieces or must 
have an inner liner or coating of suitable 
material in accordance with subpart C of 
part 173 of this subchapter. If a double 
seamed metal liner is used, steps must 
be taken to prevent the ingress of 
materials, particularly explosives, into 
the recesses of the seams. 


* * * * * 


101. In § 178.513, paragraphs (b}(2) 
and (b)(3) are redesignated as 
paragraphs (b)(3) and (b)(4), 
respectively, and 4 new paragraph (b)(2) 
is added to read as follows: 


§ 178.513 Standards for boxes of natural 
wood 


* * * * * 


(b) 2-9? 

(2) Fastenings must be resistant to 
vibration experienced under normal 
conditions of transportation. End grain 
nailing must be avoided whenever 
practicable. Joints which are likely to be 
highly stressed must be made using 
clenched or annular ring nails or 
equivalent fastenings. 


* ci * * * 


§ 178.516 [Amended] 

102. In § 178.516, the following 
changes are made: 

a. In paragraph (b)(1), at the end of the 
second sentence, the wording “ISO 
International Standard 535—1976(E)”’ is 
revised to read “ISO International 
Standard 535”, 

b. In paragraph (b)(2), at the end of the 
first sentence, the wording “‘of wood.” 
is revised to read “‘of wood or other 
suitable material,’’; and in the second 
sentence the wording ‘‘or other suitable 


material” is added immediately 
following the word “battens”. 

c. Paragraphs (b}(4) and (b){5) are 
redesignated as paragraphs (b)(5) and 
(b)(6), and paragraph (b)(3)fiii) is 
redesignated as paragraph (b)(4). 


§ 178.521 [Amended] 


103. In § 178.521, in paragraph (b){2), 
in the penultimate sentence, the 
wording “‘water-resistant ply or barrier 
must also be placed” is revised to read 
“waterproof ply or barrier, such as 
double-tarred kraft paper, plastics- 
coated kraft paper, plastics film bonded 
to the inner surface of the bag, or one 
or more inner plastics liners, must also 
be placed”. 

104. In § 178.522, paragraphs (a}{10) 
and (b)(3){viii) are revised, and 
paragraphs (a)(11) and (b)(3){ix) are 
added to read as follows: 


§ 178.522 Standards for composite 
packagings with inner plastic receptacies. 

{a) a 

(10) 6HH1 for a plastic receptacle 
within a protective plastic drum; and 

(11) 6GHH2 for a plastic receptacle 
within a protective plastic box. 

(b) wee 

(3) eae 

(viii) 6HH1: Protective packaging 
must conform to the requirements for 
plastic drums, in § 178.509(b). 

(ix) 6HH2: Protective packaging must 
conform to the requirements for plastic 
boxes, in § 178.517(b). 


* . ? * * 


§ 178.522 [Amended] 

105. In addition, in § 178.522, the 
following changes are made: 

a. In paragraph (a)(9), the word “and” 
at the end of the paragraph is removed. 
b. In paragraph (b)(4), the wording 
“6HH” is revised to read “6HH1”; and 
the wording “, 6HH2” is added 
immediately following “6HG2”. 

c. In paragraph (b)(5), the wording 
“6HH” is revised to read ““6HH1”, and 
the wording “, 6HH2” is added 
immediately following “6HG2”. 

106. In § 178.601, paragraph (k) is 
redesignated as paragraph (1) and 
revised, a new paragraph (k) is added, 
and paragraphs (b), (g){2)(i), and 
(g)(2)(vi) are revised to read as follows: 


§ 178.601 General requirements. 


* * = * * 


(b) Responsibility. lt is the 
responsibility of the packaging 
manufacturer to assure that each 
package is capable of passing the 
prescribed tests. To the extent that a 
package assembly function, including 
final closure, is performed by the person 
who offers a hazardous material for 


transportation, that person is 
responsible for performing the function 
in accordance with §§ 173.22 and 178.2 
of this subchapter. 

(g) * 2? a 

(2) ana 

(i) The outer packaging must have 
been successfuily tested in accordance 
with § 178.603 with fragile (e.g. glass) 
inner packagings containing liquids at 
the Packing Group J drop height; 

(vi) When the outer packaging is _ 
intended to contain inner packagings for 
liquids and is not leakproof, or is 
intended to contain inner packagings for 
solids and is not siftproof, a means of 
containing any liquid or solid contents 
in the event of leakage must be provided 
in the form of a leakproof liner, plastic 
bag, or other equally efficient means of 
containment. For packagings containing 
liquids, the absorbent material required 
in paragraph (g)(2)(v) of this section 
must be placed inside the means of 
containing liquid contents; and 

(k) Number of test samples. Provided 
the validity of the test results is not 
affected and with the approval of the 


Associate Administrator for Hazardous 


Materials Safety, several tests may be 
performed on one sample. 

(i) Record retention. Following each 
design qualification test and each 
periodic retest on a packaging, a test 
report must be prepared. The test report 
must be maintained at each location 
where the packaging is manufactured 
and each location where the design 
qualification tests are conducted, for as 
long as the packaging is produced and 
for at least two years thereafter, and at 
each location where the periodic retests 
are conducted until such tests are 
successfully performed again and a new 
test report produced. In addition, a copy 
of the test report must be maintained by 
a person certifying compliance with this 
part. The test report must be made 
available to a user of a packaging ora 
representative of the Department upon 
request. The test report, at a minimum 
must contain the following information: 

(1) Name and address of iest facility; 

(2} Name and address of applicant 
(where appropriate); 

(3) A unique test report identification; 

(4) Date of the test report; 

(5) Manufacturer of the packaging; 

(6) Deseription of the packaging 
design type (e.g. dimensions, materiais, 
closures, thickness, etc.), including 
methods of manufacture (e.g. blow 
molding) and which may include 
drawing(s) and/or photograph({s); 

(7) Maximum capacity; 
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(8) Characteristics of test contents, e.g. 
viscosity and relative density for liquids 
and particle size for solids; 

(9) Test descriptions and results; and 

(10) Signed with the name and title of 
signatory. 


§ 178.601 [Amended] 

107. In addition, in § 178.601, the 
following changes are made: 

a. In paragraph (g)(2) introductory 
text, the wording “Inner packagings”’ are 
revised to read ‘Articles or inner 
packagings”’. 

b. In paragraph (g)(5)(i), the reference 
““§ 178.602” is revised to read 
“§ 178.603”. 

c. In paragraph (g)(5)(ii), the reference 
‘*§ 178.603” is revised to read 
“§ 178.604”. 


§ 178.602 [Amended] 

108. In § 178.602, in the second 
sentence of paragraph (c), the reference 
“§ 178.603(d)(2)” is revised to read 
““§ 178.603(e)”. 

109. In § 178.603, in paragraph (a) 
introductory text, a sentence is added 
following the second sentence, the first 
sentence in paragraph (c) is revised, and 
paragraph (f)(1) is revised to read as 
follows: 


§ 178.603 Drop test. 

(a) * * * Where more than one 
orientation is possible for a given drop 
test, the orientation most likely to result 
in failure of the packaging must be 
used.* * * 


* * * * * 


(c) * * * Testing of plastic drums, 
plastic jerricans, plastic boxes other 
thafi expanded polystyrene boxes, 
composite packagings (plastic material), 
and combination packagings with 
plastic inner packagings other than 
plastic bags intended to contain solids 
or articles must be carried out when the 
temperature of the test sample and its 
contents has been reduced to — 18 °C (0 
°F) or lower. * * * 


* * * x * 


ae 


(1) For packagings containing liquid, 


- each packaging does not leak when 


equilibrium has been reached between 
the internal and external pressures, 
except for inner packagings of 
combination packagings when it is not 
necessary that the pressures be 
equalized; 


* * * * * 


§ 178.604 [Amended] 

110. In § 178.604, in paragraph (d), in 
the second sentence, the wording ‘“‘for a 
period of time sufficient to pressurize 
the interior of the packaging to the 
specified air pressure and to determine 
if there is leakage of air from the 
packaging” is revised to read “‘, for other 
than production testing, for a minimum 
time of five minutes”. 


§ 178.606 [Amended] 

111. In § 178.606, in paragraph (c)(1), 
at the end of the first sentence, the 
period is removed and replaced with a 
semicolon and the phrase “where the 


contents of the test sample are non- 
hazardous liquids with specific gravities 
different from that of the liquid to be 
transported, the force must be 
calculated based on the specific gravity 
that will be marked on the packaging” 

is added immediately following the 
semicolon. 


112. Appendix C is added to Part 178 
to read as follows: 


Appendix C to Part 178—Nominal and 
Minimum Thicknesses of Steel Drums 
and Jerricans 


For each listed packaging capacity, the 
following table compares the ISO Standard 
3574 nominal thickness with the 
corresponding ISO Standard 3574 minimum 
thickness. 





Cor- 
responding 
ISO mini- 
mum (mm) 


Maximum capacity 
(L) 





0.63 
0.73 
0.73 
0.92 
0.92 
0.92 
1.77 











Issued in Washington, DC on December 14, 
1994 under authority delegated in 49 CFR 
part 1. 


Ana Sol Gutiérrez, 

Deputy Administrator, Research and Special 
Programs Administration. 

[FR Doc. 94-31175 Filed 12-28-94; 8:45 am] 
BILLING CODE 4910-60-P 
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FEDERAL TRADE COMMISSION 
16 CFR Part 305 


Rule Concerning Disclosures 
Regarding Energy Consumption and 
Water Use of Certain Home Appliances 
and Other Products Required Under 
the Energy Policy and Conservation 
Act (‘Appliance Labeling Rule’) 


AGENCY: Federal Trade Commission. 
ACTION: Final rule. 





SUMMARY: The Federal Trade 
Commission (‘‘Commission’’) issues 
minor, non-substantive amendments to 
the Appliance Labeling Rule (‘‘Rule’’) to 
resolve certain inconsistencies in 
paragraph numbering and language that 
have arisen during the course of four 
recent proceedings amending the Rule. 
The “Text of Amendments” section of 
this notice supersedes the “Text of 
Amendments” section (except for the 
Illustrations, which remain the same) of 
the notice announcing amendments to 
the Rule to include certain lamp 
products published on May 13, 1994, at 
59 FR 25176, 25206-12 (effective May 
15, 1995). 

EFFECTIVE DATE: May 15, 1995. 

FOR FURTHER INFORMATION CONTACT: 
James Mills, Attorney, Division of 
Enforcement, Federal Trade 
Commission, Washington, D.C. 20580 
(202-326-3035). ‘ 
‘SUPPLEMENTARY INFORMATION: On 
October 25, 1993, the Commission 
published amendments to the Rule to 
include certain plumbing products. 
The amendments became effective 
October 25, 1994. On May 13, 1994, the 
Commission published amendments to 
bring certain lamp products under the 
Rule’s coverage. These amendments 
will become effective on May 15, 1995. 
The Commission initiated both of these 
proceedings in response to a directive in 
the Energy Policy Act of 1992 (“EPA 
92”’).3 

On July 1, 1994, the Commission 

published comprehensive amendments 
to the Rule to improve the Rule’s 
required disclosures in light of the 
experience the Commission has gained 
since the Rule became effective in 
1980.* The effective date of the 
Comprehensive Amendments is 
December 28, 1994. The Commission 


‘Plumbing Products Amendments,” 58 FR 
54955. 

2**Lamp Products Amendments,” 59 FR 25176. 

*Pub. L. No. 102-486, 106 Stat. 2776, 2817-2832 
(Oct. 24, 1992) (codified in 42 U.S.C. 6201, 6291- 
6309). 

*“Comprehensive Amendments,” 59 FR 34014. 
The Rule was originally published at 44 FR 66466 
(November 19, 1979, effective May 19, 1980). 


undertook the Comprehensive 
Amendment Rulemaking in accordance 
with its authority to promulgate the 
Rule in section 324 of the Energy Policy 
and Conservation Act (‘“EPCA’’).5 

On September 28, 1994, the 
Commission published amendments to 
expand the Rule’s coverage to include 
pool heaters, instantaneous water 
heaters, and heat pump water heaters.® 
The effective date of these amendments 
is December 29, 1994. The Pool Heater 
Amendments were published because 
the National Appliance Energy 
Conservation Act (‘““NAECA 87”)7 
amended EPCA by, among other things, 
adding pool heaters to the list of 
appliances for which the Department of 
Energy (“‘DOE’’) must establish 
minimum efficiency standards and 
testing procedures. EPCA requires the 
Commission to consider labeling 
requirements for any covered products 
for which DOE has prescribed a final 
test procedure.® 

EPA 92 directed the Commission to 
prescribe, within 18 months of the 
statute’s enactment (October 25, 1992), 
labeling requirements for lamp products 
to become effective one year after their 
prescription. To meet this deadline, the 
Commission found it necessary to 
publish the Lamp Products 
Amendments before publishing the 
Comprehensive Amendments and the 
Pool Heater Amendments. At the time 
the Commission issued the Lamp 
Products Amendments to the Rule on 
April 25, 1994, and published them in 
the Federal Register on May 13,1994, 
to become effective Monday, May 15, 
1995,° the Commission had not 
promulgated the final texts of either the 
Comprehensive Amendments or the 
Pool Heater Amendments. This timing 
problem has resulted in certain 
technical inconsistencies between these 
sets of amendments. Today’s 
amendments will correct this situation 
by re-publishing the Lamp Products 
Amendments in language consistent 
with that of the Comprehensive and 
Pool Heater Amendments. 

Today’s amendments are for language 
and format purposes only, and are not 
substantive. 


Text of Amendments 


For the reasons set out in the 
preamble, the amendments to 16 CFR 
part 305 made by the final rule 
published on May 13, 1994 (59 FR 
25176), in amendatory instructions 2. 


542 U.S.C. 6291, 6294. 

5“Pool Heater Amendments,” 59 FR 49556. 
7 Pub. L. 100-12, 101 Stat. 103 (1987). 

8 42 U.S.C. 6294{b)(1)(B). 

9 See note 2, above. 


through 11. (59 FR 25206-25212) are 
withdrawn, the amendments in 
amendatory instruction 12. to appendix 
K of part 305 (59 FR 25212-25218) 
remain, and 16 CFR part 305 is 
amended as follows: 


PART 305—RULE CONCERNING 
DISCLOSURES REGARDING ENERGY 
CONSUMPTION AND WATER USE OF 
CERTAIN HOME APPLIANCES AND 
OTHER PRODUCTS REQUIRED 
UNDER THE ENERGY POLICY AND 
CONSERVATION ACT (“APPLIANCE 
LABELING RULE”) 


1. The authority citation for part 305 
continues to read as follows: 


Authority: 42 U.S.C. 6294. 


2. Section 305.2 is amended by 
revising the introductory text of 
paragraph (h)(1) and paragraphs (n) 
through (v) and by adding paragraphs 
(w) through (hh) to read as follows: 


§305.2 Definitions. 


* * * * * 


(h) Estimated annual energy 
consumption and estimated annual 
operating cost. (1) Estimated annual 
energy consumption means the energy 
or (for products described in sections 
305.3(n)—(q)) water that is likely to be 
consumed annually in representative 
use of a consumer product, as 
determined in accordance with tests 
prescribed under section 323 of the Act 
(42 U.S.C. 6293). 


* * * * * 


(n) Consumer product means any 
article (other than an automobile, as 
“automobile” is defined in 15 U.S.C. 
2001(1) [sec. 501(1) of the Motor Vehicle 
Information and Cost Savings Act]) ofa 
type— 

(1) which in operation consumes, or 
is designed to consume, energy or, with 
respect to showerheads, faucets, water 
closets, and urinals, water; and 

(2) which, to any significant extent, is 
distributed in commerce for personal 
use or consumption by individuals; 
without regard to whether such article 
or such type is in fact distributed in 
commerce for personal use or 
consumption by an individual, except 
that such term includes fluorescent 
lamp ballasts, general service 
fluorescent lamps, medium base 
compact fluorescent lamps, general 
service incandescent lamps (including 
incandescent reflector lamps), 
showerheads, faucets, water closets, and 
urinals distributed in commerce for 
personal or commercial use or 
consumption. 

(0) Consumer appliance product 
means any of the following consumer 
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products, excluding those products 
designed solely for use in recreational 
vehicles and other mobile equipment: 

(1) Refrigerators, refrigerator-freezers, 
and freezers which can be operated by 
alternating current electricity, 
excluding— 

(i) any type designed to be used 
without doors; and 

(ii) any type which does not include 
a compressor and condenser unit as an 
integral part of the cabinet assembly. 

(2) Dishwashers. 

(3) Water heaters. 

(4) Room air conditioners. 

(5) Clothes washers. 

(6) Clothes dryers. 

(7) Central air conditioners and 
central air conditioning heat pumps. 

(8) Furnaces. 

(8) Direct heating equipment. 

(10) Pool heaters. 

(11) Kitchen ranges and ovens. 

(12) Television sets. 

(13) Fluorescent lamp ballasts. 

(14) General service fluorescent 
lamps. 

(15) Medium base compact 
fluorescent lamps. 

(16) General service incandescent 
lamps, including incandescent reflector 
lamps. 

(17) Showerheads. 

(18) Faucets. 

(19) Water closets. 

(20) Urinals. 

(21) Any other type of consumer 
product which the Department of 
Energy classifies as a covered product 
under section 322(b) of the Act (42 
U.S.C. 6292). 

(p) Covered product means any 
consumer product or consumer 
appliance product described in § 305.3 
of this part. 

(q) Luminaire means a complete 
lighting unit consisting of a fluorescent 
lamp or lamps, together with parts 
designed to distribute the light, to 
position and protect such lamps, and to 
connect such lamps to the power supply 
through the ballast. 

(r) Ballast efficacy factor means the 
relative light output divided by the 
power input of a fluorescent lamp 
ballast, as measured under test 
conditions specified in American 
National Standards Institute (““ANSI"’) 
standard C82.2—1984, or as may be 
prescribed by the Secretary of Energy. 
Copies of ANSI standard C82.2—1984 
may be obtained from the American 
National Standards Institute, 11 West 
42nd St., New York, NY 10036. 

(s) Bulb shape means the shape of the 

lamp, especially the glass portion. 
| (t) Base for lamps means the portion 
of the lamp which screws into the 
socket. 


(u) Color rendering index or CRI for 
lamps means the measure of the degree 
of color shift objects undergo when 
illuminated by a light source as 
compared with the color of those same 
objects when illuminated by a reference 
source of comparable color temperature. 

(v) Correlated color temperature for 
lamps means the absolute temperature 
of a blackbody whose chromaticity most 
nearly resembles that of the light source. 

(w) Lamp type means all lamps 
designated as having the same electrical 
and lighting characteristics and made by 
one manufacturer. 

(x) Wattage for lamps means the total 
electrical power consumed by a lamp in 
watts, after an initial seasoning period 
and including, for fluorescent lamps, arc 
watts plus cathode watts. 

(y) Light output for lamps means the 
total luminous flux (power) of a lamp in 
lumens. 

(z) Life and lifetime for lamps mean 
length of operating time of a statistically 
large group of lamps between first use 
and failure of 50 percent of the group. 

(aa) Lamp efficacy means the light 
output of a lamp divided by its wattage, 
expressed in lumens per watt (LPW). 

(bb) Average lamp efficacy means the 
lamp efficacy readings taken over a 
statistically significant period of 
manufacture with the readings averaged 
over that period. 

(cc) IES means the Illuminating 
Engineering Society of North America 
and, as used herein, is the prefix for test 
procedures adopted by IES. 

(dd) ASME means the American 
Society of Mechanical Engineers and, as 
used herein, is the prefix for national 
standards and codes adopted by ASME. 

(ee) ANSI means the American 
National Standards Institute and, as 
used herein, is the prefix for national 
standards and codes adopted by ANSI. 

(ff} Water use means the quantity of 
water flowing through a showerhead, 
faucet, water closet, or urinal at point of 
use, determined in accordance with test 
procedures under section 323 of the Act, 
42 U.S.C. 6293. 

(gg) Flushometer valve means a valve 
attached to a pressured water supply 
pipe and so designed that, when 
actuated, it opens the line for direct 
flow into the fixture at a rate and 
quantity to operate properly the fixture, 
and then gradually closes to provide 
trap reseal in the fixture in order to 
avoid water hammer. The pipe to which 
this device is connected is in itself of 
sufficient size that, when opened, will 
allow the device to deliver water at a 
sufficient rate of flow for flushing 
purposes. 


(hh) Flow restricting or controlling 
spout end device means an aerator used 
in a faucet. 

3. Section 305.3 is amended by 
revising the heading and paragraphs (k) 
through (o), and by adding paragraphs 
(p) through (r) to read as follows: 


§305.3 Description of covered products. 
* * * * * 

(k) Fluorescent lamp: 

(1) means a low pressure mercury 
electric-discharge source in which a 
fluorescing coating transforms some of 
the ultra-violet energy generated by the 
mercury discharge into light, including 
only the following: 

(i) Any straight-shaped lamp 
(commonly referred to as 4-foot medium 
bi-pin lamps) with medium bi-pin bases 
of nominal overall length of 48 inches - 
and rated wattage of 28 or more; 

(ii) Any U-shaped lamp (commonly 
referred to as 2-foot U-shaped lamps) 
with medium bi-pin bases of nominal 
overall length between 22 and 25 inches 
and rated wattage of 28 or more; 

(iii) Any rapid start lamp (commonly 
referred to as 8-foot high output lamps) 
with recessed double contact bases of 
nominal overall length of 96 inches and 
0.800 nominal amperes, as defined in 
ANSI C78.1-1978 and related 
supplements (copies of ANSI C78.1-— 
1978 and related supplements may be 
obtained from the American National 
Standards Institute, 11 West 42nd St., 
New York, NY 10036); and 

(iv) Any instant start lamp (commonly 
referred to as 8-foot slimline lamps) 
with single pin bases of nominal overall 
length of 96 inches and rated wattage of 
52 or more, as defined in ANSI C78.3— 
1978 (R1984) and related supplement 
ANSI C78.3a—1985 (copies of ANSI 
C78.3—1978 (R1984) and related 
supplement ANSI C78.3a—1985 may be 
obtained from the American National 
Standards Institute, 11 West 42nd St., 
New York, NY 10036); but 

(2) Fluorescent lamp does not mean 
any lamp excluded by the Department 
of Energy, by rule, as a result of a 
determination that standards for such 
lamp would not result in significant 
energy savings because such lamp is 
designed for special applications or has 
special characteristics not available in 
reasonably substitutable lamp types; , 


(3) General service fluorescent lamp 
means a fluorescent lamp which can be 
used to satisfy the majority of 
fluorescent applications, but does not 
mean any lamp designed and marketed 
for the following nongeneral lighting 
applications: 

fi) Fluorescent lamps designed to 
promote plant growth; 





67526 Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Rules and Regulations 








(ii) Fluorescent lamps specifically 
designed for cold temperature 
installations; 

(iii) Colored fluorescent lamps; 

(iv) Impact-resistant fluorescent 


lamps; 
(w) Reflectorized or aperture cr te 

(vi) Fluorescent lamps designed for 
use in reprographic equipment; 

(vii) Lamps primarily designed to 
produce radiation in the ultra-violet 
region of the s ; and 

(viii) Lamps with a color rendering 
index of 82 or greater. 

(1) Medium base compact fluorescent 
Jamp means an integrally ballasted 
fluorescent lamp with a medium screw 
base and a rated input voltage of 115 to 
130 volts and which is designed as a 
direct replacement for a general service 
incandescent lamp. 

(m) Incandescent lamp: 

(1) means a lamp in which light is 
produced by a filament heated to 
incandescence by an electric current, 
including only the following: 

(i) Any lamp (commenly referred to as 
lower wattage nonreflector general 
service lamps, including any tungsten- 
halogen lamp) that has a rated wattage 
between 30 and 199 watts, has an E26 
medium screw base, has a rated voltage 
or voltage range that lies at least 
partially within 115 and 130 volts, and 
is not a reflector lamp; 

(ii) Any lamp (commonly referred to 
as a reflector lamp) which is not colored 
or designed for rough or vibration 
service applications, that contains an 
inner reflective coating on the cuter 
bulb to direct the light, an R, PAR, or 
similar bulb shapes (excluding ER or 
BR) with E26 medium screw bases, a 
rated voltage or voltage range that lies 
at least partially within 115 and 130 
volts, a diameter which exceeds 2.75 
inches, and is either— 

(A) a low(er) wattage reflector lamp 
which has a rated wattage between 40 
and 205 watts; or 

(B) a high(er) wattage reflector lamp 
which has a rated wattage above 205 
watts; 

(iii) Any general-service incandescent 
* lamp (commonly referred to as a high- 
or higher-wattage lamp) that has a rated 
wattage above 199 watts (above 205 
watts for a high wattage reflector lamp); 
but 

(2) Incandescent lamp does not mean 
any lamp excluded by the Secretary of 
Energy, by rule, as a result of a 
determination that standards for such 
lamp would not result in significant 
energy savings because such lamp is 
designed for special applications or has 
special characteristics not available in 
.easonably substitutable lamp types; 
and 


(3) General service incandescent lamp 
means any incandescent lamp (other 
than a miniature or photographic lamp), 
including an incandescent reflector 
lamp, that has an E26 medium screw 
base, a rated voltage range at least 
partially within 115 and 130 volts, and 
which can be used to satisfy the 
majority of lighting applications, but 
does not include any lamp specifically 
designed for: 

(i) traffic signal, or street lighting 
service; : 

(ii) airway, airport, aircraft, or other 
aviation service; 

(iii):marine or marine signal service; 

(iv) photo, projection, sound 
reproduction, or {lm viewer service; 

(v) stage, studio, or television service; 

(vi) mill, saw mill, or other industrial 
process service; 

(vii) mine service; 

(viii) headlight, locomotive, street 
railway, or other transportation service; 

(ix) heating service; 

(x) code beacon, marine signal, 
lighthouse, reprographic, or other 
communication service; 

(xi) medical or dental service; 

(xii) microscope, map, microfilm, or 
other specialized equipment service; 

(xiii) swimming pool or other 
underwater service; 

(xiv) decorative or showcase service; 

(xv) producing colored light; 

(xvi) shatter resistance which has an 
external protective coating; or 

(xvii) appliance service; and 

(4) Incandescent reflector lamp means 
a lamp described in paragraph (m)(1)(ii) 
of this section; and 

(5) Tungsten-halogen lamp means a 
gas-filled tungsten filament 
incandescent lamp containing a certain 
proportion of halogens in an inert gas. 

(n) Showerhead means any 
showerhead (including a handheld 
showerhead), except a safety shower 
showerhead. 

(o) Faucet means a lavatory faucet, 
kitchen faucet, metering faucet, or 
replacement aerator for a lavatory or 
kitchen faucet. 

(p) Water closet means a plumbing 
fixture having a water-containing 
receptor which receives liquid and solid 
body waste and, upon actuation, 
conveys the waste through an exposed 
integral trap seal into a gravity drainage 
system, except such term does not 
include fixtures designed for 
installation in prisons. 

(q) Urinal means a plumbing fixture 
which receives only liquid body waste 
and, on demand, conveys the waste 
through a trap seal into a gravity 
drainage system, except such term does 
not include fixtures designed for 
installation in prisons. 


(r) Pool heater means an appliance 
designed for heating nonpotable water 
contained at atmospheric pressure, 
including heating water in swimming 
pools, spas, hot tubs and similar 
applications. The requirements of this 
Part are limited to those pool heaters for 
which the. Department of Energy has 
adopted and published test procedures 
for measuring energy usage (see 10 CFR 
part 430, subpart B, appendix P). 

4. Section 305.4 is amended by 
revising paragraphs (e)(2) and (e)(3) to 
read as follows: 


§305.4 Prohibited acts. 
* * * * * 

(e) zee 

(2) Any covered product, other than 
central air conditioners, pulse 
combustion and condensing furnaces, 
fluorescent lamp ballasts, showerheads, 
faucets, water closets, urinals, pool 
heaters, instantaneous water heaters, 
heat pump water heaters, general 
service fluorescent lamps, medium base 
compact fluorescent lamps, and general 
service incandescent lamps (including 
incandescent reflector lamps), if the 
manufacture of the product was 
completed prior to May 19, 1980. Any 
central air conditioner or any pulse 
combustion or condensing furnace if its 
manufacture was completed prior to 
June 7, 1988. Any fluorescent lamp 
ballast if its manufacture was completed 
prior to January 1, 1990. Any 
showerhead, faucet, water closet or 
urinal if its manufacture was completed 
prior to October 24, 1994. Any pool 
heater, instantaneous water heater, or 
heat pump water heater if its 
manufacture was completed prior to 
December 29, 1994. Any general service 
fluorescent lamp, medium base compact 
fluorescent lamp, or general service 
incandescent lamp (including any 
incandescent reflector lamp), if its 
manufacture was completed prior to 
May 15, 1995. 

(3) Any catalog or point-of-sale 
printed material pertaining to any 
covered products that were 
manufactured prior to May 19, 1980; 
any catalog or point-of-sale printed 
material pertaining to any central air 
conditioners or pulse combustion or 
condensing furnaces manufactured prior 
to June 7, 1988; any catalog or point-of- 
sale printed material pertaining to any 
fluorescent lamp ballasts manufactured 
prior to June 23, 1989; any catalog or 
point-of-sale printed material pertaining 
to any showerheads, faucets, water 
closets or urinals manufactured prior to 
October 24, 1994; any catalog or point- 
of-sale printed material pertaining to 
any pool heaters, instantaneous water 
heaters, or heat pump water heaters 
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manufactured prior to December 29, 
1994; or any catalog or point-of-sale 
printed material pertaining to general 
service fluorescent lamps, medium base 
compact fluorescent lamps, or general 
service incandescent lamps (including 
incandescent reflector lamps), that were 
manufactured prior to May 15, 1995; 
except that any representations 
respecting the energy consumption, 
energy efficiency, or water use of any 
covered product or other consumer 
appliance product, or respecting the 
cost of energy consumed or water used 
by such product, are subject to the 
requirements of paragraph (d) of this 
section. 


* * » * t 


5. Section 305.5 is amended by 
revising paragraph (b) and by adding 
paragraph (c) to read as follows: 


§305.5 Determinations of estimated 


annual energy consumption, estimated. 
annual operating cost, and energy 
efficiency rating, and of water use rate. 


* * * * * 


(b) Manufacturers and private labelers 
of any covered product that is a general 
service fluorescent lamp, medium base 
compact fluorescent lamp, or general 
service incandescent lamp (including an 
incandescent reflector lamp), must, for 
any representation of the design voltage, 
wattage, light output or life of such 
lamp or for any representation made by 
the encircled “E” that such a lamp is in 
compliance with an applicable standard 
established by section 325 of the Act, 
possess and rely upon a reasonable basis 
consisting of competent and reliable 
scientific tests substantiating the 
representation. For representations of 
the light output and life ratings of any 
covered product that is a medium base 
compact fluorescent lamp or 
incandescent lamp (including an 
incandescent reflector lamp), the 
Commission will accept as a reasonable 
basis competent and reliable scientific 
tests conducted according to the 
following applicable IES test protocols 
that substantiate the representations: 


For measuring light output (in 
lumens): 
General Service Fluorescent 
Compact Fluorescent 
General Service Incandescent 
(Other than Reflector 
Lamps). 
General Service Incandescent 
(Reflector Lamps) 
For measuring laboratory life 
(in hours): 
General Service Fluorescent . 
Compact Fluorescent 
General Service Incandescent 
(Other than Reflector 
Lamps). 


IES LM 9 


IES LM 66 


YES LM 45 


JES LM 20 


IES LM 40 


IES LM 49 


Genera] Service Incandescent 
(Reflector Lamps) IES LM 49 


(c) Procedures for determining the 
water use rates of covered products are 
those found in the following standards: 

(1) Showerheads and faucets— 
ASME A112.18.1M—1989, Plumbing 
Fixture Fittings. This incorporation by 
reference was approved by the Director 
of the Federal Register in accordance 
with 5 U.S.C. 552{a) and 1 CFR Part 51. 
Copies of ASME A112.18.1M may be 
obtained from the American Society of 
Mechanical Engineers, 345 East 47th 
Street, New York, NY 10017, or may be 
inspected at the Federal Trade 
Commission, room 130, 600 
Pennsylvania Avenue, N.W., 
Washington, DC, or at the Office of the 
Federal Register, suite 700, 800 North 
Capitol Street, N.W., Washington, DC. 

2) Water closets and urinals—ASME 
A112.19.2M—1990, Vitreous China 
Plumbing Fixtures. This incorporation 
by reference was approved by the 
Director of the Federal Register in 
accordance with 5 U.S.C. 552{a) and 1 
CFR Part 51. Copies of ASME 
A112.19.2M may be obtained from the 
American Society of Mechanical 
Engineers, 345 East 47th Street, New 
York, NY 10017, or may be inspected at 
the Federal Trade Commission, room 
130, 600 Pennsylvania Avenue, N.W., 
Washington, DC, or at the Office of the 
Federal Register, suite 700, 800-North 
Capito] Street, N.W., Washington, DC. 

6. Section 305.6 is revised to read as 
follows: 


§305.6 Sampling. _ 

(a) For any covered product (except 
general service fluorescent lamps, 
medium base compact fluorescent 
lamps, and general service incandescent 
lamps, including incandescent reflector 
lamps), any representation with respect 
to or based upon a measure or measures 
of energy consumption incorporated 
into § 305.5 shall be based upon the 
sampling procedures set forth in 
§ 430.23 of 10 CFR Part 430, Subpart B. 

(b) For any covered product that is a 
medium base compact fluorescent lamp 
or a-general service incandescent lamp 
(including an incandescent reflector 
lamp), any representation of design 
voltage, wattage, light output or life and, 
for any covered product that is a general 
service fluorescent lamp or 
incandescent reflector lamp, any 
representation made by the encircled 
“E” that such lamp is in compliance 
with an applicable standard established 
by section 325 of the Act shall be based 
upon tests using a competent and 
reliable scientific sampling procedure. 
The Commission will accept “Military 
Standard 105—Sampling Procedures 


and Tables for Inspection by Attributes” 
as such a sampling procedure. 

7. Section 305.8 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 


§ 305.8 Submission of data. 

(a)(1) Each manufacturer of a covered 
product (except manufacturers of 
fluorescent lamp ballasts, showerheads, 
faucets, water closets, urinals, general 
service fluorescent lamps, medium base 
compact fluorescent lamps, or general 
service incandescent lamps including 
incandescent reflector lamps) shall 
submit annually to the Commission a 
report listing the estimated annual 
energy consumption (for refrigerators, 
refrigerator-freezers, freezers, clothes 
washers, dishwashers and water 
heaters) or the energy efficiency rating 
(for room air conditioners, central air 
conditioners, heat pumps, furnaces, and 
pool heaters) for each basic model in 
current production, determined 
according to § 305.5 and statistically 
verified according to § 305.6. The report 
must also list, for each basic model in 
current production: the model numbers 
for each basic model; the total energy 
consumption, determined in accordance 
with § 305.5, used to calculate the 
estimated annual energy consumption 
or energy efficiency rating; the number 
of tests performed; and, its capacity, 
determined in accordance with § 305.7. 
For those models that use more than one 
energy source or more than one cycle, 
each separate amount of energy 
consumption or energy cost, measured 
in accordance with § 305.5, shall be 
listed in the report. Appendix K 
illustrates a suggested reporting format. 
Starting serial numbers or other 
numbers identifying the date of 
manufacture of covered products shal! 
be submitted whenever a new basic 
model is introduced on the market. 

(2) Each manufacturer of a covered 
fluorescent lamp ballast shall submit 
annually to the Commission a report for 
each basic model of fluorescent lamp 
ballast in current production. The report 
shall contain the following information: 

(i) Name and address of manufacturer: 

(ii) All trade names under which the 
fluorescent lamp ballast is marketed; 

(iii) Model number; 

(iv) Starting serial number, date code 
or other means of identifying the date of 
manufacture (date of manufacture 
information must be included with only 
the first submission for each basic 
mode}); 

(v} Nominal input voltage and 

uency; 
Bre Ballast efficacy factor; and 
- (vii) Type (F40T12, F96T12 or 
¥96T12HO) and number of lamp or 
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lamps with which the fluorescent lamp 
ballast is designed to be used. 

(3) Each manufacturer of a covered 
product that is a general service 
fluorescent lamp, medium base compact 
fluorescent lamp, or general service 
incandescent lamp (including an 
incandescent reflector lamp), shall 
submit annually to the Commission a 
report for each lamp type in current 
production. The report shall contain the 
following information: 

(i) Name and address of manufacturer; 

(ii) All trade names under which the 
lamp is marketed; 

(iii) Model number; 

(iv) Starting serial number, date code 
or other means of identifying the date of 
manufacture (date of manufacture 
information must be included with only 
the first submission for each lamp type); 
and 

(v) For all covered lamps, the test 
results for the lamp’s wattage and light 
output ratings and, in addition, for all 
covered fluorescent lamps, the test 
results for the lamp’s color rendering 
index. 

(4) Each manufacturer of a covered 
showerhead, faucet, water closet or 
urinal shall submit annually to the 
Commission a report for each basic 
model of such products in current 
production. The report shall contain the 
following information: 

(i) Name and address of manufacturer; 

(ii) All trade names under which the 
product is marketed; 

(iii) Model number; 

(iv) Starting serial number, date code 
or other means of identifying the date of 
manufacture (date of manufacture 
information must be included with only 
the first submission for each basic 
model); 

(v) The product’s water use, expressed 
in gallons and liters per flush (gpf/Lpf) 
or gallons and liters per minute (gpm/ 
Lpm) or per cycle (gpc/Lpc) as 
determined in accordance with § 305.5. 

(b) All data required by § 305.8(a) 
except serial numbers shall be 
submitted to the Commission annually, 
on or before the following dates: 





Deadline 

for data 

submis- 
sion 


Product category 





Refrigerators Aug. 1 
Refrigerator-freezers Aug. 1 
Freezers Aug. 1 
Central air conditioners July 1 
July 1 
June 1 
May 1 
May 1 
May 1 
May 1 
Mar. 1 





Dishwashers 
Water heaters 

Room air conditioners 
Furnaces 
Pool heaters 
Clothes washers 

















Deadline 
Product category submis- 
sion 


for data : 





Fluorescent lamp ballasts Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 1 
[Stayed] 
Mar. 1 
[Stayed] 
Mar. 1 


[Stayed] 


Water closets 
Fluorescent lamps 


Medium Base Compact Fluores- 
cent Lamps. 

Incandescent Lamps, incl. Reflec- 
tor Lamps. 








All revisions to such data (both 
additions to and deletions from the 
preceding data) shall be submitted to 
the Commission as part of the next 
annual report period. 

* * * * * 


8. Section 305.11 is amended by 
revising the heading of paragraph (a), by 
revising paragraph (e), and by adding 
paragraph (f) to read as follows: 


§ 305.11 Labeling for covered products. 

(a) Labels for covered products other 
than fluorescent lamp ballasts, general 
service fluorescent lamps, medium base 
compact fluorescent lamps, general 
service incandescent lamps (including 
incandescent reflector lamps), 
showerheads, faucets, water closets and 
urinals— 
, (1)* 

(2) * 

(3) * 

(4) * 

(5) * 


* * * * * 
“ 


(e) Lamps— 

(1)(i) Any covered product that is a 
compact fluorescent lamp or general 
service incandescent lamp (including an 
incandescent reflector lamp) shall be 
labeled clearly and conspicuously on 
the product's principal display panel 
with the following information: 

(A) The number of lamps included in 
the package, if more than one; 

(B) The design voltage of each lamp 
included in the package, if other than 
120 volts; 

(C) The light output of each lamp 
included in the package, expressed in 
average initial lumens; 

(D) The electrical power consumed 
(energy used) by each lamp included in 
the package, expressed in average initial 
wattage; 

(E) The life of each lamp included in 
the package, expressed in hours. 

(ii) The light output, energy usage and 
life ratings of any covered product that 
is a medium base compact fluorescent 
lamp or general service incandescent 
lamp (including an incandescent 


reflector lamp), shall appear in that 
order and with equal clarity and 
conspicuousness on the product’s 
principal display panel. The light 
output, energy usage and life ratings 
shall be disclosed in terms of “lumens,” 
“watts” and “hours” respectively, with 
the lumens, watts and hours rating 
numbers each appearing in the same 
type.style and size and with the words 
“lumens,” “‘watts” and “hours” each 
appearing in the same type style and 
size. The words “light output,” “energy 
used” and “‘life” shall precede and have 
the same conspicuousness as both the 
rating numbers and the words 
“lumens,” “‘watts” and “hours,” except 
that the letters of the words “lumens,” 
“watts”’ and “hours” shall be 
approximately 50% of the sizes of those 
used for the words “light output,” 
“energy used” and “life” respectively. 

(iii) The light output, energy usage 
and life ratings of any covered product 
that is a medium base compact 
fluorescent lamp or general service 
incandescent lamp (including an 
incandescent reflector lamp), shall be 
measured at 120 volts, regardless of the 
lamp’s design voltage. If a lamp’s design 
voltage is other than 120 volts, the 
disclosures of the wattage, light output 
and life ratings shall in each instance be 
followed by the phrase ‘‘at 120 volts.” 
Labels for lamps with design voltages 
other than 120 volts also may disclose 
the lamps’ wattage, light output and life 
at the designed voltage (e.g., “Light 
Output 1710 Lumens at 125 volts”’). 

(iv) For any covered product that is an 
incandescent reflector lamp, the 
required disclosure of light output shall 
be given for the lamp’s beam spread and 
be followed clearly and conspicuously 
by the phrase “at beam spread.” 

(v) For any covered product that is a 
compact fluorescent lamp, the required 
light output disclosure shall be 
measured at a base-up position; but, if 
the manufacturer or private labeler has 
reason to believe that the light output at 
a base-down position would be more 
than 5% different, the label also shal! 
disclose the light output at the base- 
down position or, if no test data for the 
base-down position exist, the fact that at 
a base-down position the light output 
might be more than 5% less. 

(vi) For any covered product that is a 
compact fluorescent lamp or a general 
service incandescent lamp (including an 
incandescent reflector lamp), there shall 
be clearly and conspicuously disclosed 
on the principal display panel the 
following statement: 

To save energy costs, find the bulbs with 


the light output you need, then choose the 
one with the lowest watts. 
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(vii) For any covered product that is 
a general service incandescent lamp and 
operates with multiple filaments, the 
principal display panel shall disclose 
clearly and conspicuously, in the 
manner required by paragraph (e)(1){i)- 
(iii) and (vi) of this section, the lamp’s 
wattage and light output at each of the 
lamp’s levels of light output and the 
lamp’s life measured on the basis of the 
filament that fails first. 

(2) Any covered product that is a 
general service fluorescent lamp or an 
incandescent reflector lamp shall be 
labeled clearly and conspicuously with 
a capital letter “E” printed within a 
circle and followed by an asterisk. The 
label shall also clearly and 
conspicuously disclose, either in close 
proximity to that asterisk or elsewhere 
on the label, the following statement: 


“(The encircled “E”’] means this bulb 


meets Federal minimum efficiency standards. 


If the statement is not disclosed on the 
principal display panel, the asterisk 
shall be followed by the following 
statement: 


*See [Back, Top, Side] panel for details. 


(i) For purposes of this section of the 
Rule, the encircled capital letter ““E” 
shall be clearly and conspicuously 
disclosed in color-contrasting ink on the 
label of any covered product that is a 
general service fluorescent lamp and 
will be deemed “conspicuous,” in terms 
of size, if it appears in typeface at least 
as large as either the manufacturer’s 
name or logo or another logo disclosed 
on the label, such as the “UL” or “ETL” 
logos, whichever is larger. 

(ii) Instead of labeling any covered 
product that is a general service 
fluorescent lamp with the encircled ““E” 
and with the statement described in 
paragraph (e)(2) of this section of the 
Rule, a manufacturer or private labeler 
who would not otherwise put a label on 
such a lamp may meet the disclosure 
requirements of that paragraph by 
permanently marking the lamp clearly 
and conspicuously with the encircled 
ps. Eat 

(3) Any manufacturer or private 
labeler who makes any representation 
on a label of any covered product that 
is a general service fluorescent lamp, 
medium base compact fluorescent lamp, 
or general service incandescent lamp 
(including an incandescent reflector 
lamp), regarding the cost of operation of 
such lamp shall clearly and 
conspicuously disclose in close 
proximity to such representation the 
assumptions upon which it is based, 
including, e.g., purchase price, unit cost 
of electricity, hours of use, patterns of 
use. 


(4) Any cartons in which any covered 
products that are general service 
fluorescent lamps, medium base 
compact fluorescent lamps, or general 
service incandescent lamps (including 
incandescent reflector lamps), are 
shipped within the United States or 
imported into the United States shall 
disclose clearly and conspicuously the 
following statement: 

These lamps comply with Federal 
energy efficiency labeling requirements. 

(f) Plumbing Fixtures—(1) 
Showerheads and Faucets. 
Showerheads and faucets shall be 
marked and labeled as follows: 

(i) Eacn showerhead and flow 
restricting or controlling spout end 
device shall bear a permanent legible 
marking indicating the flow rate, 
expressed in gallons per minute (gpm) 
or gallons per cycle (gpc), and the flow 
rate value shall be the actual! flow rate 
or the maximum flow rate specified by 
the standards established in subsection 
(j) of section 325 of the Act, 42 U.S.C. 
6295(j). Except where impractical due to 
the size of the fitting, each flow rate 
disclosure shall also be given in liters 
per minute (Lpm) or liters per cycle 
(Lpc). For purposes of this section, the 
marking indicating the flow rate will be 
deemed “legible,” in terms of 
placement, if it is located in close 
proximity to the manufacturer’s 
identification marking. 

(ii) Each showerhead and faucet shall 
bear a permanent legible marking to 
identify the manufacturer. This marking 
shall be the trade name, trademark, or 
other mark known to identify the 
manufacturer. Such marking shall be 
located where it can be seen after 
installation. 

(iii) Each showerhead and faucet shall 
be marked “A112.18.1M” to 
demonstrate compliance with the 
applicable ASME standard. The marking 
shall be by means of either a permanent 
mark on the product, a label on the 
product, or a tag attached to the 
product. 

(iv) The package for each showerhead 
and faucet shall disclose the 
manufacturer’s name and the model 
number. 

(v) The package or any label attached 
to the package for each showerhead or 
faucet shall contain at least the 
following: ‘‘A112.18.1M” and the flow 
rate expressed in gallons per minute 
(gpm) or gallons per cycle (gpc), and the 
flow rate value shall be the actual flow 
rate or the maximum flow rate specified 
by the standards established in 
subsection (j) of section 325 of the Act, 
42 U.S.C. 6295(j). Each flow rate 
disclosure shall also be given in liters 


per minute (Lpm) or liters per cycle 


(Lpc). 

fp) Water Closets and Urinals. Water 
closets and urinals shall be marked and 
labeled as follows: 

(i) Each such fixture (and flushometer 
valve associated with such fixture) shall 
bear a permanent legible marking 
indicating the flow rate, expressed in 
gallons per flush (gpf), and the water 
use value shall be the actual water use 
or the maximum water use specified by 
the standards established in subsection 
(k) of section 325 of the Act, 42 U.S.C. 
6295(k). Except where impractical due 
to the size of the fixture, each flow rate 
disclosure shall also be given in liters 
per flush (Lpf). For purposes of this 
section, the marking indicating the flow 
rate will be deemed “legible,” in terms 
of placement, if it is located in close 
proximity to the manufacturer’s 
identification marking. 

(ii) Each water closet (and each 
component of the water closet if the 
fixture is comprised of two or more 
components) and urinal shall be marked 
with the manufacturer’s name or 
trademark or, in the case of private 
labeling, the name or registered 
trademark of the customer for whom the 
unit was manufactured. This mark shall 
be legible, readily identified, and 
applied so as to be permanent. The mark 
shall be located so as to be visible after 
the fixture is installed, except for 
fixtures built into or for a counter or 
cabinet. 

(iii) Each water closet (and each 
component of the water closet if the 
fixture is comprised of two or more 
components) and urinal shall be marked 
at a location determined by the 
manufacturer with the designation 
““ASME A112.19.2M” to signify 
compliance with the applicable 
standard. This mark need not be 
permanent, but shall be visible after 
installation. 

(iv) The package, and any labeling 
attached to the package, for each water 
closet and urinal shall disclose the flow 
rate, expressed in gallons per flush (gpf), 
and the water use value shall be the 
actual water use or the maximum water 
use specified by the standards 
established in subsection (k) of section 
325 of the Act, 42 U.S.C. 6295(k). Each 
flow rate disclosure shall also be given 
in liters _ flush (Lpf). 

(v) With respect to any gravity tank- 
type white 2-piece toilet offered for sale 
or sold before January 1, 1997, which 
has a water use greater than 1.6 gallons 
per flush (gpf), any printed matter 
distributed or displayed in connection 
with such product (including packaging 
and point-of-sale material, catalog 
material, and print advertising) shall 
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include, in a conspicuous manner, the 
words “‘For Commercial Use Only.” 

(3) Annual Operating Cost Ciaims for 
Covered Plumbing Products. Until such 
time as the Commission has prescribed 
a format and manner of display for 
labels conveying estimated annual 
operating costs of covered showerheads, 
faucets, water closets, and urinals or 
ranges of estimated annual operating 
costs for the types or classes of such 
plumbing products, the Act prohibits 
manufacturers from making such 
representations on the labels of such 
covered products. 42 U.S.C. 6294(c)(8). 
If, before the Commission has 
prescribed such a format and manner of 
display for labels of such products, a 
manufacturer elects to provide for any 
such product a label conveying such a 
claim, it shall submit the proposed 
claim to the Commission so that a 
format and manner of display for a label 
may be prescribed. 

9. In § 305.13, paragraphs (a)(1) and 
(3) are revised and paragraph (a)(4) is 
~ added to read as follows: 


§305.13 Promotional materials displayed 
or distributed at point of sale. 

(a)(1) Any manufacturer, distributor, 
retailer or private labeler who prepares 
printed material for display or 
distribution at point of sale concerning 
a covered product (except fluorescent 
lamp ballasts, general service 
fluorescent lamps, medium base 
compact fluorescent lamps, or general 
service incandescent lamps including 
incandescent reflector lamps, 
showerheads, faucets, water closets or 
urinals) shall clearly and conspicuously 
include in such printed material the 
following required disclosure: 


Before purchasing this appliance, read 
important information about its estimated 
annual energy consumption or energy 
efficiency rating that is available from your 
retailer. 


* * * *x * 


(3) Any manufacturer, distributer, 
retailer, or private labeler who prepares 
printed material for display or . 
distribution at point of sale concerning 
a covered product that is a general 
service fluorescent lamp, medium base 
compact fluorescent lamp, or general 
service incandescent lamp (including an 
incandescent reflector lamp), and who 
makes any representation in such 
promotional material regarding the cost 
of operation of such lamp shall clearly 
and conspicuously disclose in close 
proximity to such representation the 
assumptions upon which it is based, 
including, e.g., purchase price, unit cost 
of electricity, hours of use, and patterns 
of use. 


(4) Any manufacturer, distributor, 
retailer or private labeler who prepares 
printed material for display or 
distribution at point of sale concerning 
a covered product that is a showerhead, 
faucet, water closet, or urinal shall 
clearly and conspicuously include in 
such printed material the product's 
water use, expressed in gallons and 
liters per minute (gpm/Lpm) or per 
cycle (gpc/Lpc) or gallons and liters per 
flush (gpf/Lpf), as specified in 
§ 305.1i(e). 


* x * x * 


10. Section 305.14 is amended by 
revising paragraph (a) introductory text, 
by revising paragraph (c), and by adding 
paragraph fd), to read as follows: 


§305.14 Catalogs. 


(a) Any manufacturer, distributor, 
retailer, or private labeler who 
advertises in a catalog a covered product 
(except fluorescent lamp bailasts, 
general service fluorescent lamps, 
medium base compact fluorescent 
lamps, general service incandescent 
lamps including incandescent reflector 
lamps, showerheads, faucets, water 
closets or urinals) shall include in such 
catalog, on each page that lists the 
covered product, the following 
information required to be disclosed on 
the label: 


* * * ” 7” 


(c)(1) Any manufacturer, distributor, 
retailer, or private labeler who 
advertises in a catalog a covered product 
that is a general service fluorescent 
lamp, medium base compact fluorescent 
lamp, or general service incandescent 
lamp (including an incandescent 
reflector lamp), shall disclose clearly 
and conspicuously in such catalog: 

(i) On each page listing any covered 
product that is a compact fluorescent 
lamp or a general service incandescent 
lamp (including an incandescent 
reflector lamp), all the information 
concerning that lamp, except for the 
number of units in the package, required 
by § 305.11(e)(1) of this part to be 
disclosed on the lamp’s label; provided, 
however, that, for a catalog not 
distributed to consumers for making 
purchases for personal use or 
consumption by individuals, the 
disclosures need not comply with the 
format provisions of § 305.11 (e)(1){ii) of 
this part, but must be clear and 
conspicuous; and 

(ii) On each page listing a covered 
product that is a general service 
fluorescent lamp or an incandescent 
reflector lamp, all the information 
required by § 305.11(e)(2) of this part to 
be disclosed on the lamp’s label 
according to the following format: 


(A) The encircled “E” shall appear 
with each lamp entry; and 

(B) The accompanying statement shall 
appear at least once on the pase. 

2) Any manufacturer, distributor, 
retailer, or private labeler who 
advertises a covered product that is a 
general service fluorescent lamp, 
medium base compact fluorescent lamp, 
or general service incandescent lamp 
(including an incandescent reflector 
lamp), in a catalog who makes any 
representation in such catalog regarding 
the cost of operation of such lamp shall 
clearly and conspicuously disclose in 
close proximity to such representation 
the assumptions upon which it is based, 
including, e.g., purchase price, unit cost 
of electricity, hours of use, patterns of 
use. 

(d) Any manufacturer, distributor, 
retailer, or private labeler who 
advertises a covered product that is a 
showerhead, faucet, water closet or 
urinal in a catalog, from which it may 
be purchased, shall include in such 
catalog, on each page that lists the 
covered product, the product’s water 
use, expressed in gallons and liters per 
minute (gpm/Lpm) or per cycle (gpc/ 
Lpc) or gallons and liters per flush (gpf/ 
Lpf) as specified in § 305.11(e). 

11. Section 305.15 is amended by 
revising paragraph (b) to read as follows: 


§ 305.15. Test data records. 
* x * * * 

(b) Upon notification by the 
Commission or its designated 
representative, a manufacturer or 
private labeler shall provide, within 30 
days of the date of such request, the 
underlying test data from which the 
water use or energy Consumption rate, 
the energy efficiency rating, the 
estimated annual cost of using each 
basic model, or the light output, energy 
usage and life ratings and, for 
fluorescent lamps, the color rendering 
index, for each basic model or lamp 
type were derived. 

12. Section 305.16 is revised to read 
as follows: 


§ 305.16 Required testing by designated 
laboratory. 


Upon notification by the Commission 
or its designated representative, a 


_manufacturer of a covered product shall 


supply, at the manufacturer’s expense, 
no more than two of each model of each 
product to a laboratory, which will be 
identified by the Commission or its 
designated representative in the notice, 
for the purpose of ascertaining whether 
the estimated annual energy 
consumption, the estimated annual 
operating cost, or the energy efficiency 
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rating, or the light output, energy usage 
and life ratings or, for general service 
fluorescent lamps, the color rendering 
index, disclosed on the label or fact 
sheet or in an industry directory, or, as 
required in a catalog, or the 
representation made by the label that 
the product is in compliance with 
applicable standards in section 325 of 
the Act, 42 U.S.C. 6295, is accurate. 
Such a procedure will only be followed 
after the Commission or its staff has 
examined the underlying test data 


provided by the manufacturer as 
required by § 305.15(b) and after the 
manufacturer has been afforded the 
opportunity to reverify test results from 
which the estimated annual energy 
consumption, the estimated annual 
operating cost, or the energy efficiency 
rating for each basic model was derived, 
or the light output, energy usage and life 
ratings or, for general service fluorescent 
lamps, the color rendering index, for 
each basic model or lamp type was 
derived. A representative designated by, 


the Commission shall be permitted to 
observe any reverification procedures 
required by this part, and to inspect the 
results of such reverification. The 
Commission will pay the charges for 
testing by designated laboratories. 


By direction of the Commission. 
Donald S. Clark, 
Secretary. 
[FR Doc. 94—31910 Filed 12-28-94; 8:45 am} 
BILLING CODE 6750-01-P 
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FEDERAL RESERVE SYSTEM 


[Docket No. R-0842] 


Policy Statement on Privately Operated 
Large-Dollar Multilateral Netting 
Systems 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Policy Statement. 





SUMMARY: As part of its payment system 
risk reduction program, the Board of 
Governors is updating its policies on 
“Privately Operated Large-Dollar Funds 
Transfer Networks” and “Offshore 
Dollar-Clearing and Netting Systems” 
and integrating those policies into a 
single policy statement on “Privately 
Operated Large-Dollar Multilateral 
Netting Systems.”’ The Board is 
incorporating into the new policy 
statement the minimum standards for 
the design and operation of privately 
operated large-dollar multilateral 
netting systems set forth in the Report 
of the Committee on Interbank Netting 
Schemes of the Central Banks of the 
Group of Ten Countries, which was 
published in November 1990 by the 
Bank for International Settlements. 
EFFECTIVE DATE: December 21, 1994. 


FOR FURTHER INFORMATION CONTACT: 
Jeffrey C. Marquardt, Assistant Director 
(202/452-2360), Paul Bettge, Manager 
(202/452-3174), Kelly Shaw, Project 
Leader (202/452-3054), Division of 
Reserve Bank Operations and Payment 
Systems; or Oliver Ireland, Associate 
General Counsel (202/452-3625), 
Stephanie Martin, Senior Attorney (202/ 
452-3198), Legal Division, Board of 
Governors of the Federal Reserve 
System; for the hearing impaired only, 
Telecommunications Device for the 
Deaf, Dorothea Thompson (202/452- 
3544). 


SUPPLEMENTARY INFORMATION: 
I. Background 


On July 18, 1994 the Board issued for 
public comment a proposal to update its 
existing policies on ‘Privately Operated 
Large-Dollar Funds Transfer Networks” 
and “Offshore Dollar-Clearing and 
Netting Systems” and to integrate those 
policies into a single policy statement 
on “Privately Operated Large-Dollar 
Multilateral Netting Systems.” (59 Fed. 
Reg. 36438) At the same time, the Board 
proposed to apply to such arrangements 
the minimum standards for multilateral 
netting systems identified in the Report 
of the Committee on Interbank Netting 
Schemes of the Central Banks of the 
’ Group of Ten Countries (Lamfalussy 
Report). 


The proposed policy statement was 
developed to apply to such 
arrangements as domestic, privately 
operated, large-dollar multilateral 
payment netting systems; offshore large- 
dollar multilateral payment netting 
systems; multilateral foreign exchange 
clearinghouses involving settlements in 
U.S. dollars; and multicurrency 
payment netting systems involving 
settlements in U.S. dollars. Application 
of the policy statement to such 
arrangements would cover more 
completely the range of multilateral 
netting systems involving settlements in 
U.S. dollars that have the potential to 
increase systemic risk in the financial 
markets. The inclusion of multilateral 
foreign exchange clearinghouses and 
multicurrency payment netting systems 
involving settlements in U.S. dollars 
represented an expansion of the Board’s 
existing PSR policy. Neither of these 
types of arrangements is covered 
explicitly by the Board’s current policy, 
yet both types of arrangements have the 
potential to generate the same kinds of 
systemic risks as single currency netting 
systems. 


II. The Proposed Policy Statement 


The Board requested comment on a 
policy statement that would apply to 
multilateral netting systems that: (1) 
Have three or more participants that net 
payments or foreign exchange contracts 
involving the U.S. dollar, whether or not 
netted amounts are legally binding; and 
either (2) have, or are likely to have, on 
any day, settlements with a system-wide 
aggregate value of net settlement credits 
(or debits) larger than $500 million (in 
U.S. dollars and any foreign currencies 
combined); or (3) routinely process 
individual payments or foreign 
exchange contracts, with a stated dollar 
value larger than $500,000. Further, a 
multilateral netting system that met the 
above threshold criteria would be 
subject to the policy if (1) It were a state- 
chartered member of the Federal 
Reserve System, (2) any of its agent(s) or 
participants were state-chartered 
members of the Federal Reserve System, 
(3) its participants’ net positions were 
settled through a Federal Reserve 
settlement account, (4) its participants 
settled their net positions in the 
multilateral netting system through their 
individual Federal Reserve accounts or 
the Federal Reserve account of the 
settlement agent(s), or (5) one or more 
bank holding companies had an 
investment in the multilateral netting 
system. 

The Board recognized that in the case 
of privately operated large-dollar 
multilateral netting systems for batch 
processed paper-based or electronic 


payments, including privately operated 
Automated Clearing House (ACH) 
systems, certain electronic controls that 
would be required to implement the 
Lamfalussy Minimum Standards might 
not be feasible. In addition, the 
characteristics of the instruments 
cleared in such systems, along with the 
scale of systemic risk, might differ from 
large-dollar electronic systems. 
Consequently, the Board proposed to 
study further the implications of the 
Lamfalussy Minimum Standards, and 
various arrangements that might be used 
to implement the Lamfalussy Minimum 
Standards, for privately operated 
multilateral netting systems for batch 
processed paper-based or electronic 
payments. 

The proposed policy statement also 
contained five risk management 
measures that large-dollar multilateral 
netting systems would be expected to 
utilize in order to satisfy Lamfalussy 
Minimum Standards III and IV, which 
deal with risk management and 
settlement completion. The risk 
management measures were: (1) Require 
each participant to establish bilateral 
net credit limits vis-4-vis each other 
participant in the system; (2) establish 
and monitor in real time system-specific 
net debit limits; (3) establish a system to 
reject or hold any payment or foreign 
exchange contract that would exceed 
the relevant bilateral and net debit 
limits; (4) establish liquidity resources, 
such as cash, committed lines of credit 
secured by collateral, or a combination 
thereof, at least equal to the largest 
single net debit position; and (5) 
establish rules and procedures for the 
sharing of credit losses among the 
participants in a netting system. 

The Board proposed an eighteen- 
month transition period for large-dollar 
multilateral netting systems operating 
on the date of any final action by the 
Board, following which such systems 
would be expected to comply fully with 
the policy statement. Large-dollar 
multilateral netting systems established 
subsequent to the date of fina] adoption 
of the policy by the Board would be 
expected to comply fully with the 
policy statement, without benefit of a 
transition period. 

Finally, the Board requested comment 
on the application of a higher standard 
than Lamfalussy Minimum Standard FV 
for individual large-dollar multilateral 
netting systems that present a high 
degree of systemic risk. Lamfalussy 
Minimum Standard IV states that 
“multilateral netting systems should, at 
a minimum, be capable of ensuring the 
timely completion of daily settlements 
in the event of an inability to settle by 
the participant with the largest single 


/ 
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net debit position.” The Board 
requested comment on whether certain 
systems should be expected to ensure 
settlements in the event, for example, 
that participants with the first, second, 
and third largest net debit positions are 
simultaneously unable to settle these 
positions. The Board also asked what 
factors should be considered in 
analyzing the incremental costs and 
benefits of requiring multilateral 
systems to meet a higher standard, and 
whether a quantitative threshold should 
be employed to identify systems that 
might present a high degree of systemic 
risk. 


fll. The Final Policy Statement 


The final policy statement adopted by 
the Board, with slight modifications, is 
essentially unchanged from the draft 
policy statement issued last July. The 
Board has made certain technical 
modifications to the policy statement to 
clarify both the threshold criteria for 
identifying multilateral netting systems 
subject to the policy and the risk 
management measures for implementing 
Lamfalussy Minimum Standards III and 
IV. These modifications are discussed 
below. 


Scope and Application of the Policy 


The Board has retained the threshold 
criteria, with one modification, for 
identifying multilateral netting systems 
that are subject to the policy. In order 
to specify more clearly the size of 
transactions that give rise to the 
application of the policy statement, the 
criterion that systems ‘routinely 
process” transactions with a stated 
value larger than $500,000 has been 
changed to “* * * process payments or 
foreign exchange contracts, with a daily 
average stated dollar value, calculated 
over the twelve month period 
corresponding to the most recent fiscal 
year for the netting system, larger than 
$100,000.” The jurisdictional criteria for 
applying the policy remain unchanged. 
Taken together, these criteria are 
designed to limit the scope and 
application of the policy to large-dollar 
multilateral netting systems for 
payments and foreign exchange 
contracts that involve settlements in 
U.S. dollars and have the potential to 
increase systemic risk in financial 
markets. 

The Board believes that the 
Lamfalussy Minimum Standards may 
apply to all large-dollar multilateral 
payment netting systems irrespective of 
the type of financial instrument or 
contractual obligation netted by the 
system. However, the Board recognizes 
that in the case of privately operated 
large-dollar multilateral netting systems 


for batch processed paper-based or 
electronic payments, including privately 
operated Automated Clearing House 
(ACH) systems, certain electronic 
controls that would be required to 
implement the Lamfalussy Minimum 
Standards may not be feasible. Further, 
the rights and responsibilities of parties 
within such systems may require further 
analysis. Thus, the Board intends to 
study further the implications of the 
Lamfalussy Minimum Standards, and 
various arrangements that might be used 
to implement the Lamfalussy Minimum 
Standards, for privately operated large- 
dollar multilateral netting systems for 
batch processed paper-based or 
electronic payments. The Board is not, 
therefore, applying the Lamfalussy 
Minimum Standards to these systems at 
this time. 


Implementation of the Lamfalussy 
Minimum Standards 


The Board believes that large-dollar 
multilateral netting systems, whether 
on-shore or off-shore, should meet in 
full the Lamfalussy Minimum 
Standards, as set forth in the final policy 
statement. The Board’s policy statement 
retains the five risk management 
measures contained in the proposed 
policy statement that multilateral 
netting systems may utilize to satisfy 
Lamfalussy Minimum Standards III and 
IV, which deal with risk management 
and settlement completion. Risk 
management devices that lead to a 
substantially equivalent degree of risk 
management and control could also be 
adopted, as approved by the Board on 
a case-by-case basis. 

The Board’s final policy statement 
makes it clear that multilateral netting 
systems utilizing a central counterparty 
would be expected to satisfy the risk 
management measure relating to 
bilateral net credit limits through the 
establishment by the central 
counterparty of net credit limits vis-a- 
vis each participant. In addition, each 
participant would be expected to 
establish a bilateral net credit limit for 
the central counterparty. 

The Board has clarified its final policy 
statement to encourage large-dollar 
multilateral netting systems to establish 
a capability to simulate the effect on 
liquidity resources and risk 
management controls of one or more 
defaults by existing participants, as well 
as the effects of adding additional 
participants or products to the system. 
In addition, the Board has further 
encouraged large-dollar systems for 
contract netting to conduct simulation 
analyses of forward replacement cost 
risk under different assumptions about 


changes in market prices, volatilities, 
and other factors. 

The Board has not adopted at this 
time a specific higher standard for 
multilateral netting systems that may 
present a high degree of systemic risk. 
Although the Board believes that it 
might be appropriate for such systems to 
meet additional standards beyond the 
six Lamfalussy Minimum Standards, the 
costs and benefits of meeting a higher 
standard remain unclear. Public 
comments, however, appear to indicate 
a consensus that higher standards 
would be appropriate when the costs are 
justified. Thus, the Federal Reserve will 
continue to work on a case-by-case basis 
with individual large-dollar multilateral 
netting systems it believes present a 
potentially high degree of systemic risk, 
by virtue of their high volume of large- 
value transactions or central role in the 
operation of the financial markets, in 
order to determine whether higher risk 
standards, including the ability to 
ensure settlement in the event of 
multiple defaults, would be appropriate. 
In no event, would systems be 
discouraged from adopting higher 
standards based on specific risk 
assessments. The Board will continue to 
review the experience of netting systems 
with risk management measures to deal 
with multiple defaults. 


Timeframe for Implementation of the 
Lamfalussy Minimum Standards 


Consistent with its earlier proposal, 
the Board’s final policy statement 
retains an eighteen-month transition 
period for large-dollar multilateral 
netting systems that are operating on or 
before December 21, 1994. Such systems 
will be expected to comply fully with 
the policy statement within the 
eighteen-month transition period. Large- 
dollar multilateral netting systems 
established subsequent to December 21, 
1994 will be expected to comply fully 
with the policy statement, without 
benefit of a transition period. 


IV. Summary of Comments 


The Board received twenty-one public 
comment letters on its proposed policy 
statement.' The commenters were 
distributed as follows: 





Type of institution 





Clearing Organizations and Associa- 
tions 





Commercial Banking Organizations ... 
Trade Associations 
Retail Payment Networks 





' This total does not include comment letters sent 


by Federal Reserve Banks, 
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Type of institution 














General Comments 


Twelve commenters did not respond 
to the application of the Lamfalussy 
Minimum Standards to large-dollar 
multilateral payment netting systems, 
but instead stated opposition to the 
application of the standards to large- 
dollar multilateral netting systems for 
batch processed paper-based or 
electronic payments. Some of these 
commenters provided important 
insights into the operational 
characteristics of such systems. These 
commenters noted further that the 
National Organization of Clearing 
Houses (NOCH) and the National 
Automated Clearing House Association 
(NACHA) have jointly organized a 
“Settlement Risk Management Task 
Force,” the mandate of which is to 
conduct an analysis of “the systemic 
and liquidity risks associated with the 
clearing and settlement of batch 
payment transactions like ACH entries 
and checks.”’ One of the twelve 
commenters proposed that the Board 
exclude batch systems from the 
minimum standards until it has 
examined further systemic risk in these 
systems rather than grant a temporary 
exemption. Another commenter 
proposed that the criteria that delimit 
the application of the policy be 
designed explicitly to exclude large- 
dollar multilateral netting systems for 
batch processed paper-based and 
electronic payments. 

The Board stated in its request for 
comment that certain electronic controls 
that would be required to implement the 
Lamfalussy Minimum Standards might 
not be feasible for large-dollar 
multilateral netting systems for batch 
processed paper-based and electronic 
payment systems and that the rights and 
responsibilities of parties within such 
systems might require further analysis. 
As noted above, the Board is not 
applying the Lamfalussy Minimum 
Standards to large-dollar multilateral 
netting systems for batch processed 
-paper-based and electronic payments at 
this time. Moreover, the Board intends 
to monitor closely the discussions and 
analysis of the NOCH/NACHA task 
force to supplement the Board’s analysis 
of appropriate risk management 
measures for such systems. 

The remaining nine commenters 
generally supported the adoption of the 
Lamfalussy Minimum Standards in the 
Board's policy statement on large-dollar 


multilateral netting systems. These 


commenters also stated that a specific 


higher standard for controlling risks in 
systems with a high degree of systemic 
risk should not be implemented at this 
time. 


Specific Issues on which the Board 
Sought Comment 


1. Proposed criteria for identifying large- 
dollar multilateral netting systems ; 
subject to the policy statement 


The commenters generally agreed 
with the proposed criteria. One 
commenter suggested that the Board 
clarify whether exchange clearing 
systems for derivatives other than 
futures and options, such as interest rate 
swaps, would be subject to the proposed 
policy. The Board believes that the 
Lamfalussy Minimum Standards 
provide a useful starting point for the 
analysis of large-dollar multilateral 
netting systems irrespective of the type 
of financial instrument or contractual 
obligation netted by the system. It is 
premature, however, to determine 
whether the Lamfalussy Minimum 
Standards provide a sufficient 
framework for the development of 
clearinghouses for interest rate swaps. 
The Board notes that in its comment 
letter the Commodity Futures. Trading 
Commission (CFTC) stated that “[iJn 
general, the Commission agrees with the 
FRB that the minimum standards for 
netting recommended by the Lamfalussy 
Report (“‘Lamfalussy Minimum 
Standards”) represent a core of 
minimum requirements for multilateral 
netting systems.” 

One commenter proposed that the 
financial condition of the participants as 
well as the underlying instrument to be 
settled should be considered as criteria. 
Another commenter proposed that only 
new multicurrency multilateral netting 
arrangements should be subject to the 
policy and that existing netting systems 
should be exempt. The Board has set 
forth criteria that it believes are 
appropriate for identifying large-dollar 
multilateral netting systems with the 
potential to increase systemic risk in 
financial markets. The Board believes 
that the prospective application of the 
policy statement would ignore the 
potential for increased systemic risk 
posed by existing multilateral netting 
systems. Moreover, the application of 
the Lamfalussy Minimum Standards on 
a prospective basis only would lead to 
competitive inequalities between 
existing multilateral netting systems and 
those that may become operational in 
the future. 

Several commenters suggested that 
the Board clarify the meaning of the 


words “routinely process” in the third 
threshold criterion that deals with 
individual payments or foreign 
exchange contracts with a stated dollar 
value larger than $500,000. One of these 
commenters proposed that the Board 
adopt a definite test of transaction size, 
and specifically suggested that systems 
with payments having an average size of 
$100,000 or more be covered by the 
policy statement. In support of this 
suggestion, the commenter noted, “[wl]e 
believe that any funds transfer system 
that has an average payment size of 
$100,000 would “routinely” process 
payments of $500,000 or more.” 

The Board agrees that it would be 
helpful to the financial markets for the 
policy statement to articulate as clearly 
as possible the conditions under which 
a multilateral netting system would be 
subject to the policy statement. The 
Board believes that an average 
transaction size threshold would allow 
the operators of multilateral netting 
systems, and the participants in those 
systems, to determine more easily when 
they are covered by the policy. 
Accordingly, the third threshold 
criterion for identifying large-dollar 
multilateral netting systems subject to 
the policy statement has been modified 
to take account of the daily average 
transaction size over a twelve month 
time period. 

One commenter proposed that a 
threshold greater than $500 raillion in 
daily net settlements should be 
considered by the Board since large- 
dollar multilateral netting systems are 
more likely to have significantly higher 
aggregate daily net settlements. The 
Board continues to believe that $500 
million in daily net settlements is an 
appropriate threshold. It is important to 
recognize that, in multilateral netting 
systems, the value of net settlements is 
often less than 10 percent, and 
sometimes less than 5 percent, of the 
gross daily value of transactions. Thus, 
net settlements of $500,000 may 
represent transactions with a daily 
aggregate value considerably in excess 
of $5 billion or even $10 billion. 
Settlement failures of this magnitude 
have the potential to create significant 
liquidity problems for their participants 
and to generate systemic risks. 
Moreover, the Board is excluding check 
clearing and ACH systems that might 
otherwise be covered, and which raise 
separate issues, from the policy 
statement at this time. 


2. The five risk management measures 
for implementation of the Lamfalussy 
Minimum Standard 


The first risk management measure is 
that each participant establish bilatera! 
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net credit limits vis-a-vis each other 
participant in the system. Two 
commenters proposed that the Board 
clarify this measure with regard to 
netting systems that utilize a central 
counterparty. These commenters 
suggested that such systems should be 
able to meet the first risk measure by 
establishing bilateral net credit limits 
between the central counterparty and 
each participant rather than between 
each participant. The Board concurs 
with this analysis ard the final policy 
statement makes it clear that 
multilateral netting systems utilizing a 
central counterparty would be expected 
to satisfy the first risk management 
measure through the establishment by 
the central counterparty of net credit 
limits vis-a-vis each participant. In 
addition, the Board expects that each 
participant will establish a bilateral net 
credit limit for the central counterparty. 
The Board notes that the establishment 
of bilateral net credit limits between the 
central counterparty and each 
participant would not necessarily 
eliminate the need for traditional 
bilateral credit limits between 
participants, if bilateral exposures are 
incurred, or preclude the establishment 
of automated bilateral credit limits 
between participants as part of certain 
overall types of risk management 
designs for a clearinghouse. 

The second and third risk 
management measures require large- 
dollar multilateral netting systems to 
establish and monitor in real time 
system-specific net debit limits and 
reject or hold any payment or foreign 
exchange contract that would exceed 
the relevant bilateral and net debit 
limits. Two commenters raised issues 
regarding the application of these two 
measures to forward-value foreign 
exchange contract netting systems. One 
commenter stated that forward-value 
contract netting systems would typically 
stop accepting contracts for a particular 
value date at some point prior to the 
start of settlement for that value date. 
Therefore, except for changes in the 
forward value of contracts as a result of 
changes in foreign exchange rates, the 
size of any unmargined settlement 
exposure in excess of a net debit limit 
would be known in advance of the 
settlement date. The commenter went 
on to argue that real time monitoring of 
net debit limits would be inappropriate 
for forward-value contract netting 
systems, since system operators could 
collect additional margin or otherwise 
cover any settlement exposure prior to 
settlement. 

The Board believes that real-time 
monitoring is an important device for 
controlling the settlement and forward 


replacement cost risks inherent in 
multilateral netting systems. The 
capability to monitor these exposures is 
especially critical for netting systems 
that accept transactions for same day, or 


‘even possibly next day, settlement. In 


general, however, the strength of 
alternatives to real-time monitoring 
must be judged in the context of the 
risks and risk management systems of 
specific multilateral netting 
arrangements. 

Two commenters contended that 
rejecting contracts for trades that exceed 
net debit limits on a contract netting 
system would be unfair to 
counterparties that did not violate net 
debit limits and would disrupt market 
liquidity. The Board believes that the 
ability of a netting system to reject, or 
possibly pend, transactions that violate 
risk management parameters is a critical 
risk management tool for multilateral 
netting systems, irrespective of whether 
the system nets payment orders or 
forward-value contracts. Issues relating 
to impacts on market liquidity need to 
be assessed in relation to the impact on 
market liquidity if a multilateral netting 
system were to collapse as a result of the 
inability of the system to protect 
adequately itself and its participants. 
Moreover, in response to the installation 
of systems for rejecting transactions, 
system participants would normally 
develop contingency plans to deal with 
rejected items. It should also be noted 
that the Board has the flexibility to 
approve on a case-by-case basis risk 
management devices that lead to a 
substantially equivalent degree of risk 
management and control as the five risk 
management measures contained in the 
policy statement. 

Two commenters suggested that the 
real-time monitoring requirement 
should be expanded to a twenty-four 
hour basis. Although the Board does not 
discourage systems from adopting 
higher standards based on specific risk 
assessments, it believes that twenty-four 
hour monitoring of system specific net 
debit limits and netted transactions 
would not be necessary for all types of 
multilateral netting systems. The Board 
expects that multilateral netting systems 
will adopt risk management systems 
that are appropriate to the scale and 
nature of the credit, liquidity, and 
settlement risks inherent in the system. 
For example, twenty-four hour 
monitoring of net debit limits and 
netted transactions would likely be an 
appropriate risk management measure 
for any multilateral multicurrency 
netting system with significant foreign 
currency exposures. 

The fo risk measure requires 
multilateral netting systems to establish 


liquidity resources such as cash, 
committed lines of credit secured by 
collateral, or a combination thereof, at 
least equal to the largest single net debit 
position. One commenter proposed that 
for contract netting systems, the largest 
single net debit position should be 
defined as the aggregate of al! final net 
settlement payments due from a single 
participant on the relevant value date. 
The Board believes that its definition of 
the term “largest single net debit” is 
sufficiently flexible to accommodate the 
specific operational aspects of contract 
netting systems. 

Two commenters proposed that U.S. 
Treasury securities or other high-grade 
collateral should be acceptable as 
liquidity resources. The Board notes 
that a critical characteristic of liquidity 
resources that support settlement is that 
they be highly liquid. While it is true 
that high-grade securities are considered 
highly liquid during most hours of the 
trading day, it is less clear that such 
securities can be readily converted to 
cash late in the business day when a 
settlement failure is most likely to 
occur. Consequently, the Board believes 
that liquidity resources in support of 
settlement should take the form of cash, 
committed lines of credit secured by 
collateral, or some combination thereof. 
In individual cases, U.S. Treasury 
securities may provide an appropriate 
source of liquidity. Clearly, U.S. 
Treasury securities would be an 
important source of collateral for 
comunitted lines of credit. 

Several commenters agreed with the 
fifth risk measure that would require 
system participants to establish rules 
and procedures for the sharing of credit 
losses. Several commenters also 
endorsed the Board’s statement that it 
will consider, on a case-by-case basis, 
alternative risk measures that would 
lead to a substantially equivalent degree 
of risk management and control as the 
five risk management measures 
identified in the policy statement. 


3. Timeframe for Implementation of the 
Lamfalussy Minimum Standards 


Most commenters agreed that 18 
months is a reasonable time period in 
which to expect existing large-dollar 
multilateral netting systems to meet the 
Lamfalussy Minimum Standards. One 
commenter proposed a two year 
timeframe, and two others proposed that 
flexibility be built into the process for 
systems that are making a good faith 
effort to comply with the standards. 

The racer de Report was published 
four years ago by the G—10 central bank 
Governors, and it has been clear to the 
financial markets for some time that 
large-dollar systems would ultimately 
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be expected to meet some version of 
these standards. The Board has adopted 
an eighteen month transition period in 
order to provide existing multilateral 
netting systems sufficient time, and the 
incentives associated with a clear 
deadline, to implement any needed 
changes. 

4. Establishment of a higher standard 
than Lamfalussy Minimum Standard IV 
for systems that present a high degree of 
systemic risk 


Lamfalussy Minimum Standard IV 
requires that a netting system be capable 
of ensuring the completion of daily 
settlement in the event that the 
participant with the largest net debit 
position is unable to settle its obligation 
to the system. The Board requested 
comment on whether this standard 
should be enhanced for systems that 
may present a high degree of systemic 
risk. The Board also requested comment 
on establishing a threshold to define 
such systems. 

Several commenters expressed 
concern about the cost of requiring 
additional risk controls. One commenter 
proposed that simulations be conducted 
of the effects of multiple participant 
defaults in systems in order to analyze 
the costs and benefits of a higher 
standard. This commenter also 
suggested that start-up systems should 
not be held to a higher standard as the 
cost of meeting the standard may be 
prohibitive. 

Commenters were unanimous in their 
opinion that quantifying a threshold to 
define high systemic risk would be 
difficult, although one commenter 
proposed a threshold based on the ratio 
of uncollateralized net debit positions to 
Tier One capital weighted according to 
credit rating. One commenter proposed 
that the Board defer action on adopiing 
a higher standard, and another proposed 
that higher risk measures be imposed by 
the Board only on a case-by-case basis. 
As the Board has noted, it is not 
adopting a higher standard at this time. 
The Federal Reserve wiil continue to 
work on a case-by-case basis with 
individual large-dollar multilateral} 
netting systems it believes present a 
potentially high degree of systemic risk, 
by virtue of their high volume of large- 
value transactions or central role in the 
operation of the financial markets, in 
order to determine whether higher risk 
standards, including the ability to 
ensure settlement in the event of 
multiple defaults, would be appropriate. 
In order to help quantify the risks, the 
Board is also encouraging netting 
systems to adopt regular simulation 
analyses in order to determine the 


effects, ameng other risks, of multiple 


participant defaults. 
Competitive impact Analysis 


The Board has established procedures 
for assessing the competitive impact of 
rule or policy changes that have a 
substantial impact on payments system 
participants.? Under these procedures, 
the Board will assess whether a change 
would have a direct and material 
adverse effect on the ability of other 
service providers to compete effectively 


with the Federal Reserve in providing 


similar services due to differing legal 
powers or constraints, or due to a 
dominant market position of the Federal 
Reserve deriving from such differences. 
If no reasonable modifications would 
mitigate the adverse competitive effects, 
the Board will determine whether the 
anticipated benefits are significant 
enough to proceed with the change 
despite the adverse effects. 


The Board does not believe that the 
Lamfalussy Minimum Standards will 
have a direct and material impact on the 
ability of other service providers to 
compete effectively with the Reserve 
Banks’ payments services. The Board 
notes that in several cases the payment 
services potentially covered by the 
policy statement are not offered by the 
Federal Reserve Banks. For example, the 
Federal Reserve Banks do not offer 
services relating to the electronic 
clearing and settlement of payments or 
contracts in foreign currencies. 


In the case of domestic large-dollar 
multilateral netting systems, a number 
of the risk control measures proposed to 
meet the Lamfalussy Minimum 
Standards as well as certain of the 
standards themselves have grown out of 
the experience of the private sector in 
developing robust netting arrangements 
and are currently employed in 
multilateral netting systems. To the 
extent an incremental burden might be 
imposed on large-dollar systems, the 
need to reduce and contro} the large 
potential systemic risks of such systems 
would justify the adoption of prudent 
standards and measures to control risk. 
The Board does not expect at this time, 
however, that the adoption of the 
Lamfalussy Minimum Standards would 
have a direct and material impact on the 
ability of other service providers to 
compete with the Federal] Reserve 
Banks. 


2 These procedures are described in the Board’s 
policy statement “The Federal Reserve in the 
Payments System,” as revised in March 1999. (55 
FR 29648, March 29, 1990). 


Federal Reserve System Policy 
Statement on Payments System Risk 

The Board is amending its ‘Federal 
Reserve System Policy Statement on 
Payments System Risk” under the 
heading “Il. Policies for Private-Sector 
Networks” by replacing in the heading 
the word “Networks” with the word 
““Systems;” deleting “A. Private Large- 
Dollar Funds Transfer Networks” in its 
entirety and replacing that part with “A. 
Privately Operated Large-Dollar 
Multilateral Netting Systems;” and 
deleting “C. Offshore Dollar Clearing 
and Settlement Systems” and 
redesignating “‘D. Private Smali-Doilar 
Clearing and Settlement Systems” as “‘C. 
Private Small-Dollar Clearing and 
Settlement Systems.” 


I. Policies For Private-Sector Systems 


A. Privately Operated Large-Dollar 
Multilateral Neiting Systems 


Large-dollar multilateral netting 
systems can create a significant degree 
of credit and liquidity risk for their 
participants and also expose the U.S. 
payments system and financial markets 
to systemic risk. In the context of large- 
dollar multilateral netting systems, 
systemic risk is the risk that the 
inability of one institution within such 
a system, including a central 
counterparty if one exists, to meet its 
obligations when due wiil lead to the 
illiquidity or failure of other 
institutions, either within the particular 
system or in the financial markets as a 
whole. 

Large-dollar multilateral netting 
systems may produce efficiencies in the 
clearance and settlement of payments 
and financial contracts. At the same 
time, multilateral netting may obscure, 
concentrate, and redistribute the credit 
and liquidity risks associated with 
clearance and settlement. As the size of 
netted positions increases, for example, 
so do the potential liquidity effects on 
such systems and their participants, as 
well as third parties, in the event of a 
settlement failure. In addition, if the 
high volumes of interrelated large-value 
financial contracts and payments, which 
reflect money and capital market 
activity, are not settled in a timely 
manner, there is a significant potential 
for widespread financia) market 
disruption. 

Certain types of netting system rules 
may also create sizable systemic 
liquidity risks, if employed by systems 
that process large-value payments or 
financial contracts that are central to the 
operation of financial markets. For 
example, privately operated payment 
systems that permit a system operator to 
unwind, recast, or otherwise reverse 
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same-day funds transfers made by 
system participants, whether for reasons 
of general financial market stress or 
because of the inability of a system 
participant to settle its obligations on 
time, can obscure and greatly increase 
the level of systemic liquidity risk 
associated with the system. As a general 
matter, the Board does not view a same- 
day recast, unwind, or reversal of 
payments as a satisfactory mechanism 
for managing liquidity and settlement 
risks in large-dollar multilateral netting 
arrangements. 

The Board also recognizes that the 
development of offshore multilateral 
netting systems for large-dollar 
payments and foreign exchange 
contracts may raise concerns about 
systemic risk that extend beyond the 
potential for disturbances to payment 
and settlement systems, or financial 
markets, in the United States. For 
example, the offshore clearing of U.S. 
dollar payments, for subsequent net 
settlement in the United States, may 
create transactional and other 
efficiencies for participants in such 
offshore systems. At the same time, 
these arrangements have the potential to 
concentrate settlement risks at clearing 
organizations and their associated 
settlement agents either in the United 
States or abroad. If the allocation of 
credit and liquidity risks associated 
with the netting is not clearly defined, 
understood, and managed, offshore 
dollar-clearing arrangements may 
obscure, or even increase, the level of 
systemic risk in U.S. and offshore large- 
dollar payments systems, as well as in 
the international dollar settlement 
process. Poorly designed and managed 
systems may, therefore, increase risks to 
the international banking and financial 
system. In addition, offshore 
arrangements have the potential to 
operate without sufficient official 
oversight. 

As the Federal Reserve implements 
fees for daylight overdrafts, along with 
other risk management measures, it also 
is important that risks not simply be 
shifted from the Federal Reserve’s 
payment services to private, 
inadequately structured multilateral 
netting arrangements, either 
domestically or in other countries. For 
example, the Board has been concerned 
that the steps being taken to reduce 
systemic risk in U.S. large-dollar 
payments systems may induce the 
further development of “offshore” large- 
dollar multilateral netting systems. 
These offshore systems can settle 
directly through payments on Fedwire 
or indirectly through a private large- 
dollar clearing system, which in turn 
settles on a net basis using Fedwire. 


In response to potential systemic risks 
and the possibility that efforts to avoid 
risk controls will lead to inadequately 
structured and managed systems, the 
Board is adopting minimum standards 
for the design and operation of privately 
operated large-dollar multilateral 
netting systems. The minimum 
standards apply whether or not these 
systems operate domestically or in other 
countries. These minimum standards 
are identical to those set out in the 
Report of the Committee on Interbank 
Netting Schemes of the Central Banks of 
the Group of Ten Countries (Lamfalussy 
Report).? The Board recognizes that 
from time to time, in specific cases, 
questions of interpretation of these 
standards, as they apply to large-dollar 
multilateral netting systems, may have 
to be resolved by the Board. 

It is important to note that the Board’s 
adoption of the Lamfalussy Minimum 
Standards in no way diminishes the 
primary responsibilities of participants 
in, and operators of, large-dollar netting 
systems for ensuring that these systems 
have adequate credit, liquidity, and 
operational safeguards. In adopting this 
policy statement, it is the Board’s intent 
to heighten awareness of the risks 
associated with multilateral netting 
arrangements and of the need for their 
prudent management. The Board also 
seeks to provide the financial system 
with a set of minimum criteria, which 
have been discussed by the G—10 central 
banks, against which structural and risk 
management features of large-dollar 
multilateral netting systems can be 
evaluated. 

Scope and Application of the Policy. 
This policy statement is directed toward 
any privately operated, multilateral 
netting system that settles, or seeks to 
settle, U.S. dollar obligations through 
payments affecting one or more 
accounts at Federal Reserve Banks, 
either directly or indirectly 
(“multilateral netting systems’’). 
Multilateral netting systems include 
clearinghouse organizations, with or 
without a central counterparty, for 


3In November 1990, the Committee on Interbank 
Netting Schemes of the Central Banks of the Group 
of Ten Countries produced a report on multilateral 
netting schemes. The Committee was chaired by 
Mr. Alexandre Lamfalussy, General Manager of the 
Bank for International Settlements. That report 
recognized that netting arrangements for interbank 
payment orders and forward-value contractual 
commitments, such as foreign exchange contracts, 
have the potential to improve the efficiency and the 
stability of interbank settlements through the 
reduction of cosis along with credit and liquidity 
risks, provided certain conditions are met. In this 
regard, the Lamfalussy Repart developed and 
discussed, in some detail, both “Minimum 
Standards for Netting Schemes” and “Principles for 
Co-operative Central Bank Oversight” of such 
arrangements. 


netting payments or foreign exchange 
contracts among financial institutions. 

The scope of the policy statement is 
limited to multilateral netting systems 
that involve large-dollar settlements or 
payments. In particular, such systems 
that: (1) Have three or more participants 
that net payments or foreign exchange 
contracts involving the U.S. dollar, 
whether or not netted amounts are 
legally binding; and either (2) have, or 
are likely to have, on any day, 
settlements with a system-wide 
aggregate value of net settlement credits 
(or debits) larger than $500 million (in 
U.S. dollars and any foreign currencies 
combined); or (3) process payments or 
foreign exchange contracts, with a daily 
average stated dollar value, calculated 
over a twelve month period 
corresponding to the most recent fiscal 
year for the netting system, larger than 
$100,000. 

A multilateral netting system that 
meets the above criteria is subject to the 
policy if (1) it is a state-chartered 
member of the Federal Reserve System, 
(2) any of its agent(s) or participants are 
state-chartered members of the Federal 
Reserve System, (3) its participants’ net 
positions are settled through a Federal 
Reserve settlement account, (4) its 
participants settle their net positions in 
the multilateral netting system through 
their individual Federal Reserve 
accounts or the Federal Reserve account 
of the settlement agent(s), or (5) one or 
more bank holding companies have an 
investment in the multilateral netting 
system. The Board also reserves the 
right to apply the elements of this policy 
to any non-dollar system based, or 
operated, in the United States that 
engages in the multilateral clearing or 
netting of non-dollar payments among 
financial institutions and that would 
otherwise be subject to this policy. This 
policy does not apply to systems dealing 
with exchange-traded futures and ? 
options. 

In applying the policy, the Board 
seeks to distinguish between routine 
banking relationships and arrangements 
that create a multilateral “system” for 
clearing and settling U.S. dollar 
payment and other obligations. This 
policy statement is not intended to 
apply to routine bilateral relationships 
between financial institutions, such as 
those involved in correspondent 
banking. In certain borderline cases, for 
example involving netting systems 
operated by a single financial institution 


_ and that combine elements of bilateral 


and multilateral netting, a case-by-case 
determination that an arrangement is a 
large-dollar multilateral netting system 
may be necessary for the purpose of 
applying this policy statement. 
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In general, the participation in, and 
operation of, a multilateral netting 
system is governed by rules and 
procedures designed to facilitate 
multilateral clearance and settlement. 
Settlement risks are typically shared by 
the participants in some fashion, either 
implicitly or through employment of 
explicit loss-sharing and liquidity 
arrangements. In contrast, 
correspondent banking relationships 
generally focus on bilateral 
relationships and risks; the risk of a 
settlement failure typically falls, at least 
initially and sometimes primarily, on - 
the service provider’s or settlement 
agent’s liquidity resources and capital. 

The Board believes that the 
Lamfalussy Minimum Standards may 
apply to all large-dollar multilateral 
payment netting systems irrespective of 
the type of financial instrument or 
contractual obligation netted by the 
system. However, the Board recognizes 
that in the case of privately operated 
large-dollar multilateral netting systems 
for batch processed paper-based or 
electronic payments, including privately 
operated Automated Clearing House 
(ACH) systems, certain electronic 
controls that would be required to 
implement the Lamfalussy Minimum 
Standards may not be feasible. Further, 
the rights and responsibilities of parties 
within such systems may require further 
analysis. The Board intends to study 
further the implications of the 
Lamfalussy Minimum Standards, and 
various arrangements that might be used 
to implement these standards, for 
privately operated large-dollar 
multilateral netting systems for the 
batch processing of paper-based as well 
as electronic payments. The Board is 
not, therefore, applying the Lamfalussy 
Minimum Standards to these systems at 
this time. * 

Lamfalussy Minimum Standards for 
the Design and Operation of Privately 
Operated Large-Dollar Multilateral 
Netting Systems. The Federal Reserve's 
policy on privately operated large-dollar 
multilateral netting systems is designed 
to strike an appropriate balance between 
the requirements of market efficiency 
and payments system stability. A direct 
means of achieving this balance is to 
ensure that large-dollar multilateral 
netting systems are designed and 
operated so that the participants and 
service providers have both the 
incentives and the ability to manage the 
associated credit and liquidity risks. 
The Board’s approach to privately 
operated large-dollar multilateral 
netting systems will be guided by the 


following minimum standards for such 
systems: 4 

1. Netting systems should have a well- 
founded legal basis under all relevant 
jurisdictions. vice 

2. Netting system participants should 
have a clear understanding of the 
impact of the particular system on each 
of the financial risks affected by the 
netting process. 

3. Multilateral netting systems should 
have clearly-defined procedures for the 
management of credit risks and liquidity 
risks which specify the respective 
responsibilities of the netting provider 
and the participants. These procedures 
should also ensure that all parties have 
both the incentives and the capabilities 
to manage and contain each of the risks 
they bear and that limits are placed on 
the maximum level of credit exposure 
that can be produced by each 
participant. 

4. Multilateral netting systems should, 
at a minimum, be capable of ensuring 
the timely completion of daily 
settlements in the event of an inability 
to settle by the participant with the 
largest single net debit position. 

5. Multilateral netting systems should 
have objective and publicly-disclosed 
criteria for admission which permit fair 
and open access. 

6. All netting systems should ensure 
the operational reliability of technical 
systems and the availability of backup 
facilities capable of completing daily 
processing requirements. 

The Federal Reserve reserves the right 
to prohibit the use of Federal Reserve 
payment services to support funds 
transfers that are used to settle, directly 
or indirectly, obligations on large-dollar 
multilateral netting systems that do not 
meet the Lamfalussy Minimum 
Standards. The Federal Reserve will 
also take appropriate supervisory steps, 
or refer matters to the appropriate 
supervisory or regulatory authority, in 
cases of systems not in compliance with 
the aforementioned Lamfalussy 
Minimum Standards, or their 
equivalent. Moreover, in order for 
Federal Reserve Banks to monitor the 
use of intraday credit, no future or 
existing privately operated large-dollar 
multilateral netting system will be 
permitted to settle on the books of a 
Federal Reserve Bank unless its 
participants authorize the system to 
provide position data to the Reserve 
Bank on request. 


“These standards are identica! to the minimum 
standards for netting systems in the Lamfalussy 
Report, with the exception that the words “netting 
system” have been substituted for “netting scheme” 
in minimum standards one, two, and six, and the 
words “particular system” have been substituted for 
“particular scheme” in standard two. 

a 


Implementation of the Lamfalussy 
Minimum Standards. The Board 
believes that large-dollar multilateral 
netting systems, whether onshore or 
offshore, should meet in full the 
Lamfalussy Minimum Standards, as set 
forth in this policy statement. In order 
to satisfy the Lamfalussy Minimum 
Standards, the Board expects that 
individual large-dollar multilateral 
netting systems will utilize the 
following risk management measures, or 
their equivalent: (1) Require each 
participant to establish bilateral net 
credit limits vis-a-vis each other 
participant in the system; (2) establish 
and monitor in real-time system-specific 
net debit limits for each participant; (3) 
establish real-time controls to reject or 
hold any payment or foreign exchange 
contract that would cause a participant’s 
position to exceed the relevant bilateral 
and net debit limits; (4) establish 
liquidity resources, such as cash, 
committed lines of credit secured by 
collateral, or a combination thereof, at 
least equal to the largest single net debit 
position; 5 and (5) establish rules and 
procedures for the sharing of credit 
losses among the participants in the 
netting system. The Board will consider, 
on a case-by-case basis, alternative risk 
management measures that provide for 
risk management systems and controls 
that are equivalent to the five measures 
listed above. The Board notes that the 
Lamfalussy Minimum Standards and 
the arrangements to implement the 
Lamfalussy Minimum Standards, as 
discussed above, in no way diminish 
the responsibilities of the participants 
in, and the operator of, a large-dollar 
multilateral netting system to determine 
if additional safeguards would be 
appropriate. 

The Board recognizes that there are 
differences between decentralized and 
centralized risk management structures 
for multilateral netting systems. Some 
multilateral netting systems utilize a 
clearinghouse or similar entity as the 
central counterparty to transactions 
submitted by the system’s participants 
for netting. Depending upon the design 
of a particular system, the central 
counterparty may bear directly both 
settlement exposures and forward 
replacement cost exposures vis-a-vis 
participants.© Consequently, multilateral 
netting systems utilizing a central 
counterparty would be expected to 


5 The term “largest single net debit position” 
means the largest intraday net debit position of any 
individual participant at any time during the daily 
operating hours of the netting system. 

© For example, the central counterparty in a 
foreign exchange contract netting system would 
face forward replacement-cost exposures as wel! as 
settlement exposures. 
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satisfy the first risk management 
measure through the establishment by 
the central counterparty of net credit 
limits vis-a-vis each participant. In 
addition, each participant would be 
expected to establish a bilateral net 
credit limit for the central counterparty. 
The establishment of bilateral net credit 
limits between the central counterparty 
and each participant would not 
necessarily eliminate the need for 
traditional bilateral credit limits 
between participants, if bilateral 
exposures are incurred, or preclude the 
establishment of automated bilateral net 
credit limits between participants as 
part of certain overall types of risk 
management designs for a 
clearinghouse. 

The Board encourages large-dollar 
multilateral netting systems to establish 
a capability to simulate the effect on 
liquidity resources and risk 
management controls of one or more 
defaults by existing participants, as well 
as the effects of adding additional 
participants or products to the system. 
In view of the complexity of multilateral 
netting and the potential systemic risks 
of such systems, the Board believes the 
capability to simulate the effects of 
participant defaults as well as adding 
additional participants and products is 
a prudent risk management device that 
should be employed by large-dollar 
multilateral netting systems. 

In addition, the Board encourages 
large-dollar systems for contract netting 
to conduct simulation analyses of 
forward replacement cost risks under 
different assumptions about changes in 
market prices, volatilities, and other 
factors. Such analyses will help to 
determine the sensitivity of the netting 


system to changes in market factors and 
help ensure that a netting system is able 
to withstand a default by the 
participants with one or more of the 
largest net debits on the system. 

Timeframe for Implementation of the 
Lamfalussy Minimum Standards. The 
Board recognizes that not all existing 
large-dollar multilateral netting systems 
may meet the Lamfalussy Minimum 
Standards, and the associated 
requirements for implementation of 
those standards, set forth in this policy 
statement. The Board also recognizes 
that existing large-dollar multilateral 
netting systems will need a period of 
time in which to make any needed 
changes to their organization and 
operations. Consequently, the Board 
believes that an eighteen-month 
transition period would be appropriate 
for large-dollar multilateral netting 
systems that are operating on December 
21, 1994. Such systems will be expected 
to comply fully with the policy 
statement by June 21, 1996. Large-dollar 
multilateral netting systems established 
subsequent to December 21, 1994 will 
be expected to comply fully with the 
policy statement, without benefit of a 
transition period. 

The Board intends to review 
periodically the scale and nature of the 
credit, liquidity, and settlement risks in 
privately operated large-dollar 
multilateral netting systems. Operators 
of such systems should ensure that as 
the scale of risks in their systems 
increase, risk management systems are 
designed and operated to control the 
increased scale of risk. The Federal 
Reserve will continue to work on a case- 
by-case basis with individual large- 
dollar multilateral netting systems it 


believes present a potentially high 
degree of systemic risk, by virtue of 
their high volume of large-value 
transactions or central role in the 
operation of the financial markets, in 
order to determine whether higher risk 
standards, including the ability to 
ensure settlement in the event of 
multiple defaults, would be appropriate. 
Moreover, the Board expects that over 
time, whenever systems are changed or 
redesigned, significant attention will be 
given to the issue of risk management in 
order to ensure that high standards of 
risk control are achieved. 


In addition, offshore, large-dollar 
multilateral netting systems and 
multicurrency netting systems should at 
a minimum be subject to oversight or 
supervision, as a system, by the Federal 
Reserve, or by another relevant central 
bank or supervisory authority. The 
Board recognizes that central banks 
have common policy objectives with 
respect to large-value netting 
arrangements. Accordingly, the Board 
expects that it will cooperate, as 
necessary, with other central banks and 
foreign banking supervisors in the 


_ application of the Lamfalussy Minimum 


Standards to offshore and multicurrency 
systems. In this regard, the Principles 
for Co-operative Central Bank Oversight 
outlined in the Lamfalussy Report 
provide an important international 
framework for cooperation. 


By order of the Board of Governors of the 
Federal Reserve System, December 21, 1994. 
William W. Wiles, 

Secretary of the Board. 
[FR Doc. $4—32014 Filed 12-28-94; 8:45 am] 
BILLING CODE 6210-01-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


49 CFR Part 390 

[FHWA Docket No. MC-—93-17] 
RIN 2125—-AD14 

Federal Motor Carrier Safety 


Regulations; General; Intermodal 
Transportation 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Final rule. 





SUMMARY: This rulemaking action 
implements the requirements of the 
Intermodal Safe Container 
Transportation Act of 1992. Before any 
person tenders an intermodal container 
or trailer having a projected gross cargo 
weight of more than 10,000 pounds or 
4,536 kilograms, such person shall 
notify the initial carrier of its projected 
gross cargo weight and a reasonable 
description of its contents, if the initial 
carrier is a motor carrier. At or before 
tendering, such person shall also 
provide a certification to the initial 
carrier. Motor carriers are prohibited 
from accepting a loaded container or 
trailer prior to receiving a tangible 
certification. This final rule is intended 
to reduce the number of overweight 
vehicles illegally operating on United 
States highways by requiring persons 
tendering a loaded container or trailer to 
provide motor carriers accurate 
information about the weight and nature 
of the cargo. 
EFFECTIVE DATE: June 27, 1995. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Peter C. Chandler, Office of Motor 
Carrier Standards, (202) 366—5763, or 
Mr. Charles E. Medalen, Office of the 
Chief Counsel, {202} 366—1354, Federal 
Highway Administration, Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590. Office 
hours are from 7:45 a.m. to 4:15 p.m., 
e.t., Monday through Friday, except 
Jegal Federal holidays. 
SUPPLEMENTARY INFORMATION: 
Rackground 

Almost every intermodal container 
and trailer travels over the highway at 
least once during shipment. Motor 
carriers are usually at the beginning or 
end of the intermodal transportation 
chain. It is difficult for motor carriers to 
comply with highway weight 
limitations without knowledge of the 
weight and transportation 
characteristics of the contents of a 
container or trailer. The purpose of 
highway weight laws is to minimize 


“ 


highway and bridge wear and protect 
the motoring public. Currently, virtually 
all States hold motor carriers solely 
responsible for operating overweight 
vehicles. The only exception is 
Minnesota, where the shipper may also 
be liable for overweight penalties in 
appropriate Cases. 

Motor carriers assert they have little 
or no control over the loading of the 
containers or trailers, are forced to 
accept containers and trailers with an 
unknown cargo and weight by threat of 
economic retaliation, and yet are held 
responsible for compliance with weight 
laws. A motor carrier may suspect a 
loaded container or trailer is too heavy 
for the equipment or illegai under State 
law, but has no reasonable grounds for 
refusing to transport it without 
knowledge of the cargo weight. 


Summary of the Act 


On October 28, 1992, the President 
signed the Intermodal Safe Container 
Transportation Act of 1992 (the Act) 
[Pub. L. 102-548, 106 Stat. 3646, partly 
codified at 49 U.S.C. 5901-5907 
(formerly 49 U.S.C. 501 and 508)]. The 
Act requires the Secretary to issue 
implementing regulations. The Act is 
intended to reduce the number of 
overweight motor vehicles illegally 
operating on the highway by requiring 
shippers to give motor carriers accurate 
information about the nature and weight 
of the cargo. The Congress determined 
that the person who loads an intermodal 
container or trailer should be 
responsible for knowing its cargo weight 
and should be required to provide a 
reasonable description and the weight of 
the cargo. Motor carriers are already 
familiar with the tare weights of 
containers and trailers, and this 
information will enable them to better 
estimate the axle weights and gross 
weight of a given vehicle combination. 

Before the time any person tenders a 
loaded container or trailer, the Act 
requires such person to give the initial 
carrier written notification of the 
projected gross cargo weight and a 
reasonable description of the contents of 
the container or trailer. At or before the 
time of tendering, the Act also requires 
such person to certify in writing the 
actual gross cargo weight and a 
reasonable description of the contents of 
the container. or trailer. The Act 
prohibits the coercion of a person to 
transport a loaded container or trailer 
without a certification or with a weight 
that would make the combination 
vehicle illegally overweight under 
applicable State law. The Act makes 
shippers liable for overweight citations 
issued to motor carriers if the certified 
cargo weight is incorrect. 


Summary of the Final Rule 


The objective of this final rule is to 
reduce the number of overweight motor 
vehicles transporting intermodal 
containers or trailers by improving . 
communication between shippers and 
motor carriers. This rule is in no way 
intended to lessen the responsibility of 
motor carriers for compliance with 
highway weight laws. 

If the initial carrier is a motor carrier, 
the tendering party must notify the 
initial carrier of the projected gross 
cargo weight and a reasonable 
description of the contents of the 
container or trailer before tendering. 
The notification may be communicated 
by electronic transmission or telephone. 
For reasons which are discussed later in 
this preamble, the notification 
requirements are inapplicable when the 
initial carrier is not a motor carrier. 

At or before tendering, the-tendering 
party must provide a certification to the 
initial carrier. A certification must 
include seven elements which must be 
legible and in the English language. It is 
prohibited to provide false or erroneous 
information in a certification. 

Motor carriers are prohibited from 
transporting a loaded container or trailer 
prior to receiving a tangible 
certification. It is a violation of this final 
rule to coerce a motor carrier or driver 
to transport a loaded container or trailer 
without a certification or with a weight 
that would cause the tractor-trailer 
combination to exceed highway weight 
limitations. The tangible certification 
must accompany the loaded container 
or trailer during transportation by a 
motor carrier. Motor carriers, rail 
carriers, water carriers, ocean common 
carriers, and intermediaries that receive 
a certification in the course of 
intermodal transportation must forward 
the certification to a subsequent carrier 
transporting the loaded container or 
trailer. 

A certification may be forwarded by 
electronic transmission provided that all} 
subsequent motor carriers receive the 
certification in a tangible form. If 
received in a tangible form, the 
certification may be converted to an 
electronic format. If received as a 
separate document, the certification 
may be incorporated into a shipping 
document corresponding to the loaded 
container or trailer. The person who 
converts a certification into an 
electronic format and/or incorporates a 
certification into. a shipping document 
corresponding to the loaded container 
or trailer must state in writing that the 
conversion and/or incorporation was 
performed accurately. 
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Tendering parties and each motor 
carrier transporting a loaded container 
or trailer must maintain a copy of the 
certification for a period of one year 
from the date of the tendering. 
Certifications may be maintained 
electronically if the certification can be 
reproduced in a tangible form. - 

‘Seudeah requirements of the final rule 
do not apply to some parties in the 
_ intermodal chain {i.e., those previsions 
involving notification, certification, 
coercion, and recordkeeping). These 
exclusions, and the reasons for them, 
are discussed later in this preamble. 


General Discussion of the NPRM 


The FHWA published a notice of 
proposed rulernaking (NPRM) on July 
14, 1993 (58 FR 37895). The NPRM 
proposed to amend part 390 of the 
Federal Motor Carrier Safety 
Regulations (FMCSRs} by adding a new 
Subpart C, Intermodal Transportation. 
Most of the proposed regulations simply 
codified the statutory requirements. The 
comment period for the NPRM 
originally closed on September 13, 
1993. In response to requests for an 
extension of the comment period, the 
FHWA reopened the comment peried 
and extended it until October 28, 1993. 


General Discussion of the Comments 


Seventy-nine comments te the docket 
were received. Of these, twenty-eight 
were from companies connected with 
intermodal transportation, thirty-five 
from trade associations, eight from State 
agencies, four from safety organizations 
(three public, one private}, two from 
individuals, and one each from a 
maritime rate agreement and a port. The 
following is a discussion of the 
comments to the docket, along with the 
FHWA’s response, arranged by topic 
area. 


Notification and Certification 
Combination 

Eight commenters questioned whether 
the notification and certification 
requirements could be satisfied with a 
single document being provided at one 
time. 

FHWA Response: The notification and 
certification requirements can both be 
satisfied at the same time if the person 
tendering the loaded container or trailer 
provides a certification to the initial 
carrier when the notification would 
otherwise be provided. The person 
tendering the loaded container or trailer 
may transmit the certification 
electronically. 

Timely Notification Requirement 


Two commenters recommended that 
the final rule require the tendering party 


to give the written notification a 
minimum number of hours before 


tendering the loaded container or trailer. 


The Shell Oil Company recommended 
that persons tendering loaded 
containers or trailers be required to 

ide written notification to the 
initial carrier 24 hours before tendering. 

FHWA Response: These proposals are 
excessively prescriptive and not clearly 
authorized by the Act. The purpose of 
the notification requirement is to help 
motor carriers make informed 
equipment choices in order to transport 
the loaded container or trailer within 
highway weight limitations. The 
shippers and carriers involved can best 
make decisions about the timing of the 
notification themselves. 

The FHWA has reevaluated the 
notification requirement and has 
determined that a written document 
would serve no essential purpose and 
has decided to remove the requirement 
that the notification be in writing. This 
reduces the paperwork burden of the 
rule and is consistent with the purposes 
of the Act. Notifications may be 
communicated by electronic 
transmission or telephone. 

Since the notification is intended to 
give a motor carrier enough information 
about the cargo to select equipment that 
will not violate highway weight 
limitations, it serves no purpose if the 
initial carrier is not a motor carrier. 
Therefore, the rule requires a 
notification to be provided only when 
the initial carrier is a motor carrier. The 
notification requirement is also 
inapplicable to a loaded container or 
trailer tendered to a motor carrier 
outside the United States, unless the 
motor carrier has to transport it into the 
United States. The United States does 
not have jurisdiction to oversee 
compliance with the highway weight 
limits of other countries. 

The NPRM proposed to require any 
tendering party to give the initial carrier 
written notification of the cargo weight 
and a reasonable description of the 
contents of the container or trailer 
before the time of tendering. This 
notification requirement is amended by 
replacing the term “actual gross cargo 
weight” with the term “projected gross 
cargo weight” in order to more closely - 
reflect the language and intent of the 
Act. The term “projected gross cargo 
weight” allows the tendering party 
greater flexibility as to when the 
notification could be provided before 
the time of tendering. The term “actual 
gross cargo weight” would require the 
tendering party to weigh the cargo and 
packing material before the time of 
tendering in order for the tendering 
party to provide the initial carrier with 


the “actual gross cargo weight” within 
the notification. In short, the 
notification could only be provided after 
the cargo and packing materials are 
weighed. The term “projected gress 
cargo weight” does not require that the 
cargo and packing material be weighed 
for the purposes of the notification, but 
rather allows the tendering party to 
provide the notification after such party 
can make a close estimate of the weight 
of the cargo and packing materials. If the 
person who will tender the loaded 
container or trailer expects or estimates 
that the cargo and packing materials 
will weigh more than 10,000 pounds, 
such person is required to notify the 
initial carrier of the projected gross 
cargo weight and a reasonable 
description of the contents of the 
container or trailer. 


Applicability to Government 


A question was received about 
whether the final rule will be applicable 
to Federal, State, or local government 

cies. 

FHWA Response: There is an 
exception to the Federal Motor Carrier 
Safety tions for transportation 
performed by Federal, State, or local 
government agencies [49 CFR 
390.3(f){2}}. The rule does not apply te 
a Federal, State, or local government 
agency that loads and transports a 
container or trailer from origin to 
destination with its own vehicles and 
employees. This exception does not 
apply to a Federal, State, or local 
govermment agency tendering a loaded 
container or trailer when there is a 
commercial motor carrier in the 
intermodal chain. 


Comments From State Agencies 
Motor Carrier Safety Assistance Program 


The Maine State Police commented 
that States should not be required to 
adopt compatible laws as a requirement 
of participation in the Motor Carrier 
Safety Assistance Program {MCSAP) 
because of expected political difficulties 
with adopting restrictive regulations on _ 
intermodal transportation. The 
Wisconsin Department of 
Transportation commented that the 
President and Congress intended State 
enforcement to be voluntary and that 
requiring State enforcement as a 
condition of MCSAP participation is 
inconsistent with the Act. Given the 
intention of the FHWA to require States 


’ participating in the MCSAP to adopt 


regulations compatible with § 390.56, 
Duty of Motor Carrier, the Department 
of California Highway Patrol asked how 
intermodal commerce would be affected 
by States that do enact legislation 
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authorized by 49 U.S.C. 5904 and 5905 
[formerly 49 U.S.C. 508(f) and (g)], but 
do not adopt regulations compatible 
with § 390.56. 

FHWA Response: A condition for 
MCSAP implementation grant approval 
in 49 CFR 350.11 is that States agree to 
adopt and enforce the FMCSRs. Nothing 
in the Act changes that. The : 
enforcement activities resulting from 
this rule will focus primarily on the 
requirement that a copy of the 
certification accompany the loaded 
container or trailer during 
transportation by a motor carrier, and on 
the enforcement of highway weight 
limitations which is already a State 
responsibility. States participating in 
the MCSAP will be provided three years 
from the effective date of this final rule 
to adopt compatible regulations. The 
burden of enforcing these regulations 
should be minimal. 


State Enforcement 


The California Department of 
Transportation asked whether the State 
authority to enact legislation under 49 
U.S.C. 5904 and 5905 [formerly 49 
U.S.C. 508(f) and (g)] is permissive or 
mandatory. The Washington State Patrol 
and the Washington State Department of 
Transportation commented that States 
may not have the resources such as 
personnel, funding, and facilities to 
secure and care for impounded 
intermodal containers and trailers. The 
Washington State Department of 
Transportation commented that the 
penalty of impounding the loaded 
container or trailer until assessed fines 
have been paid may have a very difficult 
time passing the legislature. 

FHWA Response: The States may, but 
are not required to, enact legislation and 
undertake the enforcement options 
specified by the Act. The impoundment 
provision in 49 U.S.C. 5904(a)(2) 
[formerly 49 U.S.C. 508(f}(2)] is optional 
and will not be considered a condition 
for participation in the MCSAP. 


Removal of Containers 


The Washington State Patrol 
commented that enforcement might 
require intermodal containers to be 
removed from their chassis to be 
weighed because an accurate weight of 
the container must be obtained to 
convict a person tendering a loaded 
container for an improper certification 
or, conversely, to prove that the motor 
carrier is responsible for the overweight 
violation. 

FHWA Response: The person 
tendering a loaded container must 
certify its gross cargo weight, but not the 
gross weight of the loaded container. If 
an agency implementing the State 


enforcement provisions of 49 U.S.C. 
5904 and 5905 [formerly 49 U.S.C. 
508(f) and (g)] questions the accuracy of 
the tare weights listed on intermodal 
containers and chassis, it may have to 
weigh the loaded container and the 
cargo separately for evidential purposes. 
Each State will have to determine the 
extent of its due process requirements in 
this situation. 


Recordkeeping 


The California Department of 
Transportation and the Department of 
California Highway Patrol requested 
more information on the purpose of the 
one-year recordkeeping requirement for 
certifications. 

FHWA Response: As discussed in the 
NPRM, the FHWA and the States 
maintain information on the results of 
roadside inspections through an 
automated information system known as 
SAFETYNET. The FHWA and the States 
will be able to use these data to identify 
chronic violators. Once identified, 
motor carriers or other violators can be 
reviewed at their places of business to 
determine the extent of their 
noncompliance. 

Handling of Certification 

Four commenters expressed 
opposition to a requirement that a 
tangible copy of the certification move 
through the intermodal chain or 
accompany a loaded container or trailer 
during transportation. Two comments 
stated that such a requirement would 
require industry to use inefficient and 
outmoded methods of communication 
rather than electronic data interchange 
(EDI). The American President 
Companies, Ltd. (APC) commented that 
such a requirement would entail the 
creation of systems that do not presently 
exist. One commenter wrote that 
paperwork rarely accompanies an 
intermodal container or trailer, but 
another wrote the certification should 
be attached to the intermodal container 
or trailer itself. However, a third 
commenter wrote that intermodal 
containers and trailers usually have no 
receptacles to transport paperwork. 

FHWA Response: The NPRM 
proposed to require that a certification 
in tangible form accompany the loaded 
container or trailer during 
transportation by a motor carrier, but 
not by carriers of other modes. The 
NPRM also proposed to require a carrier 
or intermediary who receives a 
certification in the course of intermodal 
transportation to forward it to a 
subsequent carrier transporting the 
loaded container or trailer. 

The final rule retains all of these 
provisions, but explicitly permits 


certifications to be forwarded by 
electronic transmission. However, 
persons tendering a loaded container or 
trailer to a motor carrier, and carriers 
and intermediaries who forward a 
certification to a motor carrier must 
provide the motor carrier with the 
certification in a tangible form. 
Roadside inspectors must be able to 
determine whether a motor carrier 
transporting a loaded container or trailer 
has received the certification and a 
tangible copy is the only practical 
alternative at roadside. Several 
commenters wrote that an electronically 
transmitted certification could be 
printed out when a motor carrier picks 
up the loaded container or trailer. 


Incorporation of Certification 


Eleven commenters urged that the 
final rule not require a separate 
certification document, but rather allow 
the certification to be incorporated into 
existing shipping or transportation 
documents, such as bills of lading or 
equipment interchange documents. The 
American Trucking Associations, Inc. 
(ATA) recommended that the 
certification be identified with a title. — 
Four commenters suggested that a party 
in the intermodal chain be allowed to 
incorporate a certification into other 
shipping documents after the time of 
tendering. Two commenters 
recommended that the rule allow the 
information from the certification, but 
not the certification itself, to be 
forwarded through the intermodal chain 
along with other shipping documents. 
One commenter wrote that carriers 
should be permitted to forward 
certifications to the subsequent carriers 
electronically or in paper copy 
regardless of the form received. 

FHWA Response: The discussion of 
§ 390.58, Forwarding and Retention of 
Certification, in the section-by-section 
analysis of the NPRM implied that the 
incorporation of the certification into 
other shipping documents was 
permissible. This final rule explicitly 
permits such incorporation. 

The NPRM would have required the 
certification to appear on the first page 
of the shipping document or on a 
separate document that directly relates 
to the shipping document 
corresponding to the container or trailer. 
This proposed requirement has been 
removed. However, the FHWA agrees 
with the ATA’s recommendation; the 
rule requires the certification to be 
identified with the title “INTERMODAL 
CERTIFICATION.” A title-will make it 
easier to identify a certification 
incorporated into a multiple-page 
shipping document. 
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If the person tendering 2 loaded 
container or trailer provides the initial 
carrier with a paper certification, any 
carrier or intermediary with electronic 
transmission capability may convert the 
tangible certification into an electronic 
format. Similarly, a carrier or 
intermediary which receives a 
certification as a separate document 
may incorporate it into a shipping 
document corresponding to the loaded 
container or trailer. However, a person 
who converts a certification into an 
electronic format and/or incorporates a 
certification into a shipping document 
corresponding to the loaded container 
or trailer must state in writing that the 
conversion and/or incorporation was 
performed accurately. This provision is 
necessary to enable the certification to 
be forwarded by electronic 
transmission, even if the tendering party 
or initial carrier does not have 
electronic transmission capability. 


Correction or Late Creation of — 
Certification 


Three commenters wrote that the 
NPRM provided no way for a carrier to 
create a certification if none was 
provided, or to correct an erroneous 
certification. 

FHWA Response: An initial or 
intermediate carrier would need to. 
know the cargo weight and a reasonable 
description of the contents of the 
container or trailer in order to provide 
a certification. If the initial or 
intermediate carrier were able to obtain 
this information from the tendering 
party, there is no obvious reason why 
this party could net provide a complete 
certification by facsimile. 

An initial or intermediate carrier 
would not be liable for forwarding a 
false or erroneous certification provided 
by another person. If a carrier did not 
receive a certification, it may want to 
create a certification in order to avoid 
subsequent delays in the transportation 
of the loaded container or trailer. If the 
carrier prepares a certification in its 
own naime (use of the name of the 
tendering party would be forgery), the 
carrier would be liable for any false or 
erroneous information it contains. 


Electronic Transmission 


Two commenters recommended that 
regulations permit the electronic 
transmission of the certification to the 
initial carrier only. One commenter 
wrote that it will be impossible to match 
faxed certifications to equipment. 

FHWA Response: The final rule 
allows the intermodal industry to use 
modern technologies to the greatest 
extent possible. However, the FHWA 
agrees that it may be difficult to match 


a certification to the appropriate 
container or trailer. In order to make 
this link, the final rule requires the 
identification number of the container 
or trailer to be included in the 
certification. 

Certification in English 

One commenter recommended a 
requirement that the certification be in 
English. 

FHWA Response: The FHWA agrees. 
The final rule requires a certification in 
English. An elementary use of English 
will comply with this requirement. 


Certification Form 


One commenter recommended that 
the FHWA prescribe a certification form 
and- another suggested a non-mandatory 
form that could be used by both English 
and non-English speaking persons. A 
third commenter opposed a mandatory 
certification form. 

FHWA Response: The certification 
must include six elements of 
information and a signature. A non- 
mandatory certification form is being 
included in the regulations to aid 
compliance. 


Certification Signature 


Twelve commenters addressed the 
proposed requirement that the 
certification inchade a signature. Three 
opposed the requirement because it 
would inhibit electronic transmission. 
Two wrote that the technology te store, 
reproduce, and transmit signatures 
electronically is not currently used in 
the intermodal industry. Five wrote that 
the requirement would restrict 
electronic transmission to facsimiles. 
One commenter noted that the Interstate 
Commerce Commission and the Federal 
Maritime Commission have approved 
the transmission of documents through 
EDI that would otherwise require 
signatures. One commenter wrote that 
compliance would be greatly facilitated 
if electronic transmission of 
certifications through EDI was allowed. 
Four wrote that the Act does not require 
the certification to include a signature. 
Two recommended that mechanical 
signatures be allowed. Two 
recommended that the term signature be 
defined. The Wisconsin Department of 
Transportation noted that any mark or 
symbol can suffice as a signature under 
the Uniform Commercial Code. P & O 
Containers Ltd. suggested adopting the 
signature requirements included in the 
hazardous material shipper’s 
certification in 49 CFR 172.204{d). 

FHWA Response: The FHWA agrees 
that the proposed requirement for a 
longhand signature would have been an 
obstacle to electroriic transmission of 


certifications and that there is no clear 
legal reason for requiring it. The final 
rule permits signatures to be legibly 
signed manually, by typewriter, or by 
other mechanical means consistent with 
the shipper’s certification requirements 
of the hazardous materials regulations 
in 49 CFR 172.204(d){2). That 
certification as well as all certifications 
in various forms, records, and reports 
required by the FMCSRs demand a 
signature of one or more authorized or 
appropriate individuals. The final rule 
requires only the name of the entity 
tendering the loaded container or trailer, 
usually a corporation, partnership, or 
individual. 

Tare Weight of Container, Trailer, or 
Chassis 


The NPRM asked whether 
information about the tare weight of the 
container, trailer, or chassis would help 
motor carriers to comply with State 
weight laws and whether the 
certification would be more useful if it 
included the gross loaded container or 
trailer weight rather than or in addition 
to the gross cargo weight. There were 
five comments for and three against 
including the gross container or trailer 
weight on certifications. There were also 
twe comments for and six against 
including tare weight information on 
certifications. However, eight wrote that 
persons tendering leaded containers or 
trailers could not provide such 
information or that it would be 
impractical for them to do so. 

Sher and Blackwell, on behalf of ten 
conferences of ocean common carriers 
and the Inter-American Discussion 
Agreement, noted that the FHWA had 
no statutory authority to require 
certifications to include different or 
additional weight information. The 
Matson Navigation Company wrote that 
containers are permanently marked with 
the maximum weight the container is 
designed to carry. The Hoechst Celanese 
Corporation urged the FHWA to 
consider establishing maximum weights 
per type of container. 

FHWA Response: The FHWA agrees 
that the gross container or trailer weight 
would often be useful to motor carriers. 
However, it is not reasonable or 
practical to require the person tendering 
the loaded container or trailer to 
provide such weight information. 
Furthermore, the FHWA has no 
statutory authority to require persons 
tendering loaded containers or trailers 
to provide the tare weight or the gross 
loaded weight of the container or trailer. 
Therefore, the gross cargo weight is the 
only weight information that this final 
rule requires the person tendering the 
loaded container or trailer to provide. 
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While some containers are marked 
with the maximum weight that they are 
designed to carry, that weight might 
result in violations of highway weight 
limitations. Furthermore, containers can 
be loaded beyond their design capacity. 


Clarification of the Person Tendering a 
Container or Trailer 


The definition of the term tender a 
loaded container or trailer in the NPRM 
stated that “[t]he person who assumes 
legal responsibility for the loading of the 
contents of the container or trailer is 
considered to be the person who 
tendered the loaded container or trailer 
including the consolidation of multiple 
shipments.” Several commenters 
expressed confusion about this standard 
and asked how it would apply in 
specific cases. The examples discussed 
below should clarify these questions: 1. 
A freight forwarder (FF) is listed on the 
shipping papers as the exporter of 
record although the FF is acting as an 
agent of the shipper. The customs 
broker (CB) is listed on the shipping 
papers as the importer of record 
although the CB is acting as an agent of 
the importer. Both the FF and the CB 
have no knowledge or control of the 
cargo weight. If the FF or the CB are 
considered to be the person tendering 
the loaded container or trailer, neither 
would be able to provide information 
about the cargo weight. 

FHWA Response: The terms importer 
of record and exporter of record are 
irrelevant for the purposes of this rule. 
The person who physically controls the 
loading of the container or trailer is in 
the best position to know the weight 
and nature of the contents, and would 
normally be the person who tenders the 
loaded container or trailer. The person 
tendering the loaded container or trailer 
must provide the initial carrier with a 
notification and certification. A FF or 
CB who has no control over the cargo 
weight is not the person tendering the 
loaded container or trailer. 

2. Household goods FFs assume 
responsibility for their shipments from 
origin to destination and arrange for the 
loading of their shipments into 
containers through their port agents. 
Port agents control the loading of the 
containers and know the weight of the 
shipments they load into containers. 
Frequently, the port agent loads 
shipments from three or four FFs into a 
single container. The household goods 
FF has no knowledge of the weight of 
shipments it arranges. Is the FF or the 
port agent the person tendering the 
loaded container? 

FHWA Response: The port agent is the 
person tendering the loaded container 
because the port agent has control over 


the loading of the container. That is 
particularly obvious for a port agent 
who consolidates shipments from two 
or more FFs into a single container. 

3. Some container operations involve 
so-called “port to port” movements, but 
the container is subsequently 
transported by a motor carrier after the 
container reaches the port of 
destination. 

FHWA Response: A container which 
is transported from one port to another 
port by an ocean or water carrier is not 
subject to this final rule because the 
container is not in intermodal 
transportation and the container is 
never transported by a motor carrier. If 
the loaded container is subsequently 
presented to a motor carrier for highway 
transportation after reaching the United 
States port of destination, the motor 
carrier is prohibited from transporting it 
prior to receiving a certification in a 
tangible form. The person who tendered 
the loaded container must now provide 
the certification — by this rule. 

4. A Non-Vessel Operating Common 
Carrier (NVOCC) presents a loaded 
container to an ocean carrier on behalf 
of a shipper who loaded the container. 
The NVOCC never takes physical 
possession of the loaded container. 

FHWA Response: The shipper would 
be the person tendering the loaded 
container because the shipper controls 
its ~—e 

5. A NVOCC presents a loaded 
container to an ocean carrier after 
consolidating shipments from two or 
more shippers and loading the container 
under strict instructions from the 
shippers. 

FHWA Response: The NVOCC would 
be the person tendering the loaded 
container because it controlied the 
loading process and is the only party 
with knowledge of weight and nature of 
the cargo. 


Additional Examples 


The following questions were not 
raised by the commenters, but are 
presented for clarification purposes: 

1. A loaded container originating in a 
foreign country is transported to a port 
in the United States by an ocean or 
water carrier. After the container is 
taken off the vessel, the container is 
unloaded at the port and the cargo is 
loaded into a trailer which is 
transported by a motor carrier. What 
requirements would apply in this 
example? What if the contents of the 
container were unloaded, divided, and 
loaded into two trailers? 

FHWA Response: This final rule _ 
would not be applicable regardless of 
whether the cargo is divided after 
unloading because the container itself is 


not in intermodal transportation within 
the jurisdiction of the United States. 

2. A loaded container or trailer is 
initially transported by a rail carrier 
within the United States to a port. The 
loaded container or trailer is then 
transported by an ocean or water carrier 
to a destination in a foreign country. 
What requirements would apply in this 
example? 

FHWA Response: The loaded 
container or trailer is never transported 
by a motor carrier. Therefore, this final 
rule would not be applicable. 

3. A loaded container or trailer is 
initially transported by a motor carrier 
within the United States to a port. The 
loaded container or trailer is then 
transported by an ocean or water carrier 
to a destination in a foreign country. 
What requirements would apply in this 
example? 

FHWA Response: This is intermodal 
transportation because the outbound 
vessel is within the jurisdiction of the 
United States in coastal waters. The 
person tendering the loaded container 
or trailer must provide the motor carrier 
with a notification and certification. The 
motor carrier is required to forward the 
certification to the ocean or water” 
carrier, but the latter need not take any 
further action, since the loaded 
container or trailer has left the 
jurisdiction of the United States. 


Clarification of Initial Carrier 


Two commenters asked which person 
would be the initial carrier in the 
following situations: 

1. A company buys container service 
directly from steamship lines and often 
does not know which motor carrier the 
steamship line will send to pick up the 
loaded container. Would the steamship 
line or the motor carrier be the initial 
carrier? If the motor carrier is the initial 
carrier, how would the company give 
the unknown motor carrier a 
notification? 

FHWA Response: Both questions 
imply that the steamship line and the 
motor carrier are separate entities. If this 
is the case, the steamship line should 
identify the motor carrier it intends to 
use so that its customer (the person who 
contracted for container service) can 
provide the notification to the motor 
carrier before tendering the loaded 
container. If the steamship line is also 
a motor carrier and its trucking division 
is the initial carrier, the person 
tendering the loaded container must 
provide the steamship line with a 
notification and a certification. 

2. A loaded container is tendered 
overseas and is transferred betweerr 
carriers of different modes before 
arriving in the United States. The initial 
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carrier does not issue an intermodal bill 
of lading, but a subsequent ocean carrier 
does. _ 

FHWA Response: It is irrelevant for 
the purposes of this final rule whether 
the initial carrier or a subsequent carrier 
issues an intermodal bill of lading. The 
certification may, but is not required to, 
be incorporated into a bill of lading. 
However, a motor carrier may not 
transport the loaded container in the 
United States unless it receives a 
certification in a tangible form. 


Reasonable Description and Cargo 
Security 

Twelve commenters asserted that the 
proposed reasonable description 
requirement would increase the 
vulnerability of the cargo to theft and 
pilferage. These commenters argued that 
a specific description of a precious 
cargo would serve the purposes of 
thieves and hijackers. On the other 
hand, one commenter wrote that some 
general cargo information may be 
necessary in order for the motor carrier 
to assess the accuracy of the weight on 
the certificate. 

A single commenter claimed that a 
specific description does not help motor 
carriers comply with highway weight 
limitations. One commenter wrote that 
a specific description will not warn of 
the presence of hazardous materials. 
Another wrote that hazardous materials 
already have identification and 
reporting requirements under the 
hazardous materials regulations. 

The APC commented that a 
shipment’s weight and its value are 
inversely related and, therefore, 
exempting containers and trailers 
having a gross cargo weight less than 
40,000 pounds from the reasonable 
description requirement would 
minimize the security risk. The National 
Maritime Safety Association commented 
that a reasonable description should be 
sufficient if it gave only a general 
description of the packages, such as 
drums, crates, cartons, etc. The 
Steamship Association of Southern 
California and the APC recommended 
an elimination of the reasonable 
description requirement. The Universal 
Maritime Safety Corporation 
recommended that the FHWA consider 
coding commodities or classifications 
with density values. The Owner- 
Operator Independent Drivers 
Association and the Allen Freight 
Trailer Bridge, Inc. urged the FHWA to 
require a more specific reasonable 
description than that proposed in the 
NPRM. 

The ATA commented that generic 
descriptions, such as freight all kinds 
(FAK), are generally insufficient because 


such terms are used in rating freight, but 
provide no information as to the nature 
of the cargo or its density. Eight 
commenters wrote that reasonable 
descriptions should not include 
information more specific than is 
needed for customs or tariff purposes or 
that generic descriptions, such as FAK, 
are generally accepted transportation 
terms. Two commenters wrote that the 
proposed 20 percent threshold for 
allowing a generic description is 
arbitrary. However, the ATA 
commented that the proposed 20 
percent threshold was acceptable. 


FHWA Response: The reasonable 
description requirement was not 
intended to govern or influence the 
applicability of tariff classifications or 
rates. The FHWA agrees with the ATA’s 
comment that the purpose of the 
reasonable description is to provide the 
motor carrier with sufficient 
information to determine the 
transportation characteristics of the 
cargo, such as the likelihood of shifting 
and causing an axle weight violation 
during highway transportation. The 
purpose.of the reasonable description is 
to help motor carriers comply with 
highway weight limitations. However, a 
specific reasonable description of a 
precious cargo could make the cargo 
vulnerable to theft and pilferage. 


Therefore, the definition of reasonable 
description proposed in the NPRM has 
been changed to permit the use of 
generic descriptions, such as FAK, 
provided certain additional information 
is given. This rule allows generic 
descriptions because they offer the least 
information to potential thieves. 
However, a container or trailer loaded 
with “perishable agricultural 
commodities” must use that term as the 
reasonable description. This is 
necessary because the impoundment 
and lien provisions of the Act are not 
applicable to a container or trailer 
loaded with perishable agricultural 
commodities. For informational 
purposes, the lien section of the Act [49 
U.S.C. 5905, formerly 49 U.S.C. 508(g)] 
is printed in appendix H to subchapter 
B along with the statutory definition of 
a “beneficial owner.” In addition, the 
reasonable description must identify a 
container or trailer whose contents are 
likely to shift causing an uneven or 
concentrated weight distribution which 
may result in an axle weight violation 
during highway transportation. The 
description of hazardous material 
required on shipping papers by 49 CFR 
part 172, subpart C is not affected by the 
reasonable description and must be 
shown as specified. 


Reasonable Description and Divisibility. 

Three commenters recommended that 
the reasonable description provide 
sufficient information to determine the 
divisibility or non-divisibility of the 
cargo. 

FHWA Response: The Act was not 
intended to deal with issues of divisible 
and non-divisible loads. However, the 
FHWA’s final rule which implemented 
the weight and length “freeze” required 
by the Intermodal Surface 
Transportation Efficiency Act of 1991 
(ISTEA) (Pub. L. 102-240, 105 Stat. 
1914) includes a definition of 
nondivisible load or vehicle [59 FR 
30392, at 30419, June 13, 1994]. The 
document also announced that the 
FHWA would undertake rulemaking to 
determine whether the agency’s current 
policy of allowing States to treat 
containers moving in international 
commerce as nondivisible loads is 
consistent with the Intermodal Safe 
Container Transportation Act of 1992 
(see 59 FR 30406). 


Recordkeeping 


Three commenters recommended that 
only the initial carrier be required to 
maintain certifications. One commenter 
claimed that the NPRM required all 
carriers to maintain certifications. 
Another wrote that a one-year record 
retention period for certifications is 
excessive and recommended a period of 
four months. 

FHWA Response: Motor carriers are 
usually at the beginning or end of the 
intermodal transportation chain. 
However, the initial carrier is not 
always a motor carrier. The FHWA does 
not intend to impose a recordkeeping 
requirement upon a water carrier, rail 
carrier, or ocean carrier unless such 
carrier is also the person tendering the 
loaded container or trailer. The final 
rule requires a person who tenders a 
loaded container or trailer and a motor 
carrier who transports a loaded 
container or trailer to maintain a copy 
of the certification for a period of one 
year from the date of the tendering. This 
will enable enforcement personnel 
readily to ascertain whether the 
tendering party actually provided the 
certification and whether the motor 
carrier transported a loaded container or 
trailer without having received a 
certification. 

There are no recordkeeping 
requirements for any other persons in 
the intermodal chain because their only 
obligation is to forward or transmit the 
certification to the next carrier. The 
FHWA does not believe the minor value 
of being able to trace each such 
forwarding or transmission from carrier 
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te carrier would justify the expense and 
administrative burden such a 
requirement would entail. 

A certification can be incorporated 
easily into existing shipping documents. 
The Interstate Commerce Commission 
requires that documents, such as, bills 
of lading and releases, freight waybills, 
and freight bills and settlements be 
preserved for one year. This final rule 
also certifications te be 
maintained for a peried of one year. 


Weight Gain of Some Cargoes 

The American Cotton Shippers 
Association commented that the weight 
of cotton shipped in intermodal 
containers can change by as much as 4 
percent due to heat and h 

FHWA Response: Containers and 
trailers loaded with cargo susceptible to 
weight gain must comply with highway 
weight limitations when transported by 
a motor carrier. Shippers of cargo 
susceptible te weight gain may have to 
reduce the load a container or trailer 
could otherwise carry im order te 
account for moisture absorbed in transit. 
The gross cargo weight listed on the 
certification should be higher than the 
actual weight at the time of tendering to 
cover gain. This 
does net constitute general approval to 
use estimated weights in certifications, 
but there is no reasonable alternative 
when ! ‘cotton and other 
commodities that readily absorb water. 
Foreign Shippers 

Two commenters claimed that 
persons tendering loaded centainers and 
trailers in foreign countries are outside 
the jurisdiction of the FHWA. Another 
commenter wrote that the importer 
should be responsible for the 
certificatien when the loaded container 
or trailer is tendered in a foreign 
country. The Intermedal Association of 
North America suggested that a foreign 
shipper be required to provide the 
certification either divectly or through 
an agent at the place of entry in the 
United States, as required for the import 
of hazardous materials in 49 CFR 
171.12. 

One commenter complained that the 
NPRM ided no way to fine a foreign 
shipper for axle weight violations. The 
Mauritius Sugar Syndicate commented 
that it would be inequitable for foreign 
entities to be fined if a motor carrier 
transporting containers originating 
abroad fails to comply with highway 
weight limitations in the United States. 
The Canadian Industrial Transportation 
League commented that Canadian 
shippers should have no liability if the 
container is placed in iatermodal 
transportation on the initiative of the 


carrier and without knowledge of the 
shipper. 

FHWA Response: Congress has the 
authority te require compliance with 
United States laws beyond the territorial 
boundaries of this country. The Act 
involves such an expression of 
extraterritorial jurisdiction over persons 
who tender or transport intermodal 
containers or trailers that will 
eventually travel on a United States 
highway. The rationale for this step is 
that the weight of cargo loaded into 
these containers or trailers originating 
abroad has.a direct and foreseeable 
effect. on highway wear and safety 
within the United States. 

This final rule is not intended to 
lessen the responsibility of moter — 
carriers for compliance with weight 
laws. In most cases, shippers in the 
United States and foreign countries are 
not primarily responsible for 
compliance with highway weight 
limitations. A foreign shipper which 
provides an accurate weight and’ 
reasonable description of the carge has 
no legal liability if the vehicle 
transporting the container in the United 
States is everweight. If the motor carrier 
agrees to transport a leaded container or 
trailer that might reasonably be 
expected te cause axie or Bross — 
violations, it is solely 
any penalties that might be emery 
The person tendering the loaded 
container or trailer would not be liable 
unless the certified cango weight was 
false or inaccurate. It is true that 
shippers are not liable for axle 
violations, which are usually caused by 
rom. cargo, but the reasanable 

description requirement should alert 
motor carriers to cargos that may cause 
problems. 

It is also true that a shipper may net 
always knew whether intermodal 
transpertation will occur. If there is any 
likelihood that a loaded container or 
trailer will be placed in intermodal 
transportation, the person aa it 
to the initial carrier should provide 
certification to avoid the possibility ‘of 

violating this rule and i 
unnecessary delays in the delivery of 
the container or trailer. 


Metric Measure of Weight 


The National Industrial 
Transportation League (NITL) suggested 
that the final rule aliow cargo weight to 
be listed either in metric or English 
units, 

FHWA Response: The FHWA agrees. 
The mile allows carge weight to be listed 
in kilograms or pounds. 


Inexact Weight Figures 

Two comments recommended that 
persons tendering a loaded container or 
trailer be allowed to certify that the 
cargo does net exceed a:specific weight 
rather than previde an exact gross cargo 
weight because some shippers de not 
have access te scales. Another wrote 
that estimated gross cargo weight 
calculated by multiplying the number ef 
units by the average unit weight should 
be allowed. One cemmenter wrote that 
the use of computer-generated weights 
approved by weighing and inspection 
bureaus should be allowed because it is 
sometimes infeasible to weigh each 
piece. One commenter recommended 
that the FHWA allow the use of ° 
standard weights to determine the gross 
cargo weight. One commenter wrote that 
it would be impossible for a smail 
shipper without a scale to provide the 
gross cargo Hine ; 

On the other hand, the ATA 
commented that allowing an 
approximate gross ‘oO weight in 
certifications would defeat the purpose 
of the Act and prevent a motor carrier 
from determining if the leaded 
container or trailer could be legally 
transported. 

FHWA Response: The Act requires 
that the “actual gross cargo weight” be 
listed in the certification. The FHWA 
has no authority to modify this 
fundamental provision of the 
legislation. This final] rule does not 
specify how the shipper is to determine 
that weight. It is possible, as the 
comments imply, that some shippers 
may have to obtain scales. If an 
inaccurate weight listed in the 
certification causes a motor carrier in 
the United States unwittingly to violate 
highway weight limitations, the person — 
tendering the leaded container or trailer 
is subject to civil penalties assessed by 
the FHWA, and to seizure of the 
overweight container or trailer by the 
State, or imposition of a lien by the 
carrier or other person. 

Commercial practice may tolerate a 
margin of error for cargo weights, and 
water and rail carriers are probably able 
to accommodate these variations 
without difficulty. However, Federal 
law [23 U.S.C. 127{a)] prohibits weight 
tolerances on Interstate highways. This 
means that the States may not allow, for 
example, a 2 percent tolerance on the 
34,000-pound tandem axle limit or the 
80,000-pound gross weight limit. A 
motor carrier confronted with an 
approximate certified cargo weight 
could not know whether the loaded 
container or trailer would actually be 
overweight. Since one purpose of the 
Act is to reduce the number of 
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overweight vehicles on United States 
highways, this final rule does not 
weaken the requirement for the “actual 
gross cargo weight.” However, shippers 
of commodities that absorb water during 
transportation may have to make certain 
estimates. 


Uniform Loading of Containers 


One commenter wrote that the NPRM 
did not address axle overloading 
because it would not require the 
contents of a container or trailer to be 
loaded uniformly. Another wrote that 
container combinations can easily 
— — trimer limitations while 

aving a ss weight. 

FHWA yank tn rhe usifem 
loading of contents into a container or 
trailer is outside the scope of the Act. 


Exemption of Lighter Cargos 


The Union Pacific System and the 

APC claimed that combination vehicles 

“carrying containers or trailers having a 
gross cargo weight less than 40,000 
pounds (18,144 kilograms) are unlikely 
to exceed highway weight limitations in 
any jurisdiction and, therefore, 
recommended that such containers and 
trailers be exempted from the rule 
permanently or not less than two years. 
The APC commented that a two-year 
enforcement delay on such containers 
and trailers would allow the FHWA to 
seek guidance from Congress on a more 
appropriate cargo weight threshold. 
Sher & Blackwell, on behalf of nine 
ocean carrier conferences, 
recommended that containers and 
trailers having a gross cargo weight less 
than 34,000 pounds (15,422 kilograms) 
be exempted from the final rule. The 
Matson Navigation Company agreed that 
a higher jurisdictional threshold was 
advisable, but acknowledged that the 
problem could be addressed only by 
legislation, not regulation. 

FHWA Response: Congress was aware 
of the arguments for a jurisdictional 
weight threshold higher than 10,000 
pounds when it drafted this legislation. 
The Act incorporates that figure, and the 
FHWA cannot modify it. 


Certification Exemption for Certain 
Carriers 
The APC commented that an initial 

carrier becomes the person tendering 
the loaded container or trailer when the 
initial carrier assumes legal 
responsibility for the loading of the 
container or trailer. The APC questioned 
whether the Act creates the odd result 
of the initial carrier providing the 

. notification and certification to itself. 
The ATA recommended that motor 
carriers who tender loaded containers or 
trailers and perform all highway 


portions of the intermodal 
transportation be exempted from this 
final rule. The ATA commented that 
there is no need or purpose for the 
motor carrier to provide the notification 
and certification to itself. 

FHWA Response: A person tendering 
a loaded container or trailer that is also 
the initial carrier will indeed have to 
provide the notification and 
certification to itself. However, the 
notification requirement would be 
satisfied by the shipping department 
asking the transportation department to 
have a container or trailer available for 
loading a certain cargo with a projected 
cargo weight on a specific date; normal 
internal procedures need not change at 
all. The subsequent certification is 
needed because its information must be 
forwarded to other carriers in the 
intermodal chain. 

An exemption for motor carriers 
which tender loaded containers or 
trailers and perform all highway 
portions of the intermodal 
transportation would exempt some of 
the largest less-than-truckload motor 
carriers in the United States, while 
leaving smaller motor carriers subject to 
the certification requirements. It is 
unlikely that Congress intended to allow 
disparate impacts based on the size of 
the carrier. Furthermore, participants in 
public outreach sessions of the FHWA’s 
“Zero-Base Regulatory Review” project 
were strongly opposed to industry- 
specific exemptions. 

The meaning of assumption of legal 
responsibility for loading is discussed 
below. 


Foreign-to-Foreign Commerce 


Birdsall, Inc., and Tropical Shipping 
& Construction Co., Ltd., claimed that 
“the regulations do not apply to 
containerized cargo which is moving 
through the United States in foreign-to- 
foreign commerce rather than the U.S. 
interstate and foreign commerce.” These 
commenters argued that the Act, by 
adopting the definition of an “ocean 
common carrier” [49 U.S.C. 5901(3)(B), 
formerly 49 U.S.C. 501(a)(5)(B)] used in 
the Shipping Act of 1984 [46 U.S.C. app. 
1702(6) and (18)], prohibits “regulation 
of foreign-to-foreign cargo movements, 
even though there may be, e.g., a motor 
carrier movement between West Palm 
Beach and Miami, Florida, as part of the 
through movement.” Birdsall and 
Tropical Shipping relied upon a 
decision by the Federal Maritime 
Commission (FMC) [Foreign-to-Foreign 
Agreements—Exemptions, 24 Shipping 
Regulation Reports (S.R.R.) 1448 (1988), 
reconsideration denied, 25 S.R.R. 455 
(1989)j and on a Ninth Circuit case 
upholding that decision [Transpacific 


Westbound Rate Agreement v. Federal 
Maritime Commission, 951 F.2d 950 
(1991)}. . 

FHWA Response: The Act 
incorporates the definition of an “ocean 
common carrier” used by the Shipping 
Act of 1984, but not the jurisdictional 
implications of that statute. 

According to the FMC, the policy of 
the Shipping Act of 1984 is “regulation 
in exchange for antitrust immunity” [25 
S.R.R. 461]. The antitrust laws do not 
apply to agreements among ocean 
common carriers which have been filed 
with the FMC, even though they may be 
anti-competitive or in restraint of trade 
[46 U.S.C. app. 1706(a)(1)]. Since 
agreements covering foreign-to-foreign 
movements generally are not within the 
jurisdiction of the United States, they 
cannot be filed with the FMC; however, 
they remain subject to the antitrust laws 
if they have “‘a direct, substantial and 
reasonably foreseeable effect on the 
commerce of the United States” [46 
U.S.C. app. 1706(a)(3)]. In essence, 
Birdsall and Tropical Shipping contend 
that because some foreign-to-foreign 
container movements may be exempt 
from the jurisdiction of the FMC 
(though subject to the Sherman Anti- 
Trust Act of 1890, as amended), all such 
movements via a landbridge in the 
United States are exempt from the Act. 
The conclusion does not follow from the 
premise. The antitrust laws and 
exemptions serve entirely different 
purposes from the certification 
requirements of this final rule, and 
Congress did not intend the former to 
govern the latter. 

A common carrier (including an 
ocean common carrier) is: 


(6) * * * a person holding itself out to the 
general public to provide transportation by 
water of passengers or cargo between the 
United States and a foreign country for 
compensation that— 

(A) assumes responsibility for the 
transportation from the port or point of 
receipt to the port or point of destination, 
and 

(B) utilizes, for all or part of that 
transportation, a vessel operating on the high 
seas or the Great Lakes between a port in the 
United States and a port in a foreign 
country * * *. 


46 U.S.C. app. 1702(6). 

A carrier offering foreign-to-foreign 
transportation via a landbridge in the 
United States meets this definition. It 
holds itself out to the general public to 
provide, for compensation, 
transportation by water between a 
foreign country and the United States; 
assumes responsibility for the 
transportation at least from port to port; 
and utilizes for that transportation a 
vessel operating on the high seas 
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between a foreign port and a port in the 
United States. Lan operations 
are therefore subject to this final rule te 
the extent they involve movements over 
a United States highway. 


This i retation also avoids a 
conflict with 49 U.S.C. 5903{b), formerly 
49 U.S.C. 508(d). That section, which 
does not mention ocean common 
carriers, prohibits a motor carrier from 
transporting a loaded container or trailer 
before receiving the required 
certification. It therefore makes no 
difference whether the transportation of 
the loaded container or trailer is foreign- 
to-foreign by the standards of the 
Shipping Act of 1984. If an ocean carrier 
fails to forward the certification for an 
inbound container or trailer, a motor 
carrier in the United States may not 
transport the container between West 
Palm Beach and Miami or anywhere 
else. 


Tendering and Legal Responsibility for 
Loading 


The NPRM refers to a person who 
assumes Jegal responsibility for i 
a container or trailer {§ 390.52 (Tender 
a loaded container or trailer), 
§ 390.54(b}(2)}. A commenter asked, in 
essence, how one assumes legal 
responsibility for loading. 

FHWA Response: Section 5902(d)}{2) 
{formerly section 508fa)(4)] of title 49, 
U.S.C., provides: 


(2) A carrier, agent of a:carrier, broker, 
customs. broker, freight forwarder, 
warehouser, or terminal operator is deemed 
not to be.a person tendering a loaded 
container or trailer to.a first carrier under this 
section, unless the carrier, agent, broker, 
customs broker, freight forwarder, 
warehouser, or terminal operator assumes 
legal responsibility for loading property into 
the container or trailer. 


The FHWA interprets this to mean 
that a carrier, etc., is not the tendering 
party unless it loads the container or 
trailer; conversely, the party which 
loads the container or trailer usually is 
the tendering party. Only the loading 
party is ina position to knew the actual 
cargo weight and contents of the 
container or trailer and, therefore, to 
comply with the certification 
requirement. The Act creates a 
presumption that the party which leads 
the container or trailer is the tendering 
party responsible for the certification, 
although some other party could use the 
information supplied by the loader to 
issue the certification. The references to 
assumption of jegal responsibility in the 
final rude have been rewritten to clarify 
this point. 


Coercion and Economic Harm 


Five parties commented at some 
length on the proposed definition of 
coercion. The NITL noted that the 
definition includes the concept of 
economic harm, but emphasized that 
“economic harm, standing alone, is not 
the equivalent of coercion.” The NITL 
stated: 


The League's specific concern fs that 
shippers not be penalized for declining to 
tender a shipment to a carrier where the 
shipper knows or reasonably suspects that 
such tender would result in an overwei 
shipment. A shipper might, for example, 
previde timely and accurate notice and 
certification to a carrier as te the description 
of cargo in and weight of a container. If that 
carrier arrives at the point of tender with 
equipment that is not sufficient to handle the 
duly noticed and certified container, a 
shipper should not be penalized or otherwise 
considered to be in the act of “coercing” the 
carrier by informing the carrier that the load 
will not be tendered to it.* * * Stated 
succinctly, if a carrier receives due notice but 
arrives with inadequate equipment, the 
financial consequence of losing the shipment 
is not economic coercion on the part of the 
shipper. 

FHWA Response: Tue NITL is oamect 
that the notification provision of 
§ 390.54 is intended to give an initial 
motor carrier enough information about 
the loaded container or trailer to choose 
a chassis or chassis/container 
combination that will ensure 
compliance with applicable weight 
laws. For example, depending on the 
projected weight of the cargo, the carrier 
might use.a single or tandem axle 
chassis, or even an extender chassis 
with a split tandem that allowed a 
weight of 20,000 pounds on each of its 
axles. Thsre can be no coercion under 
the definition unless someone tries to 
“induce” a trucker to “transport a 
loaded container or trailer in violation 
of the provisions of § 390.56 or 390. 

The hypothetical situation the NITL 
described is not an inducement to 


- violate this rule, but an inducement to 


comply with weight Jaws, and therefore 
is net coercion. 
Coercien and Substantial Harm 
The California Department of 
Tr ion commented that “{t}he 
term ‘substantial harm’ fin the 
definition of coercion] may carry a 
significant burden of proof. It is 
suggested that terms such as ‘persons 
who are subjected to economic duress’ 
be included in the definition. This 
would ensure that individual truck 
drivers hauling one container would be 
protected.” 
The ATA made a similar comment: 
The preposed provisions appear to-only 
apply when there is.a long term threat of 


retaliation by a party against a carrier, e.g. a 
boycott. Often the isan 

one—the loss of the shipment in question. 
Upon a.carrier’s refusal to accept an 
overweight container er one on which there 
is no certification, the tendering party will 
call or will threaten to call another carrier 
that will be willing to accept the shipment 
(i.e. the ‘‘next-in-line” punishment). The 
tendering party may also inform the refusing 
carrier that once the defect has been 
corrected {excess:freight removed ora 
certification prepared), the shipment will be 
tendered to a different carrier unless the 
initial carrier agrees to accept the shipment 
as is. For an owner-operator or smaller 
carrier, the threatened loss of even a single 
load can be very detrimental and coercive. 

The ATA recommends that useor threat of 
violence also be included in the FHWA 
definition of coercion. Violence is 
unquestionably coercive. While the use or 
threat of violence may be a violation of 
various state laws, a purpose of the Act is to 
provide protection for carriers under federal 
law. Therefore we urge the inclusion of the 
term in both the definition and the 
description. 

FHWA Response: The FHWA agrees 
with the California Department of 
Transportation and the ATA. This final 
rule removes the reference to 
“substantial harm,” redefines financial 
injury to give more protection to 
individual drivers and ors, 
and inchades the “threat to 
inflict physical harm.” The rule defines 
coercion as follows: 

Coerce or attempt to coerce means a threat 
to inflict physicel harm or te withhold 
business from a person participating in 
intermodal transportation in onder to induce 
that person to transport.a loaded container or 
trailer in violation of the provisions.of 
§§ 390.56 or 390:60. 

Actual threats and physical violence 
are crimes, but harsh words are not 
always meant or taken literally. The 
FHWA does not intend to ute 
allegations of physical threats unless the 
victim first reports the incident to police 
in the State where it occurs and 
attempts to press charges. If State 
officials prosecute, the FHWA will not 
do so. If the victim does not consider 
the matter serious enough to report te 
the police, it is more likely to involve 
hyperbole than a real threat. If the 
incident is reported but State officials 
do not pursue it, the FHWA would then 
consider civil action. A threat that could 
not be proved beyond a reasonable 
doubt, the standard in criminal cases, 
might be proved by a preponderance of 
the evidence, the civil standard. 
Exception to Ceercion 

The Owner-Operator Independent 
Drivers Association {(OGIDA) was 
especially concerned about the 
proposed exception to the coercion 
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provision in § 390.60(c) which read in 
the NPRM as follows: 


(c) Exception. This section does not apply 
to a carrier during the transfer of a loaded 
container or trailer to another carrier in the 
course of intermodal transportation. This 
exception does not apply if the carrier is also 
the person tendering the loaded container or 
trailer. 


The OOIDA commented that “‘owner- 
operators frequently find themselves 
coerced into hauling overweight 
containers both by ocean shipping 
companies and by the motor carriers to 
whom they are leased.” The OOIDA also 
noted that, “{i]Jn certain port facilities, 
motor carriers perform a ‘bridge’ 
transportation function between the port 
facility and the railhead. * * * Often, 
these containers move from the port to 
the railhead on public highways, which 
could subject the driver and/or the 
motor carrier to penalties for overweight 
containers. * * * As the exception is 
currently written, one could interpret it 
as permitting an ocean shipping 
company (or motor carrier) to coerce an 
owner-operator to transport a clearly 
overweight container without fear of 
penalty if the operation is merely a 
‘bridge’ movement. * * * Further, the 
exception could be interpreted in a way 
that would exempt transportation . 
movements from railheads to the 
ultimate destination of the cargo.” 

FHWA Response: The proposed 
exception closely followed the language 
in the Act [49 U.S.C. 5902(d), formerly 
49 U.S.C. 508(e)}. An ocean common 
carrier or rail carrier that coerces a 
driver or motor carrier to accept a 
loaded container or trailer which is 
uncertified or has a certified weight so 
heavy that the highway vehicle would 
be overweight, is statutorily exempt 
from prosecution by the FHWA. The 
exception would apply whether the 
coerced transportation were a bridge 
movement or a longer trip from a 
railhead to the ultimate destination. In 
general, the parties subject to 
prosecution for coercion are non- 
carriers involved in intermodal 
transportation, e.g., tendering parties, 
consignees, port and terminal operators, 
stevedores, brokers, etc. However, while 
the statute exempts carriers 
“transferring” a loaded container or 
trailer, there is nothing to suggest that 
a motor carrier may coerce its own 
employees (including owner-operators) 
to accept a container or trailer received 
from another carrier. Section 390.60{c) 
has therefore been amended to read as 
follows: 


(c) Exception. This section does not apply 
to a carrier transferring a container or 
trailer to another carrier in the course of 


intermodal transportation. This exception 
does not apply if the transferring carrier is 
also the person tendering the loaded 
container or trailer. 


Education 


Two commenters recommended that 
the FHWA launch a campaign to 
educate affected parties about the 
requirements of the Act and the final 
rule. 


FHWA Response: The FHWA will 
make specific efforts to alert affected 
parties of these regulations. The FHWA 
intends to implement this final rule 
with a minimum of inconvenience to 
international trade. 


Implementation Strategy 


Many commenters suggested that the 
final rule not be made effective until 
some time after publication on the 
ground that affected parties would have 
to translate this final rule into foreign 
languages, educate employees and 
customers, and adjust administrative 
procedures. The recommended delays 
in the effective date of this final rule 
ranged from four months to one year. 
Commenters also recommended that no 
penalties be imposed for time’periods 
ranging from four to nine months after 
the effective date. One commenter 
recommended that there be no 
enforcement for two years on containers 
and trailers having a gross cargo weight 
less than 40,000 pounds (18,144 
kilograms). One commenter 
recommended that the final rule have an 
educational transition period, but did 
not recommend a time length for this 
period. Another commenter 
recommended a two-phase 
implementation with only warnings in 
the first phase. The variety of proposals 
was broad, but there was nearly 
unanimous agreement that the final rule 
should not become effective 20 days 
after publication, like most other final 
Tules. However, one commenter argued 
against a grace period. 

FHWA Response: The final rule will 
become effective 180 days after 
publication in the Federal Register, on 
June 27, 1995. Immediately after 
publication, educational efforts will 
commence with distribution of 
educational/training materials and an 
international outreach program 
involving industry associations, 
intermodal ports and terminals, and 
trade journals. These efforts will 
continue up to the effective date and 
will extend further if needed. 


Rulemaking Analyses and Notices 
Executive Order 12866 (Regulatory 
Planning and Review) and DOT 
Regulatory Policies and Procedures 

The FHWA has determined that this 
action is a significant regulatory action 
within the meaning of Executive Order 
12866 and significant under Department 
of Transportation regulatory policies 
and procedures because it affects 
intermodal tion and attracts 
substantial public interest. The 
regulations adopted here require all 
modal carriers to forward certifications 
from persons tendering loaded 
intermodal containers and trailers to 
subsequent carriers, but require 
retention of records only by persons that 
tender loaded containers or trailers and 
by the motor carriers that transport 
them. The FHWA anticipates that the 
economic impact of this rulemaking will 
be minimal since the certification could 
easily be incorporated into documents 
required by other Federal agencies. For 
these reasons, a full regulatory 
evaluation is not required. 
Regulatory Flexibility Act 

In compliance with the Regulatory 
Flexibility Act (5 U.S.C. 601-612), the 
FHWA has evaluated the effects of this 
rule on small entities. Based upon this 
evaluation, the FHWA hereby certifies 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

This regulatory action requires the 
person who tenders a loaded container 
or trailer for intermodal transportation 
to certify to the initial carrier the weight 


-and a reasonable description of the 


cargo. The FHWA estimates the rule 
will apply to about 8,000,000 
intermodal shipments per year, each of 
which will require a separate 
certification. 

Aga result of comments to the docket, 
the rule has been changed to 
permit greatly enhanced use of 
electronic data interchange (EDI). For 
example, the rule permits certifications 
to be signed with a printed name and 
forwarded and stored electronically. In 
addition, carriers or intermediaries are 
now allowed to convert a paper 
certification into electronic format and/ 
or incorporate a certification into a 
shipping document corresponding to 
the loaded container or trailer. Because 
most transactions are already handled 
by EDI, this should substantially reduce 
processing time and costs, and eliminate 
much of the expense of generating and 
storing documents. 

The NPRM stated that the FHWA 
intended to further evaluate the 
economic consequences of the proposed 
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regulations for small entities in light of 
comments to the docket. In fact, very 
few comments discussed the impact of 
the proposed regulations on small 
entities, and none provided quantitative 
information. 

The rule is unlikely to have any 
significant impact on a substantial 
number of small entities. Scales to 
weigh cargo are probably the largest 
single expense associated with this rule, 
but their incremental cost should be 
modest. Most of the businesses utilizing 
intermodal containers or trailers are 
quite large, and the majority of them are 
likely to have scales or even automated 
systems that palletize and weigh cargos. 
These autornated systems could easily 
be modified to generate a certification 
with all required information. The 
smallest entities, which typically ship 
products in less than container- or 
trailer-load volume, will notice almost 
no change, since the freight forwarder or 
consolidator that handles their 
shipments will also be responsible for 
determining the total cargo weight and 
preparing the certification. Some 
consolidators may have to purchase 
scales. The added cost to the shipper of 
performing these services should be 
minimal. Somewhat larger enterprises 
that tender full intermodal containers or 
trailers, but not in large volume, may 
also have to obtain scales to determine 
the gross weight of their shipments. The 
FHWA is unable to estimate the number 
or percentage of shippers that fall into 
each of these categories. However, the 
marginal cost of scales should not be 
significant when spread over a number 
of years and a large number of 
containers or trailers. 

The NPRM estimated that about one 
minute would be required to complete 
each certification. Because the final rule 
has been revised to be compatible with 
the EDI systems widely used to track 
and document transportation 
movements, certification times wil! 
often be less than a minute once the 
programming to handle this requirement 
is completed. The FHWA maintains that 
one minute is a reasonable estimate 
even for the preparation of a paper 
certification. The regulation imposes no 
significant additional costs on the motor 
carrier industry because other shipping 
documents are also required to be 
maintained for a year under other 
Federal requirements. 


Executive Order 12612 (Federalism 
Assessment) 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612. The Intermodal Safe Container 
Transportation Act requires the 


Secretary to issue regulations to 
implement the provisions of the Act. 
The regulations adopted here recognize 
the role of State governments in 
implementing the enforcement 
provisions of the Act including the 
authorization of legislation to enable a 
State to assess fines and penalties and 
impound containers and trailers. 
Therefore, the FHWA has determined 
that this action does not have sufficient 
Federalism implications to warrant the 
preparation of a Federalism assessment. 


Executive Order 12372 
(Intergovernmental Review) 


Catalog of Federal Domestic 
Assistance Program Number 20.217, 
Motor Carrier Safety. The regulations 
implementing Executive Order 12372 
regarding intergovernmental 
consultation in Federal programs and 
activities apply to this program. 


Paperwork Reduction Act 


The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget in accordance 
with the provisions of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 
et seq. and assigned the control number 
of 2125-0557 which expires on June 30, 
1997. 


National Environmental Policy Act 

The FHWA has analyzed this action 
for the purpose of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.) and has determined 
that this action would not have any 
effect on the quality of the environment. 


Regulation Identification Number 
A regulation identification number 


-(RIN) is assigned to each regulatory 


action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross-reference this action with 
the Unified Agenda. 


List of Subjects in 49 CFR Part 390 


Highway safety, Highways and roads, 
Intermodal transportation, Motor 
carriers, Recordkeeping requirements. 

Issued on: December 22, 1994. 

Rodney E. Slater 
Federal Highway Administrator. 


PART 390—FEDERAL MOTOR 
CARRIER SAFETY REGULATIONS; 
GENERAL 


1, The authority citation for Part 390 
is revised to read as follows: 


Authority: 49 U.S.C. 5901-5907, 31132, 
31136, 31502, and 31504; 49 CFR 1.48. 


§390.3 [AMENDED] 

2. Section 390.3 is amended by 
redesignating paragraphs (b) through (f) 
to read as (c) through (g), respectively, 
and by adding a new paragraph (b) to 
read as follows: 


§390.3 General applicability. 


* * * * 


(b) The rules in subpart C of this part 
are applicable to persons tendering 
loaded containers or trailers, to carriers 
used to transport such loaded containers 
or trailers, and to persons who coerce or 
attempt to coerce a motor carrier to 
transport a loaded container or trailer in 
violation of that subpart. 


* * * * * 


Subpart C—[Added] 


3. Part 390 is amended by adding 
subpart C to read as follows: 


Subpart C—intermodai Transportation 

Sec. 

390.50 Applicability. 

390.52 Definitions. 

390.54 Notification and certification. 

390.56 Duty of motor carrier. 

390.58 Forwarding and retention of 
certification. 

390.60 Coercion. 


Subpart C—intermodal Transportation 


§ 390.50 Applicability. 

The provisions of this subpart apply 
to any person tendering a loaded 
container or trailer which is transported 
by a motor carrier on a public highway 
in the United States and to carriers used 
to transport such containers or trailers. 
This subpart also applies to any person 
who coerces or attempts to coerce a 
motor carrier to transport a loaded 
container or trailer in violation of this 
subpart. 


§ 390.52 Definitions. 

In this subpart: 

Applicable State law means the 
vehicle weight laws, including 
overweight operating permit 
regulations, of each State in which 
intermodal transportation occurs or 
where an act of coercion allegedly 
occurs. 

Carrier means: 

(1) A motor carrier, water carrier, and 
rail carrier (as such terms are defined in 
49 U.S.C. 10102), and 

(2) An ocean common carrier (as such 
term is defined in 46 U.S.C. app. 1702), 
providing transportation of property in 
commerce. 

Coerce or attempt to coerce means a 
threat to inflict physical harm or to 
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withhold business from a person 
participating in intermodal 
transportation in order to induce that 
person to transport a loaded container 
-or trailer in violation of the provisions 
of §§ 390.56 or 390.60. 

Container means an article of 
transport equipment: 

(1) Of a permanent character and 
accordingly strong enough to be suitable 
for repeated use; 

(2) Specially designed to facilitate the 
carriage of goods by one or more modes 
of transport, without intermediate 
reloading; 

(3) Fitted with devices permitting its 
ready handling, particular its transfer 
from one mode of transport to another; 

(4) So designed as to be easy to fill 
and empty; and 

(5) Having an internal volume of one 
cubic meter (35.3 cubic feet) or more. 

Initial carrier means the first carrier 
transporting in intermodal 
transportation a loaded container or 
trailer. 

Intermodal transportation means 
successive Carriage of a loaded container 
or trailer from an origin point to a 
destination point by more than one type 
of carrier in interstate or foreign 
commerce. Such term shall include 
carriage by more than one mode of 
transportation in interstate or foreign 
commerce both under a single bill of 
lading and under separate bills of 
lading. 

Loaded container or trailer means a 
container or trailer in intermodal 
transportation with an actual gross cargo 
weight (inclusive of packing material 
and pallets) of more than 10,000 pounds 
or 4,536 kilograms. 

Reasonable description means a 
representative statement that 
characterizes the cargo transported, 
such as, but not limited to, the term 
freight all kinds and other similar 
generic descriptions. A reasonable 
description shall identify a contajner or 
trailer loaded with perishable 
agricultural commodities. A reasonable 
description shall identify a container or 
trailer whose contents are likely to shift 
during intermodal transportation 
causing an uneven or concentrated 
weight distribution which may result in 
an axle weight violation during highway 
transportation. For the purposes of 
reasonable description, likely to shift 
means the contents of a container or 
trailer by the nature of its transportation 
characteristics has a high probability of 
moving within the container or trailer. 
Hazardous material shipping paper 
requirements (49 CFR part 172, subpart 
C) are not affected by this definition, 
and shipping papers must be prepared 
as required. 


Tender a loaded container or trailer 
means to present a loaded container or 
trailer to an initial carrier for intermodal 
transportation. A person who loads the 
container or trailer, including a person 
who consolidates multiple shipments, 
shall be considered to be the person 
tendering a loaded container or trailer 
unless some other appropriate party 
assumes that responsibility. 

Trailer means a nonpower, cargo 
carrying, trailing unit which is designed 
for use in combination with a truck 
tractor. 


§ 390.54 Notification and certification. 

(a) If the initial carrier is a motor 
carrier, before any person tenders a 
container or trailer subject to this 
subpart having a projected gross cargo 
weight (inclusive of packing material 
and pallets) of more than 10,000 pounds 
or 4,536 kilograms, such person shall 
notify the initial carrier of the projected 
gross cargo weight and a reasonable 
description of the contents of the 
container or trailer. The notification 
may be communicated by electronic 
transmission or telephone. 

(b) At or before the time any person 
tenders a loaded container or trailer 
subject to this subpart, such person 
shall provide a certification to the initial 
carrier. 

(1) If the initial carrier is a motor 
carrier, the certification shall be 
provided in a tangible form. 

(2) The certification may be 
transmitted electronically, provided that 
the certification can be reproduced in a 
tangible form. 

(3) A carrier, agent of a carrier, broker, 
customs broker, freight forwarder, 
warehouseman, and terminal operator 
shall not be considered to be tendering 
a loaded container or trailer unless such 
person loads the container or trailer or 
issues the certification on the basis of 
information available from the person 
who loads the container or trailer. 

(c) The certification shall include: 

(1) The title “INTERMODAL 
CERTIFICATION”; 

(2) The identification number of the 
container or trailer; 

(3) The actual gross cargo weight, 
including the unit of measurement, of 
the contents of the container or trailer, 
including packing material and pallets; 

(4) A reasonable description of the 
contents; 

(5) The name and company of the 
person tendering the loaded container 
or trailer; and 

(6} The date. 

(d) Signature. The certification 
required by paragraph (c) of this section: 

1) Must be legibly signed by the 
person or representative tendering the 
loaded container or trailer; and 


(2) May be legibly signed manually, 
by typewriter, or other mechanical 
means. 

(e) The required elements of a 
certification shall be legible and in the 
English language. 

(f) No person may provide false or 
erroneous information in a certification. 

(g) The following form may be used to 
comply with this section: 

Intermodal Certification 

Identification number: 

Gross cargo weight: 

Reasonable description: 

(Name and company of the person tendering 
the loaded container or trailer) 

(Signature of the person tendering the loaded 
container or trailer) 

(Date) 


§390.56 Duty of motor carrier. 


(a) No motor carrier may provide 
transportation of a loaded container or 
trailer subject to this subpart prior to 
receiving the certification required by 
§ 390.54 in a tangible form. 

(b} The certification in a tangible form 
shall accompany the loaded container or 
trailer during transportation by a motor 
carrier. 


§390.58 Forwarding and retention of 
certification. 

(a) A carrier, agent of a carrier, broker, 
customs broker, freight forwarder, 
warehouseman, or terminal operator 
that receives the certification required 
by § 390.54 in the course of intermodal 
transportation shall forward the 
certification to a subsequent carrier 
transporting the loaded container or 
trailer. 

(1) If received in a tangible form, the 
certification may be converted into an 
electronic format. 

(2) If received as a separate document, 
the certification may be incorporated 
into a shipping document 
corresponding to the loaded container 
or trailer. 

(3) The person who converts a 
certification into an electronic format 
and/or incorporates a certification into a 
shipping document corresponding to 
the loaded container or trailer shall state 
in writing that the conversion and/or 
incorporation was performed accurately. 
Such statement shall take the following 
form: “Electronic Format and/or 
Incorporation by John Doe, X Company, 
Month/Day/Year.” Such statement shall 
appear immediately after the 
certification of the person tendering the 
loaded container or trailer. 

(b) The certification may be forwarded 
by electronic transmission provided that 
all subsequent motor carriers receive the 
certification in a tangible form. 
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(c) The forwarding of any certification 
required or statement authorized by this 
section does not constitute a verification 
or affirmation of the accuracy or 
completeness of the certification or 
statement. 

(d) Any person who tenders a loaded 
container or trailer that is transported by 
a motor carrier, and each motor carrier 
transporting a loaded container or trailer 
shall maintain a copy of the certification 
for a period of one year from the date 
of the tendering. Certifications may be 
maintained electronically if the 
certification can be reproduced in a 
tangible form. 


§ 390.60 Coercion. 

(a) No person may coerce or attempt 
to coerce a person to transport a loaded 
container or trailer subject to this 
subpart without the certification 

uired by § 390.54. 
“h) No person, knowing that the 
weight of a tractor-trailer combination 
which includes a loaded container or 
trailer is in excess of that permitted by 
applicable State law, may coerce or 
attempt to coerce a motor carrier or 
driver in violation of such law— 

(1) To transport the loaded container 
or trailer; or 

(2) To operate the tractor-trailer 
combination. 

(c) Exception. This section does not 
apply to a carrier transferring a loaded 
container or trailer to another carrier in 
the course of intermodal transportation. 
This exception does not apply if the 
transferring carrier is also the person 
tendering the loaded container or trailer. 


Appendix H to Subchapter B—[{Added] 


4. Subchapter B of 49 CFR Chapter III 
is amended by adding appendix H to 
read as follows: 


Appendix H to Subchapter B—State 
Enforcement and Liens 


This appendix reprints for informational 
purposes those portions of sec. 2 of the 
Intermodal Safe Container Transportation 
Act of 1992 (Pub. L. 102-548, 106 Stat. 3646) 
which enacted 49 U.S.C. 5904, 5905, and 
5906, concerning State enforcement and 
liens, and amended 49 U.S.C. 5901 by adding 
the definition of beneficial owner. 

The text of 49 U.S.C. 5901(2) reads: 

(2) “beneficial owner” means a person not 
having title to property but having ownership 
rights in the property, including a trustee of 
property in transit from an overseas place of 
origin that is domiciled or doing business in 
the United States, except that a carrier, agent 
of a carrier, broker, customs broker, freight 
forwarder, warehouser, or terminal operator 
is not a beneficial owner only because of 
providing or arranging for any part of the 
intermodal transportation of property. 

The text of 49 U.S.C. 5904, State 
enforcement, reads: 

(a) GENERAL.—A State may enact a law to 
permit the State or a political subdivision of 
the State— 

(1) to impose a fine or penalty, for a 
violation of a State highway weight law or 
regulation by a tractor-trailer combination 
carrying a loaded container or trailer for 
which a certification is required by section 
5902(b) of this title, against the person 
tendering the loaded container or trailer to 
the first carrier if the violation results from 
the person’s having provided erroneous 
information in the certification in violation of 
section 5903(a) of this title; and 

(2) to impound the container or trailer until 
the fine or penalty has been paid by the 
owner or beneficial owner of the contents of 
the container or trailer or the person 
tendering the loaded container or trailer to 
the first carrier. 

(b) LIMITATION.—This chapter does not 
require a person tendering a loaded container 
or trailer to the first carrier to ensure that the 
first carrier or any other carrier involved in 
the intermodal transportation will comply 


with any State highway weight law or 
regulation, other than as required by this 
chapter. 

The text of 49 U.S.C. 5905, Liens, reads: 

(a) GENERAL.—TIf a person involved in the 
intermodal transportation of a loaded 
container or trailer for which a certification 
is required by section 5902(b) of this title is 
required under State law to post a bond or 
pay any fine, penalty, cost, or interest 
resulting from providing erroneous 
information in the certification to the first 
carrier in violation of section 5903{a) of this 
title, the person has a lien against the 
contents equal to the amount of the bond, 
fine, penalty, cost, or interest incurred, until 
the person receives a payment of that amount 
from the owner or beneficial owner of the 
contents or from the person responsible for 
making the certification. 

(b) LIMITATIONS.—{1) A lien under this 
section does not authorize a person to 
dispose of the contents of a loaded container 
or trailer until the person who tendered the 
container or trailer to the first carrier is given 
a reasonable opportunity to establish 
responsibility for the bond, fine, penalty, 
cost, or interest. - 

(2) In this section, an owner or beneficial 
owner of the contents of a container or trailer 
or a person tendering a container or trailer to 
the first carrier is deemed not to be a person 
involved in the intermodal transportation of 
the container or trailer. 

The text of 49 U.S.C. 5906, Perishable 
agricultural commodities, reads: 

Sections 5904(a)(2) and 5905 of this title do 
not apply to a container or trailer the 


- contents of which are perishable agricultural 


commodities (as defined in the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.)). 

{FR Doc. 94~32026 Filed 12-28-94; 8:45 am] 
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DEPARTMENT OF EDUCATION 


William D. Ford Federal Direct Loan 
Program; Schools Selected for 
Participation 


AGENCY: Department of Education. 
ACTION: Notice. 


SUMMARY: The Secretary of Education 
issues a notice announcing the schools 
selected for participation in the second 
year of the William D. Ford Federal 
Direct Loan Program (Direct Loan 
Program), which is the 1995-1996 
academic year beginning July 1, 1995. 
EFFECTIVE DATE: This notice is effective 
on December 29, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Byron K. Belser, U.S. Department of 
Education, 600 Independence Avenue, 
SW. (Room 3022, ROB-3), Washington, 
DC 20202-5400. Telephone: (202) 708- 
9406. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday. 
SUPPLEMENTARY INFORMATION: The 
Omnibus Budget Reconciliation Act of 





1993, enacted om August 10, 1993, 
established: the Direct Loan Program 
under Title IV, Part D of the Higher 
Education Act of 1965, as amended 
(HEA). See Subtitle A of the Onmmibus 
Budget Reconciliation Act of 1993 (Pub: 
L. 103-66). Under the Direct Loan 
Program, loan capital is provided 
directly to student and parent berrewers. 
by the Federal Government rather than 
through private lenders. 


In a notice published in the Federal 
Register on February 17, 1994(59 FR 


8080), the Secretary issued standards for 


participation in the Direct Lean Progran 
and invited applications by scheols te 
participate in the Direct Loam Program: 
for the academic year beginning fialy 1.. 
1995. The notice outlined the 
requirements for participatiom in this: 
program and the criteria for school 
selection. The Department extended the 
application closing date in a netice:’ 
published in the Federal Register om 
September 2, 1994 (59 FR 45670). 


For the 1995-1996 academic year, the: 


second year during which the Dizeet 
Loan Program is operational, the 
Secretary has selected 1,495 schools te 
participate from among those that 


applied. The Secretary estimates that 
the selection of these schools will result 
in the Direct Loan-Program making up 
40 percent of the new student loan 
volume for the 1995-1996 academic 
year. The Secretary also believes the 
selection of these schools will ensure as 
smooth an implementation of the 
program as possible. The goals for the 
percentage of new student loan volume 
made under this program continue to 
imcrease in subsequent years. See 
section 453(a)(2) of the HEA. Schools 
selected to participate in the Direct Loan 
Program in the 1995-1996 academic 
year are expected to continue to 
participate and will not be required to 
reapply. 

The Secretary published regulations 
governing the second year of the Direct 
Loan Program in the Federal Register or 
December 1, 1994 (59 FR 61664). These 
regulations are effective on July 1, 1995. 
(Catalog of Federal Domestic Assistance 


Number 84.268, William D. Ford Federal 
Direct Loan Program) 


Dated: December 23, 1994. 
David A. Longanecker, 


Assistant Secretary for Postsecondary 
Education. 


SCHOOLS SELECTED FOR PARTICIPATION: IN THE FEDERAL DiRect SruDENT LOAN PROGRAM 1995-1996 





FFEL ID# 


School name 





001002 
001004 
001005 
001008 
001009 
001013 
OOTOTE |: 
001020: |: 
001022 
001028 
001037 
001041 
001044 
001047 
001050 
001051 
001052 
001055 
001057 
001071 
008310 
010193 
021804 
026055 
001085 
001086 
001087 
001092 
001102 
001103 
001106 
005732 
012260 
001081 
001082 
004467 
007283 


Athens State College: 
Auburn University. 


Miles College. 

Seima University. 
Spring Hill College. 
Stiliman College. 
Troy State University. 
Tuskegee University. 


Herzing Institute. 


Tucson College. 








University of Alabama. 

University of Alabama Birmingham. 
University of Alabama Huntsville. 
University of South Alabama. 
Arizona Western College. 

Auburn University Montgomery. 


Aiabama: Agricultural & Mechanical University. 
4 | University of Montevailo.. 
Atabama State University. 


John Cc. Calhoun State egg College. 


Jefferson State Community, College. 


New World College of Beauty. 
Southeast College of Technology. 
University of Arkansas Monticello. 
University of Arkansas Pine Bluff. 
Arkansas Baptist College. 
University of Central Arkansas. 
Quachita Baptist University. 
Philander Smith College. 
Williams Baptist College. 

Red River Technical College. 
East Arkansas Community College. 
Arizona State University. 
Northern Arizona University. 


Central Arizona College. 
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SCHOOLS SELECTED FOR PARTICIPATION IN THE FEDERAL DIRECT STUDENT LOAN PROGRAM 1995—1996—Continued 
State FFEL ID# School name 








008303 | Gateway Community College. 

008864 | Arizona Academy of Beauty. 

008865 | Allure Career College of Beauty. 
Arizona Automotive Institute. 

Refrigeration School. 

Arizona Academy of Beauty North. 

College of Beauty Arts & Sciences. 

Allure Career College of Beauty. 

Long Medical Institute. 

Clinton Technical institute. 

Devoe College of Beauty. 

Al Collins Graphic Design School. 

Pima Medicai Institute. 

Arizona Institute of Business & Technology. 

High Technical Institute. 

Charles of Italy Beauty College. 

Universal Technical institute. 

Art Center. 

Charles of Italy Beauty College. 

CAD institute. 

American Teller Schools of Arizona. 

Northern Arizona Institute of Technology. 

Mundus Institute. 

Conservatory of Recording Arts & Sciences. 

Chandler Gilbert Community College Center. 

Career Blazers Learning Center. 

Metropolitan College of Court Reporting. 

Carsten Institute of Hair And Beauty. 

California College of Arts & Crafts. 

California Institute of Technology. 

California Lutheran University. 

California State University Los Angeles. 

California State University Dominguez Hills. 

California State University Chico. 

California State University Sacramento. 

San Diego State University. 

California State University Northridge. 

San Francisco State University. 

Sonoma State University. 

Cerritos College. 

Chabot College. 

West Hills Community College. 

Contra Costa College. 

Cuesta Community College. 

Cypress College. 

El Camino College. - 

Foothill College Foothill Deanza Community College District. 

Fullerton College. 

Heaid Institute of Technology. 

Heald Business College. 

Lassen College. 

Long Beach Community College District Long Beach City College. 

Los Angeles City College. 

Los Angeles Harbor College. 

Los Angeles Pierce College. 

Los Angeles Valley College. 

Mt San Antonio College. 

Napa Valley College. 

Orange Coast College. 

Pasadena City College. 

Laney College. 

Rio Hondo Junior College. 

San Diego City College. 

San Diego Mesa College. 

San Francisco Theological Seminary. 

San Joaquin Delta College. 

Santa Barbara City College. 

Santa Rosa Junior College. 

Southwestern College. 

University of California Berkeley. 

University of California Davis. 


AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
CA 
CA 
CA 
CA 
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ScHoous: SELECTED FOR PARTICIPATION IN THE FEDERAL DineCT StuDENT Loan PROGRAM 1995-1996—Continued 


FFEL ID# ‘ School name 


001314 | University of California Irvine. 

001316 | University of California Riverside. 
001320 | University of California Santa Barbara. 
001321 | University of California Santa Cruz. 
001325 | University of San Francisco. 

001326 | Santa Clara University. 

001328 | University of Southern California. 
001329 | University of Pacific. 

001335 | Victor Valley College. 

001338 | West Valley Joint Community College District. 
004490 | Patten College. 

006720 | College of Alameda. 

006731 | Casa Loma College. 

007047 | Los Angeles Southwest College. 
007148 | Marinelio Schools of Beauty. 

007164 | Bryan College of Court Reporting. 
007196 | Ambassador Beauty College. 

007210 | Marinelio School of Beauty. 

007214 | Federico Colleges of Hairstyling. 
007219 | Marinello School of Beauty. 

007226 | Marinello School of Beauty. 

007229 | San Fernando Beauty Academy. 
007234 | Heald Business College. 

San Jose Beauty College. 

Dons Beauty School. 

Federico Colleges of Hairstyling. 
Coleman College. 

Marinello School of Beauty. 

Marinello School of Beauty. 

Marinello School of Beauty. 

Heald Business College. 

Academy of Art College. 

Academy Pacific Business & Travel College. 
California State College Bakersfield. 
Heald Business College. 

West Los Angeles College. 

Feather River Community College District. 
Dons School. 

Marinello School of Beauty. 

Empire College. 

Kelsey Jenney College. 

Computer Learning Center. 

Western Career College. 

Valley Commercial College. 

Santa Barbara Business College. 
Marinello School of Beauty. 

National Education Center Bryman Campus. 
National University. 

North West College of Medicai & Dental Assistants. 
San Diego Miramar College. 

Je Boutique College of Beauty. 
Manchester Beauty College. 

012445 | Modern Beauty Academy. 

012550 | Los Angeles Mission College. 

012551 | Laurel Beauty Academy. 

012651 | Elegante School of Hair Design. 
012872 | Northwest College of Medical & Dental Assistants. 
012912 | MTI Western Business College. 
012942 | Rosemead Beauty School. 

012984 | Professional Institute of Beauty. 
013075 | Carmichael Beauty College. 

013078 | Monterey Academy of Hair Design. 
013081 | Westgate Beauty College. 

013220 | Milpitas Beauty College. 

020511 | Santa Maria Beauty College. 

020549 | Elegante Beauty College. 

020577 | Aimaden Beauty College. 

020578 | Waynes College of Beauty. 

020798 | Heald Business College. 

020864 | California Cosmetology College San Jose. 
020912 | Elegance International. 

020917 | Maric Coliege-of Medical Careers. 
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SCHOOLS SELECTED FOR PARTICIPATION IN THE FEDERAL DiRECT STUDENT LOAN PROGRAM 1995—-1996—Continued 


FFEL ID# ; Schoo! name 


020932 | Watterson College. 

021125 | California School of Court Reporting. 

021168 | Irvine Coilege of Business. 

021191 | Mission College. 

021207 | San Joaquin Valley College. 

021209 | ITT Technical Institute. 

021261 | Estelle Harman Actors Workshop. 

021282 | Victor Valley Beauty College. 

021283 | Institute For Business & Technology. 

021419 | San Gorgonio Beauty College. 

021501 | Kristofers School of Beauty. 

021875 | Heald Institute of Technology. 

021884 | Sierra Valley Business College. 

022047 | Marin Beauty College. 

022086 | Madera Beauty College. 

022200 | Colleen Ohara Beauty Academy. 

022202 | California Culinary Academy. 

022309 | Frederick & Charles Beauty College. 

022418 | American Career College. 

022586 | Aiameda Beauty College. 

022623 | Heald Business College. 

022676 | Institute of Transpersonal Psychology. 

022770 | Contempo School of Beauty. 

022774 | South Coast College of Court Reporting. 

022823 | Alhambra Beauty College. 

022851 | Hilltop Beauty School. 

022980 | Design Institute of San Diego. 

022996 | Gino Robair Beauty College. 

023063 | Andon College of Modesto. 

023135 | San Joaquin Valley College of Medical & Dental Career 

023180 | Western Beauty College. 

023328 | Center For Employment Training. 

023385 | Glendale Career College. 

023387 | Miss Martys School of Beauty & Hairstyling. 

023434 | Poway Academy of Hair Design. 

023458 | Montebello Beauty College. 

024948 | Lola Beauty College. 

024960 | Huntington College of Dental Technology. 

024973 | Trinity Business College. 

025012 | Milpitas Electrolysis & Thermolysis College. 

025196 | MTi College. 

025198 | Advance Beauty College. 

025203 | Interior Designers institute. 

025372 | Palomar Institute of Cosmetology. 

025391 | Modern Technology Schoo! of X-Ray. 

025434 | Brownson Technical Schoo!. 

025459 | Hypnosis Motivation Institute. 

025490 | Maric College of Medical Careers. 

025594 | American Career College. 

025611.) Jewelry Technical Institute. 

025779 | Santa Barbara Business College. 

025780 | Santa Barbara Business College. 

025842 | Newbridge College. 

025891 | American College of Business. 

025929 | Heald Institute of Technology. 

025931 | Heald institute of Technology. 

025932 | Heaid Institute of Technology. 

025956 | Asian American International Beauty College. 

625973 | South Baylo University. 

026089 | Sound Masters Recording Engineering Schools Audio. 

026090 | Emperors College of Traditional Oriental Medicine. 

026196 | California Nannie College. 

026199 | Catherine College. 

026203 | Platt College. 

026240 | Piatt College. 

030113 | California State University San Marcos. 

030144 | Southern California College of Business & Law. 
- 030196 | DMC Automotive Training School. 

030245 | Nationwide Beauty College. 

030276 | Excell College of Business. 

030340 | Heaid Business College. 

030357 | Las Positas College. 
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’ SCHOOLS SELECTED FOR PARTICIPATION IN THE FEDERAL DIRECT STUDENT LOAN PROGRAM 1995—1996—Continued 
State FFEL ID# School name 


030399 | Platt College. 

Platt College. 

Southern California College of Court Reporting. 
Universal Computing Institute. 

International Business Institute. 

Westech College. 

Platt College. 

Computer Learning Center San Jose. 
Computer Learning Center of Anaheim. 
Fresno Institute of Technology. 

Silicon Valley College. 

California School of Court Reporting Riverside. 
Santa Barbara Business College. 

Career West Academy. 

Elite Progressive School of Cosmetology. 
Central California School of Continuing Education. 
Academy of Court Reporting. 

University of Denver Colorado Seminary. 
Colorado State University. 

lliff School of Theology. 

Mesa State Colllege. 

Regis University. 

University of Southern Colorado. 

University of Colorado Boulder. 

Western State College of Colorado. 

Colorado Mountain Junior College District. 
University of Colorado Health Sciences Center. 
Colorado Aero Technology. 

Denver Institute of Technology. 

Aims College. 

Denver Technical College. 

Rocky Mountain College of Art & Design. 

PPI Health Careers School. 

Community College of Denver. 

Morgan Community College. 

Penrose Hospital School of Medical Technology. - 
011572 | Colorado School of Trades. 

020789 | Colorado Institute of Art. 

021321 | Colorado Beauty College III. 

021590 | American Diese! & Automotive College. 
021676 | Denver Paralegal Institute. 

021713 | Americana Academy of Beauty #6. 

022462 | Penrose Hospital School of Histologic Technique. 
022537 | Technical Trades Institute. 

022675 | Glenwood Beauty Academy. 

022958 | Penrose Hospital School of Diagnostic Medica! Sonography. 
025901 | Hair Dynamics Education Center II. 

030149 | Platt College. 

030278 | Colorado School of Travel. 

030669 | Technical Trades Institute. 

001374 | Albertus Magnus College. 

001378 | Central Connecticut State University. 

001380 | Western Connecticut State College. 

001394 | Morse School of Business. 

001414 | Trinity College. 

002804 | Hartford Graduate Center. 

007303 | New England Technical Institute of Connecticut. 
010779 | Porter & Chester Institute. 

010887 | Connecticut Business Institute. 

012289 | Sampieri School of Hair Design. 

012425 | Stone Academy. 

012913 | Leon Institute of Hair Design. 

020740 | Branford Hall School of Business. 

021066 | Hartford Secretarial School. 

021344 | Connecticut Institute of Art. 

022288 | Baran Institute of Technology. 

022449 | Data Institute. 

030948 | Industrial Management & Training Institute. 
022057 | Moro Beauty College. 

023276 | Advertising Arts College. 

004504 | Barnes Business College. 

001434 | American University. 
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001441 | University of the District of Columbia. 
001444 | George Washington University. 

001448 | Howard University. 

001428 | Delaware State College. 

001431 | University of Delaware. 

021449 | Delaware Technical & Community College Stanton Wilmington. 
021904 | Schilling Douglas School of Hair Design. 
001467 | Bethune Cookman College. 

001471 | Central Florida Community College. 
001480 | Florida Agricultural & Mechanical University. 
001486 | Ficrida Memorial College. 

001501 | Lake City Community College. 

001519 | Santa Fe Community College. 

001535 | University of Florida. 

003955 | University of West Florida. 

008849 | Palm Beach Atlantic College. 

008878 | International Fine Arts College. 

010035 | Southern College. 

010195 | Art institute of Ft Lauderdale. 

021519 | Keiser College of Technology. 

022808 | New Engjiand Institute of Technology Palm Beach. 
023257 | Labaron Hairdressing Academy. 
023258 | Labaron Hairdressing Academy Brockton. 
023268 | Sunstate College of Hair Design. 
023269 | Sunstate Academy of Hair Design. 
023342 | Southeastern Academy. 

023384 | Ft Pierce Beauty Academy. 

023407 | Labaron Hairdressing Academy. 
025732 | La Belle Beauty Academy. 

025862 | Segal Institute of Court Reporting. 
025971 | Labaron Hairdressing Academy. 
026146 | Career Center. 

030000 | Reese institute School of Message Therapy. 
030032 | Ward Stone College. 

Florida Institute of Massage Therapy. 
Recreational Vehicle Service Academy. 
National Aviation Academy. 
International College. 

Technical Career Institute. 

Business & Technology Institute. 
institute of Specialized Training & Management. 
Pompano Academy of Aeronautics. 

Hi Technicians School of Miami. 

Rollins College. 

Darton College. 

Albany State College. 

Atlanta Christian College. 

Berry College. 

Clark Atlanta University. 

Columbus College. 

Fort Valley State College. 
interdenominational Theological Center. 
Georgia Institute of Technology. 
Southern College of Technology. 
Georgia Southern University. 

Georgia State University. 

Kennesaw State College. 

Mercer University Main. 

Middle Georgia College. 

Morehouse College. 

Morris Brown College. 

Paine College. 

Piedmont College. 

Savannah State College. 

Shorter College. 

University of Georgia. 

Valdosta State College. 

Wesleyan College. 

West Georgia College. 

Georgia College. 

Devry Institute of Technology. 

Art institute of Atlanta. 
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011574 | Bauder College. 

013039 | South College. 

020897 | Massey Business College. 

021136 | American College For The Applied Arts. 
021415 | Savannah College of Art & Design. 
022053 | Kerr Business College. 

022172 | Portfolio Center. 

025027 | Advanced Career Training. 

025200 | International School of Skin & Nailcare. 
025613 | Total Image University of Cosmetology. 
025830 | Gwinnett College of Business. 

026052 | Metropolitian School of Hair Design. 
026214 | Asher Schoo! of Business. 

030891 | Georgia Institute of Cosmetology. 
030906 | Cobb Beauty College. 

003935 | University of Guam. 

030178 | Travel Institute of The Pacific. 

001847 | Buena Vista College. 

001850 | Central University of lowa. 

001854 | Coe College. 

001857 | Southwestern Community College. 
001866 | Graceland College. 

001869 | lowa State University of Sciency & Technology. 
001874 | Luther College. 

001875 | Marshalltown Community College. 
001877 | North lowa Area Community College. 
001880 | Mt. Mercy College. 

001881 | Mt. St. Clare College. 

001887 | Simpson College. 

University of Northern lowa. 

University of Dubuque. 

University of lowa. 

Waldorf College. 

Xavier University of Louisiana. 
Kirkwood Community College. 





Des Moines Area Community ‘College. 
Capri Cosmetology College. 

Stewart School of Hairstyling. 

La James College of Hairstyling. 
lowa School of Beauty. 

Indian Hills Community College. 

La James College of Hairstyling. 

La James College of Hairstyling. 
Hamilton Technical College. 

La James College of Hairstyling of Cedar Falls. 
La James College of Hairstyling. 

La James College of Hairstyling. 
Professional Cosmetology Institute. 
Institute of Cosmetology Arts. 

Faust institute of 

La James College of Hairstyling. 

lowa School of Beauty. 

Southwest lowa Cosmetology College. 
lowa School of Beauty. 

Business & Banking Institute. 
Business & Banking Institute. 

Allen College of Nursing. 

Boise State University. 

College of Southern Idaho. 

Idaho State University. 

Northwest Nazarene College. 
University of Idaho. 

ITT Technical Institute. 

Mr. Leons School of Hair Design. 
New Images Academy of Beauty. 
Barat College. 

Bradley University. 

City College Chicago Richard J. Daley College. 
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001655 | Wilbur Wright College. 

001664 | College of St. Francis. 

001665 |. Columbia College. 

001666 | Concordia College. 

001671 | DePaul University. 

001674 | Eastern Illinois University. 

001675 | Elgin Community College District #509. 
001676 | Elmhurst College. 

001684 | Greenville College. 

001692 | Illinois State University. 

001699 | Joliet Junior College. 

001700 | Judson College. 

001704 | Knox College. 

001705 | illinois Valley Community College. 

001709 | Lincoln College. 

001716 | MacCormac College. 

001722 | McKendree College. 

001732 | National College of Chiropractics. 

001737 | Northern Illinois University. 

001749 | Roosevelt University. 

001758 | Southern lilinois University Carbondale. 
001759 | Southern Illinois University Edwardsville. 
001775 | University of Illinois. 

001776 | University of Illinois Chicago. 

001780 | Western Illinois University. 

William Rainey Harper College. 

St Joseph College of Nursing. 

lilinois Central College. 

Parkland Coilege. 

Coyne American Institute. 

Shawnee College. 

John A Logan College. 

Educators of Beauty. 

Alvareitas College of Cosmetology. 

Rockford Business College. 

Morrison Institute of Technology. 

Governors State University. 

Coiffure School of Cosmetology Arts & Sciences. 
Educators of Beauty. 

Lincoln Technical institute. : 

Devry Institute of Technology. 

Northwestern Business College. 

Capri Garfield Ridge Schoo! of Beauty Culture. 
Capri Oak Forest College of Beauty Culture. 
Undergraduate School of Cosmetology. 
Arlington Academy. 

Don Roberts Beauty School. 

International Academy of Merchandising & Design. 
Mr Johns School of Cosmetology of Decatur. 
Mac Daniels Beauty School. 

Hair Professionals Academy of Cosmetology. 
Hair Professionals School of Cosmetology. 
Altamore School of Cosmetology Inc. 

Tyler School of Secretarial Sciences. 

Devry Institute of Technology. 

Oehrlein School of Cosmetology. 

Hair Professionals School of Cosmetology. 
Hair Professionals Academy of Cosmetology. 
Belleville Barber College. 

Concept College of Cosmetology. 

Hair Professionals Career College. 

Alvareitas College of Cosmetology. 

Cooking & Hospitality Institute of Chicago (The). 
Lincoin Technical Institute. 

Medical Careers Institute. 

Hair Professionals Academy of Cosmetology. 
Fox College. 

Environmental Technical Institute. 

Niles School of Beauty Culture. 

tilinois institute of Cosmetology. 

Youngs Beauty School. 

OIC Vocational Institute. 
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030252 | Nu Wave School of Hair Design. 
030653 | Broadway Beauty School. 
030706 | Sanford Brown College. 
030784 | Cameo Beauty Academy. 
030792 | Heartland School of Business. 
030829 | Rosel School of Cosmetology. 
031018 | Connecticut School of Broadcasting. 
001786 | Ball State University. 
001793 | Eartham ae wa 
001799 | Goshen 
001809 | Indiana University Btoomington. 
001816 | Indiana University South Bend. 
001820 | Manchester College. 
001821 | Marian College. 
001830 | Rose Hulman institute of Vechnalogy. 
001832 | St Francis College. 
001837 | St Meinrad College. 
001839 | Tri State University. 
001842 ie oom University. 
004583 College. 
007938 Uunwoln Technical Institute. 
009777 | Professional Careers institute. 
010151 | Vincennes Beauty College. 
010618 | Mid America College of Funeral Service. 
020848 | Ravenscroft Beauty College. 
021032 | Commonwealth Business Coliege. 
021584 | Indiana Business College. 
021588 = Roberts Beauty School. 
021643 | Don Roberts School of Hair Design. 
022417 | PJs College of Cosmetology. 
023048 | PJs College of Cosmetology. 
023372 | PJs College of Cosmetology. 
023452 | A Cut Above Beauty College. 
025297 | Indiana Cosmetology Academy. 
025511 | PJs College of Cosmetology. 
026158 | College of Court Reporting. 
026228 | indiana Cosmetology Academy. 
001909 | Cloud County Community College. 
001911 | Colby Community College. 
001913 | Dodge City Community College. 
001921 | Highland Community College. ‘\ 
001923 | Hutchinson Community College. 
001928 | Kansas State University Agriculture & Applied Science. 
001929 | Kansas Wesleyan University. 
001940 | Southwestern College. 
005266 | Northeast Kansas Area Vocational Technical School. 
005268 | Southeast Kansas Area Vocational Technical School. 
007032 | Midamerica Nazarene College. 
008244 | Johnson County Community College. 
008682 | Academy of Hair Design. 
010461 | Topeka Technical College. 
022049 | American Academy of Hair Design. 
022577 | Hays Academy of Hair Design. 
030313 | Superior Schoot of Hairstyling. 
030662 | Bryan Travel College. 
001964 | Georgetown College. 
001968 | Kentucky State University. 
001970 | Lees College. 
001976 | Morehead State University. 
001979 | Paducah Community College. 
001989 | University of Kentucky. 
001990 | Ashland Community College. 
001991 | Elizabethtown Community College. 
101993 | Henderson Community College. 
. 001994 | Hopkinsville Community College. 
001996 | Prestonsburg Community College. 
001997 | Somerset Community College. 
001998 | Southeast Community College. 
002001 | Thomas More College. 
002002 | Western Kentucky University. 
004617 | Fugazzi Business College. 
004618 | Spencerian College. 
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004619 | Sullivan College. 

006960 | Maysville Community College. 
006961 .| Jefferson Community College. 
006962 | Hazard Community College. 
009010 | Madisonville Community College. 
009707 | Lexington Community College. 
010424 | Kaufman Beauty School. 

010489 | Kentucky College of Business. 
012088 | Louisville Technical Institute. 
012914 | Hair Design School. 

022629 | Tri State Beauty Academy. 
022798 | Etown Beauty School. 

023184 | New Image Careers. 

024911 | Kentucky Career Institute. 
030262 | Heads West Kentucky Beauty College. 
030292 | Nu Tek Academy of Beauty. 
030360 | School of Business And Banking. 
030708 | Computer School. 

030777 | Computer Education Services. 
030828 | Kentucky Career Institute. 
002004 | Dillard University. 

002008 | Louisiana Technical University. 
002016 | Loyola University New Orleans. 

. 002025 | Southern University & A&M College. 
002026 | Southern University New Orleans. 
007686 | Southern University Shreveport Bossier. 
020555 | Delta School of Business & Technology. 
020651 | R E T S Training Center. 
021661 | Elaine P Nunez Community College. 
021662 | International Technicians Institute. 
025383 | Louisiana Art Institute. 
025822 | Guys Shreveport Academy of Cosmetology. 
030112 | Domestic Health Care institute. 
030614 | Ascension College. 
030615 | Refrigeration School of New Orleans. 
030802 | Louisiana Training Center. 
002115 | Amherst College. 
002119 | Atlantic Union College. 
002120 | Merrimack College. 
002126 | Berklee College of Music. 
002129 | Boston Conservatory. 
002130 | Boston University. 
002132 | Bradford College. 
002133 | Brandeis University. 
002134 | Burdett School. 
002139 | Clark University. 
002146 | Emerson Coliege. 
002151 | Franklin Institute of Boston. 
002155 | Harvard University. 
002156 | Radcliffe College. 
002161 | University of Massachusetts Lowell. 
002164 | New England College of Optometry. 
002175 | Quinsigamond Community College. 
002178 | Massachusetts Institute of Technology. 
002180 | Massachusetts College of Art. 
002181 | Massachusetts Maritime Academy. 
002183 | Bridgewater State College. 
002184 | Fitchburg State College. 
002187 | North Adams State College. 
002189 | Westfield State College. 
002192 | Mt Holyoke College. 
002193 | Mt Ida College. 
002209 | Smith College. 
002211 | Springfield College. 
002217 | Stonehill College. 
002221 | University of Massachusetts Amherst. 
002222 | University of Massachusetts Boston. 
002225 | Wentworth Institute of Technology. 
002226 | Western New England College. 
002229 | Williams College. 
004661 | Hampshire College. 

Greater Lowell Regional Vocational Technical School. 
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MA 007484 | Newbury College. 
008078 | Springfield Technical Community College. 
009645 | Simons Rock of Bard College. 
011685 | Wentworth Technical School. 
012042 | Mansfield Beauty Schools. 

012068 | Mansfield Beauty Schools. 

012921 | Blaine The Hair & Beauty School. 
020794 | Blaine The Hair & Beauty School. 
020922 | Blaine Hair School. 

022151 | Hallmark Institute of Photography. 
023382 | Bay State School of Appliances. 
002062 | Bowie State University . 

002068 | Coppin State College. 
002071 | Frederick Community College. 
002072 | Frostburg State College. 
002076 | Hood College. 
002077 | Johns Hopkins University. 
002078 | Loyola College. 
002083 | Morgan State University. 
002091 | Salisbury State College. 

002096 | St Marys Seminary & University. 
002099 | Towson State University. 
002103 | University of Maryland College Park. 
002104 | University of Maryland Baltimore. 
002105 | University of Maryland Baltimore County. 
002106 | University of Maryland Eastern Shore. 
002108 | Washington College. 
007490 | Lincoin Technical Institute. 
007491 | RE T S Electronic Schools. 
007936 | Lincoln Technical Institute. 
007946 | Hagerstown Business College. 
008263 | Award Beauty School. 
009935 | Dundalk Community College. 
010014 | Garrett Community College. 
010246 | Fleet Business School. 
010319 | Medix School. 
010410 | Arundel Institute of Technology. 
011644 | University of Maryland University College. 
020836 | TESST Electronics & Computer Institute. 
021679 | Technical Center. 
022889 | Abbie Business institute. 
023438 | Montgomery Beauty School. 
002033 | University of Maine Presque Isle. 
002036 | Bates College. 
002039 | Colby Coliege. 
002052 | Thomas College. 
002054 | University of Southern Maine. 
006760 | University of Maine Augusta. 
009038 | Mr Bernards School of Hair Fashion. 
021044 | Head Hunter I! School of Hair Design. 
002236 | Alma College. 
002238 | Andrews University. 
002241 | Calvin College. 
002243 | Central Michigan University. 
002260 | Ferris State University. 
002268 | Grand Valley State University. 

. 002270 | Henry Ford Community College. 
002273 | Hope College. 
002275 | Kalamazoo College. 
002276 | Kellogg Community College. 
002278 | Lansing Community College. 
002279 | Lawrence Institute of Technology. 
002282 | Madonna University. 
002284 | Marygrove College. 

002288 | Michigan Christian College. 
002290 | Michigan State University. 
002293 | Lake Superior State University. 
002301 | Northern Michigan University. 
002307 | Oakland University. 
002315 | Schooicraft College. 
002325 | University of Michigan. 
002326 | University of Michigan Dearborn. 
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Mi 002327 | University of Michigan Fiint. 

Mi 002328 | Washtenaw Community College. 

MI 002329 | Wayne State University. 

MI 002330 | Western Michigan University. 

Mi 004069 | University of Minnesota Crookston. 

MI 004673 | Baker College. 

M! 006770 | Great Lakes Junior College of Business. 
MI 008178 | Chic University of Cosmetology. 

Mi 008906 | Macomb County Community College South Campus. 
MI 008946 | Port Huron Cosmetology College. 

Mi 010639 | Alpenas Hoilywood School of Beauty. 
MI 010827 | David Pressley Professional School of Cosmetology. 
MI 011858 | National Education Center National Institute of. 
020603 | Hawes Career Institute. 

021256 | Michigan College of Beauty. 

021410 | Fashion School of Beauty. 

022857 | Bayshire Beauty Academy. 

023245 | Michigan College of Beauty. 

024985 | Hairacy College of Cosmetology. 
024986 | Hairacy |i College of Cosmetology. 
025194 | Ferraris School of Cosmetology & Advanced Hair Design. 
025336 | Ross Medical Education Center. 

025401 | Northwestern Beauty Academy. 

025575 | American Education Centers. 

025756 | Academy of Health Careers. 

025879 | High Technical Learning. 

025946 | Howell College of Cosmetology. 

025947 | Fenton School of Hair Design. 

025957 | Hillsdale Beauty College. 

026064 | Wayne Starr School of Cosmetology. 
030055 | Air Con Technical Institute. 

030114 | Cadillac Academy of Beauty. 

030232 | Travel Training Center. 

002336 | Bemidji State University. 

002341 | College of St Benedict. 

002353 | Gustavus Adolphus College. 

002379 | St. Johns University. 

002388 | University of Minnesota Duluth. 

002389 | University of Minnesota Morris Campus. 
003969 | University of Minnesota Twin Cities. 
004642 | Giobe College of Business. 

004648 | Rasmussen Business College. 

007351 | National Education Center Brown Institute Campus. 
007352 | McConnell School. 

007353 | Nei College of Technology. 

007580 | Lakeland Medical Dental Academy. 
067619 | Medical institute of Minnesota. 

008694 | St Cloud Business College. 

009600 | Cosmetology Careers Unlimited. 
009602 | Oliver Thein Beauty School. 

009892 | Duluth Business University. 

010490 | Regency Beauty Academy. 

011017 | Minneapolis Drafting School. 

011686 | Rasmussen Business College Minneapolis. 
020973 | Hastings Beauty School. 

021523 | School of Communications Arts. 
021598 | Cosmetology Career Unlimited. 

022381 | Minnesota Cosmetology Education Center. 
025436 | Ritas Moorhead Beauty School. 

002454 | Central Missouri State University. 
002457 | Concordia Seminary. 

002460 | Culver Stockton College. 

002479 | Lincoln University. 

002482 | Maryville University. 

002488 | Missouri Southern State College. 
002496 | Northwest Missouri State University. 
002501 | Southeast Missouri State University. 
002503 | Southwest Missouri State University. 
002516 | University of Missouri Columbia. 
002517 | University of Missouri Rolla. 

002518 | University of Missouri Kansas City. 
002519 | University of Missouri St Louis. 
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MO 002524 | William Jewell College. 

MO 006385 | Deaconess College of Nursing. 

MO. 008862 | East Centra! College. 

MO 009139 | Maple Woods Community College. 

MO 009520 | National Academy of Beauty Arts. 
010405 | Electronics institute. 

020561 | Four Rivers Area Vocational Technical School. 
020636 | Tad Technical Institute Kansas City. 
020714 | St Louis Technical. 

021211 | Midwest Institute For Medical Assistants. 
021659 | Chillicothe Beauty Academy. 

022052 | Sanford Brown College. 

022428 | Gibson Technical Center. 

023040 | Missouri Technical School. 

024984 | National Career Institute. 

025208 | Merrell University of Beauty Arts & Sciences. 
025438 | Paris Ii Educational Center. 

025997 | Vatterott College. 

030361 | Aero Mechanics School. 

030417 | Ste Genevieve Beauty College. 

030663 | Bryan Travel College. 

030845 | Lael College & Graduate School. 
002396 | Alcorn State University. 

002401 | Coahoma Community College. 

002407 | Hinds Community College. 

002439 | Tougaloo College. 

011461 | Wesley College. 

011517 | American Beauty College. 

* 024902 | Institute For Cosmetology Sciences. 
025021 | Creations College of Cosmetology. 
030218 | Southern Drivers Academy. 

002527 | College of Great Falls. 

002532 | Montana State University. 

022362 | May Technical College. 

023225 | Maddios Hairstyling & Cosmetology College. 
002905 | North Carolina Agricultural & Technical State University. 
002907 | University of North Carolina Asheville. 
002909 | Barber Scotia College. 

002910 | Belmont Abbey College. 

002911 | Bennett College. 

002926 | Elizabeth City State University. 

002928 | Fayetteville State University. 

002931 | Guilford College. 

002933 | High Point University. 

002936 cate 4 Smith University. 

002937 | Kings College. 

002941 | Lenoir Rhyne College. 

002942 | Livingstone College. 

002946 | Methodist College. 

002950 | North Carolina Central University. 
002962 | Shaw University. 

002968 | St Augustines College. 

002973 | Gaston College. 

002975 | University of North Carolina Charlotte. 
002981 | Western Carolina University. 

003981 | North Carolina School of The Arts. 
007814 | Brookstone College of Business. 
011194 | Stanly Community College. 

011799 | Mitchells Hair Styling Academy. 
020565 | Mitchells Hair Styling Academy. 
021105 | American Business & Fashion Institute. 
022278 | Mitchells Hair Styling Academy. 
022279 | Mitchells Hair Styling Academy. 
022863 | Carolina Beauty College. 

023371 | Alliance Tractor Trailer Training Center. 
026135 | Arnolds Beauty College. 

030339 | Sanford School of Cosmetology. 
004847 | Interstate Business College. 

022982 | Headquarters Academy of Hair Design. 
026195 | Meyer Vocational! Technical School. 
002539 | Chadron State College. 

002543 | Dana College. 
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NE 002553 | Midland Lutheran College. 
002560 | Western Nebraska Community College. 
002565 } University of Nebraska Lincoin. 
004721 | Lincoin School of Commerce. 
007501 | Universal Technical institute. 
009862 | Clarkson College. 
010197 | Stewart School of Hairstyling. 
011217 | Omaha Coilege of Health Careers. 
030343 | Dr Welbes College of Massage Therapy. 
_ 004730 | Mcintosh College. ; 
004731 | Daniel Webster College. 
021748 | Michaels School of Hair Design. 
023597 | Northeast Career Schools. 
002609 | Rowan College of New Jersey. 
002613 | Jersey City State College. 
002616 | Monmouth College. 
002617 | Montclair State College. 
002621 | New Jersey Institute of Technology. 
002622 | Kean College of New Jersey. 
002625 | William Paterson College of New Jersey. 
002627 | Princeton University. 
Rider University. 
Rutgers The State University of New Jersey. 
Seton Hall University. 
Stevens institute of Technology. 
Trenton State College. 
Mercer County Community College. 
St Francis Hospital School of Nursing. 
Lincoin Technical Institute. 
Berkeley College of Business Garret Mount. 
Lincoin Technical Institute. 
Plaza School. 
Parisian Beauty School. 
Burlington County College. 
Capri Institute of Hair Design. 
Ramapo College of New Jersey. 
Richard Stockton College of New Jersey. 
P B Method of Hair Design. 
Joseph Paterno College of Beauty Culture. 
Chubb institute. 
Natural Motion Institute of Hair Design. 
Brick Computer Science Institute. 
Dover Business College. 
Ho Ho Kus School. 
Roman Academy of Beauty Culture. 
Capri Institute of Hair Design Paramus. 
Harris School of Business. 
Uitrasound Diagnostic Schoo!. 
Du Cret School of The Arts. 
Pennco Technology. 
Berdan Institute. 
Capri Institute of Hair Design. 
Capri Institute of Hair Design. 
Star Technical Institute. 
Gloucester County Vocational School. 
New Horizons Institute of Cosmetology. 
Shore Beauty School. 
Capri institute of Hair Design. 
Business Training Institute. 
Artistic Academy of Hair Design. 
Hair Fashion institute. 
Academy of Computer Graphics. 
Star Technical Institute. 
Ultrasound Diagnostic School. 
Ultrasound Diagnostic School. 
Ultrasound Diagnostic School. 
Business Training Institute of Lakeiand. 
New Mexico Junior College. 
University of New Mexico. 
Hollywood Beauty School. 
Mr Johns Academy of Beauty Culture. 
Rasmussen Business College Mankato. 
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International Business College Las Cruces. 
International Business College Ala 
Montes Academy of Cosmetology #1. 
Albuquerque Career Institute. 
Metropolitan College of Court Reporting. 
University of Nevada Reno. 

University of Nevada, Las Vegas. 
Academy of Hair Design. 

Las Vegas Gaming & Technical School. 
Professional Careers. 

Interior Design Institute. 





Bank Street College of Education. ' 

CUNY Brooklyn College Midwood. 
CUNY City College. 
CUNY Hunter College. 
CUNY Queens College. 
CUNY Borough of Manhattan.Community College. 
CUNY Bronx Community College 
CUNY John Jay College of Criminal Justice. 
CUNY Kingsborough Community College. 
CUNY New York City Technical College. 
Queensborough Community College. 
CUNY College of Staten Island College. 
Clarkson University. 
College of New Rochelle. 
Corneil University Endowed College. 
Fordham University. 
Hamilton College. 
Hobart & William Smith Colleges. 
Ithaca College. 
Julliard School: 
New York College of Podiatric Medicine. 
Manhattan College. 
Marist College. 
nh eae College. 


New one University. 

Pace University. 

Pratt Institute. 

Rensselaer Polytechnic Institute. 

Roberts Wesleyan College. 

Rochester Institute of Technology. 

St Lawrence University. 

SUNY Binghamton. 

SUNY Buffalo. 

SUNY College Brockport. 

SUNY College Cortland. 

SUNY College Plattsburgh. 

SUNY College Potsdam. 

SUNY Agricuitural & Technical College Canton. 
SUNY Agricultural & Technical College Morrisville. 
SUNY Dutchess Community College. 

SUNY Hudson Valley Community College. 
SUNY Mohawk Valley Community College. 
SUNY Monroe Community College. 

Utica College. 

University of Rochester. 

Columbia University Teachers College. 
CUNY York College. 

CUNY Graduate School & University Center. 
Long Island University Brooklyn. 

SUNY Herkimer County Community College. 
Monroe College. 

Eastman School of Music. 

Stratton College. 

Schenectady County Community College. 
CUNY Herbert H Lehman College. 

CUNY Bernard M Baruch College. 

island Drafting & Technical Institute. 
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SCHOOLS SELECTED FOR PARTICIPATION IN THE FEDERAL DIRECT STUDENT LOAN PROGRAM 1995—1996—Continued 
State FFEL ID# Schoo! name 


007394 | Berkeley School of Manhattan. 

007421 | Berkeley School of Westchester. 

007466 | Laboratory Institute of Merchandising. 
007573 | Learning Institute For Beauty Sciences. 
008495 | Jamestown Business College. 

008614 | Rabbinical Coliege Bobover Yeshiva Bhei Zion. 
009109 | Riverside School of Aeronautics. 

009129 | Learning Institute For Beauty Sciences. 
009313 | Owensboro Junior College of Business. 
009343 | ETI Technical College. 

009409 | Central City Business Institute. 

009769 | College For Human Services. 

010051 | CUNY La Guardia Community College. 
010097 | CUNY Medgar Evers College. 

010465 | Learning Institute For Beauty Sciences. 
010551 | New York School For Medical & Dental Assistants. 
011678 | SUNY Institute of Technology At Utica Rome. 
011916 | Drake Business School. 

012293 | Veeb Nassau County School of Practical Nursing. 
012414 | Learning Institute For Beauty Sciences. 
012561 | Five Towns College. 

020564 | Capri School of Hair Design. 

021700 | Swedish Institute. 

021739 | Ulster County BOCES School of Practical Nursing. 
021763 | Spencer Business & Technical Institute. 
022195 | Mildred Elley Business School. 

022949 | Institute of Audio Research. 

023487 | Career Blazers Learning Center. 

024543 | New York University Medical Center. 
024601 | University of Rochester School of Medicine & Dentistry. 
025256 | New York Restaurant School. 

025858 | Tefft Business School. 

026001 | Graduate School of Figurative Art. 

026166 | Shear Ego International Schoo! of Hair Design. 
030310 | Travel institute. 

030962 | Charles Stuart Schooi of Diamond Setting. 
003012 | Ashland University. 

003018 | Bowling Green State University. 

003024 | Case Western Reserve University. 

Central State University. 

Cleveland Institute of Music. 

College of Wooster. 

Cuyahoga Community College. 

Denison University. 

University of Findlay. 

Franklin University. 

Hiram College. 

Miami Jacobs College. 

Wright State University. 

Ohio State University. 

Devry Institute of Technology. 

Ohio University. 

Ohio Wesleyan University. 

University of Rio Grande. 

Sinclair Community College. 

Tiffin University. 

University of Dayton. 

University of Toledo. 

Wilberforce University. 

Xavier University. 

Good Samaritan Hospital School of Nursing. 
Kettering College of Medical Arts. 

West Side Institute of Technology. 

3B School of Beauty. 

Ohio State Beauty Academy. 

Ohio Auto Diesel Technical Institute. 
Boardman Beauty School. 

Southern State Community College. 

Virginia Marti College of Fashion & Art. 
international College of Broadcasting. 

Ohio institute of Photography & Technology. 
Trumbull Business College Inc. 
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SCHOOLS SELECTED FOR PARTICIPATION IN THE FEDERAL DIRECT STUDENT LOAN PROGRAM 1995—1996—Continued 





State FFEL ID# Schoo! name 


OH 020695 | Akron Medical Denial Institute. 

OH 021107 | Cleveland Institute of Dental Medical Assistants. 
OH 021521 | Academy of Court Reporting. 

OH 021851 | ESI Career Center. 

OH 021907 | RETS Technical Cenier. 

OH 022205 | Gods Bible School & College. 

OH 022225 | Cincinnati School of Court Reporting & Business. 
OH 022744 | Bryant & Stratton Business Institute Cleveland West. 
OH 023343 | International Academy of Hair Design. 

OH 023538 | Alliance Beauty Coliege. 

OH 025283 | TDDS. 

OH 025600 | Hair Academy. 

OH 030079 | Southeastern Business College. 

OH 030682 | Connecticut School of Broadcasting. 

OH 030778 | ETI Technical College. 

OH 030780 | Connecticut School of Broadcasting. 

OK 003157 | Langston University. 

OK 003168 | Rogers State College. 

OK 003170 | Oklahoma State University. 

OK 003183 | St Gregorys College. 

OK 003185 | University of Tulsa. 

OK 003985 | Oral Roberts University. 
OK 007678 | National Education Center Spartan School of Aeronautics. 
OK 025974 | Pontotoc Area Vocational Technical Schoot. 
OK 030673 | Metropolitan College of Legal Studies. 

OK 030813 | Metropolitan College of Court Reporting. 
OR 001339 | Western Baptist College. 

OR 003189 | Clatsop Community College. 

OR 003193 | Eastern Oregon State College. 

OR 003194 | George Fox College. 

OR 003209 | Western Oregon State College. 

OR 003210 | Oregon State University. 

OR 003212 | Pacific University. 

OR 003216 | Portiand State University. 

OR 003219 | Southern Oregon State College. 

OR 003222 | Umpqua Community College. 

OR 003223 | University of Oregon. 

OR 003224 | University of Portland. 

OR 003227 | Willamette University. 

OR 004882 | Oregon Health Sciences University. 

OR 009532 | A Art College of Beauty. 

OR 009581 | Springfield College of Beauty. 

OR 023301 | Pioneer Pacific College. 

OR 025216 | Columbia College of Business. 

OR 025788 | Northwest Nannies Institute. 

003259 | Eastern College. 

003266 | Gannon University. 

003267 | Geneva College. 

003268 | Gettysburg College. 

003272 | Harcum Junior College. 

003288 | Lebanon Valley College. 

003290 | Lincoln University. 

003294 | Manor Junior College. 

003298 | Messiah College. 

003316 | California University of Pennsylvania. 
003317 | Cheyney University of Pennsylvania. 
003353 | Philadelphia College of Pharmacy & Science. 
003359 | Robert Morris College. 

003371 | Tempie University. 

003386 | Valley Forge Military Junior College. 
003399 | York College of Pennsytvania. 

004886 | Electronic Instructors. 

005310 | Pittsburgh institute of Aeronautics. 

006810 | Lehigh County Community College. 

0071914 | Northampton Gounty Area Community College. 
007341 | International Beauty School. 

007436 | ICM School of Business. 

007437 | Pittsburgh Technical Institute. 

007470 | Art Institute of Pittsburgh. 

007759 | Lincoin Technical Institute. 

007832 | Lincoln Technical Institute. 

007839 | Triangle Technical. 














Federal Register / Vol. 59, No. 249 / Thursday, December 29, 1994 / Notices 67575 








SCHOOLS SELECTED FOR PARTICIPATION IN THE FEDERAL DIRECT STUDENT LOAN PROGRAM 1995-1996—Continued 





FFEL ID# ' School name 


Art Institute of Philadelphia. 

Chubbs Institute Keystone School. 

Gordon Phillips School of Beauty Culture. 

Pennco Technical. 

Bradford School. 

Gordon Phillips Schoo! of -tobeiguaea Culture. 
International Beauty School 

Computer Technical. 

Pennsylvania Institute of Technology. 

Sawyer School. 

Rosedale Technical institute. 

Gordon Phillips School of Beauty Culture. 
Yeshivath Beith Moshe. 

Uniontown Beauty Academy. 

Gordon Phillips Schoo! of Beauty Culture. 

Triangle Technical. 

J H Thompson Academies. 

York Technical Institute. 

Triangle Technical. 

Gordon Phillips School of Beauty Culture. 

Gordon Phillips School of Beauty Culture. 

Triangle Technical. 

Orleans Technical institute. 

Ambler Beauty Academy. 

Lancaster School of Cosmetology. 

Pittsburgh Diesel Institute. 

Barber Styling Institute. 

International Beauty School. 

international Beauty School. 

Pace Institute. 

CHI Institute. 

PJA School. 

Computer Learning Network Resident School. 
Randy Rick Beauty Academy. 

Computer Learning Center. 

Gordon Phillips School of Beauty Culture. 
Academy of Beauty Culture. 

Laurei Business Institute. 

Bradley Academy For The Visual Arts. 

Career Training A 

Jean Madeline Education Center For Cosmetology. 
Pennsylvania Institute of Culinary Arts. 

Tri State Business Institute. 

Allied Medical Careers. 

Allied Medical Careers. 

Allegheny Business Institute. 

Data Processing Trainers. 

Institute For Science & Business Education. 
Antonelli Medical & Professional Institute. 
Computer Learning Network. 

Star Beauty Academy. 

‘Pontifical Catholic University of Puerto Rico. 
University of The Sacred Heart. 

Inter American University of Puerto Rico. 

Inter American University of Puerto Rico Aguadalla. 
Inter American University of Puerto Rico Metropolitan. 
College University Del Este. 

University of Puerto Rico Humacao University College. 
University of Puerto Rico Mayaguez. 

Bayamon Central University. 

Inter American University of Puerto Rico Arecibo. 
Inter American University of Puerto Rico Barranquitas. 
Inter American University of Puerto Rico Bayamon. 
Inter American University of Puerto Rico Ponce. 
University of Puerto Rico Rio Piedras Campus. 
University of Puerto Rico Cayey University College. 
University Del Turabo. 

University Politecnica De Puerto Rico. 

Electronic Data Processing College of Puerto Rico. 
Abbynell Beauty & Technical Institute. 

Antilles School of Technical Careers. 

National College of Business & Technology. 
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SCHOOLS SELECTED FOR PARTICIPATION IN THE FEDERAL DIRECT STUDENT LOAN PROGRAM 1995-1996—Continued 
State FFEL ID# School name 


PR 022764 | International Junior College. 

PR 022827 | inter American University of Puerto Rico Guayama. 

PR 022828 | Inter American University of Puerto Rico Fajardo. 

PR 023236 | Ponce College of Technology. 

023406 | Humacao Community College. 

025054 | Atlantic College. 

025349 | Ponce Paramedical College. 

025875 | University Metropolitana. 

003401 | Brown University. 

003406 | Providence College. 

003409 | Rhode Island School of Design. 

003410 | Roger Williams College. 

003414 | University of Rhode Island. 

007845 | New England Institute of Technology. 

021717 | School of Medical Secretarial Sciences. 

025328 | Lorettas School of Cosmetology. 

030694 | New England Technical College. 

030800 | Newport School of Hairdressing. 

003417 | Allen University. 

003420 | Benedict College. 

003423 | Citadel South Carolina. 

Claflin College. 

College of Charleston. 

Medical University of South Carolina. 
Morris College. 

South Carolina State College. 
Voorhees College. 

Winthrop University. 

Greenville Technical College. 

Trident Technical College. 

Columbia Junior College of Business. 
Denmark Technical College. 

Francis Marion University. 

-Betty Stevens Cosmetology Institute. 
Charleston Cosmetology Institute. 
Academy of Hair Technology. 
Advance Beauty College. 

Trend Benders Academy. 

Huron University. 

David Lipscomb University. 

East Tennessee State University. 
Fisk University. 

Lane College. 

Le Moyne Owen College. 

MeHarry Medical Coliege. 
Memphis State University. 

Middie Tennessee State University. 
Tennessee State University. 

Lon Morris College. 

Draughons Junior College of Business. 
Knoxville Business College. 

West Tennessee Business College. 
Motlow State Community College. 
Crichton College. 

Electronic Computer Programming Institute of Chattanooga. 
Academy of Cosmetology. 
Fayetteville Beauty School. 

Miller Motte Business College. 
Austin College. 

Del Mar College. 

East Texas State University. 
Houston Baptist University. 

Paul Quinn College. 

William Marsh Rice University. 

San Antonio College. 

St Philips College. 

Southwest Texas State University. 
Tarrant County Junior College. 
Pairie View A & M University. 
Texas Lutheran College. 

Texas Souther University. 

Texas Wesleyan University. 
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TX 003651 | University of Dallas. 

T™ “ 003669 | Wiley College. 

T™ 004952 | University of Texas Medical Branch Galveston. 
Galveston College. 

Lincoin Technical Institute. 
Stenograph Institute of Texas. 
Executive Secretarial School of Texas. 
San Antonio College of Medical & Dental Assistants. 
009797 | Midland College. 

009930 | University of Texas of The Permina Basin. 
010130 | Miss Wades Fashion Merchandising College. 
010139 | Devry institute of Technology. 

010624 | Central Texas Commercial College. 
011163 | University of Texas Tyler. 

012020 | Victoria Beauty College. 

012483 | Cosmetology Career Center. 

013016 | Ogle School of Hair Design. 

020936 | Southwest School of Electronics. 
020983 | Western Technical Institute. 

021171 | Art Institute of Houston. 

021192 | Court Reporting Institute of Dallas. 
021886 | Nell Institute. 

022284 | Texas Aero Technical. 

022306 | Ogle School of Hair Design. 

022548 | Texas Vocational School. 

022948 | Capitol City Careers. 

023182 | KD Studio. 

023413 | Palo Alto College. 

025212 | Arlington Court Reporting College. 
025389 | International Business College. 
025396 | Art Institute of Dallas. 

025919 | Career Centers of Texas El Paso. 
026047 | Center For Advanced Legal Studies. 
026165 | Visible Changes University. 

030100 | Vanguard Institute of Technology. 
030121 | American Institute of Commerce. 
030238 | Aims Academy. 

030250 | Texas College of Cosmetology. 
030260 | Dalfort Aircraft Technical.- 

030261 | Polytechnic Institute. 

030265 | M & M Word Processing Institute. 
030281 | Computech Vocational Schools. 
School of Automotive Machinists. 
Southern Careers Institute. 
Occupational Safety Training Institute. 
Stevens Henager College of Business. 
College of Eastern Utah. 
Westminster College Salt Lake City. 
Utah Valley State College. 

Salt Lake Community College. 

ITT Technical Institute. 

Evans Hairstyling College. 

Certified Careers Institute. 

Evans Hairstyling College. 

Evans Hairstyling College. 

Utah College of Massage Therapy. 
Golden West College. 

Emory & Henry College. 

Hampton University. 

Hollins College. 

James Madison University. 
Marymount University. 

National Business College. 

Northern Virginia Community College. 
Old Dominion University. 

Virginia Commonwealth University. 
Shenandoah University. 

St Pauls College. 

University of Virginia. 

George Mason University. 

Virginia Military Institute. 

Virginia Polytechnic Institute. 
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FFEL ID# . School name 


003761 | Wytheville Community College. 
003764 | Virginia State University. 
003765 | Norfolk State University. 
003766 | Virginia Union University. 
009420 | Washington Business Schoo! of Northern Virginia. 
009572 | Computer Learning Center. 
010198 | E C PI College of Technology. 
012901 | Dominion Business School. 
021088 | Wards Corner Beauty Academy. 
022231 | Potomac Academy of Hair Design. 
023045 | Potomac Academy of Hair Design. 
023344 | Tidewater Technical. 
023595 | Alliance Tractor Trailer Training 11. 
024944 | Computer Dynamics institute. 
025354 | E C P | of Richmond. 
025673 | Braxton School. 
025942 | Rudy & Kelly School of Hair Design. 
026058 | TESST Electronics & Computer institute. 
030022 | Indian River Beauty Academy. 
030024 | Graham Webb International Academy of Hair. 
030107 | ATI Hollywood. 
030768 | Dominion Business School. 
030770 | Dominion Business School. 
030911 | Applied Career Training. 
030927 | ECP! Computer Institute of Roanoke. 
030994 | New Technology University. 
003946 | University of The Virgin Islands. 
003683 | Castleton State College. 
003688 | Johnson State College. 

* 003689 | Lyndon State College. 
003691 | Middlebury College. 
003696 | University of Vermont & State Agricultural College 
003698 | Vermont Technical College. 

_ 011934 | Vermont Law School. 
030966 | Whitmans Academy of Hair Design. 
033771 | Central Washington University. 
003793 }+ Spokane Community College. 
003798 | University of Washington. 
003802 | Western Washington University. 
009544 | Spokane Falis Community College. 
011481 | Divers Institute of Technology. 
013022 | City University. 
013094 | Bellingham Beauty School. 
022033 | Gene Juarez Beauty Colleges. 
022913 | Art Institute of Seattle. 
023314 | Mt Vernon Beauty School. 
024962 | Vancouver School of Beauty. 
025049 | Academy of Hair Design. 
025321 | Business Computer Training institute. 
025446 | Magee Bros Beauty School. 
003842 | Concordia University Wisconsin. 
003854 | Lakeland College. 
003856 | Lawrence University. 
003863 | Marquette University. 
003875 | Northland College. 
003884 | Ripon College. 
003892 | St Norbert College. 
003896 | University of Wisconsin Milwaukee. 
003917 | University of Wisconsin Eau Claire. 
003919 | University of Wisconsin La Crosse. 
003925 | University of Wisconsin Superior. 
007774 | Scientific College of Beauty Barbering. 
008217 | Wisconsin College of Cosmetology. 
009621 | Wisconsin School of Electronics. 
009641 | St Francis Seminary. 
011484 | Advanced Institute of Hair Design. 
012906 | Scientific College of Beauty. 
023247 | Martins School of Hair Design. 
023321 | Martins School of Hair Design of Manitowoc. 
026181 | Business & Banking Institute. 
003806 | Alderson Broaddus College. 
003808 | Bethany College. 
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FFEL ID# 
003809 


003812 
003813 





School name 





Bluefield State College. 
Fairmont State College. 
Glenville State College. 





003815 
003820 


Marshall University. 
Shepherd College. 








Salem Teikyo University. 


West Liberty State College. 

West Virginia University. 

Potomac State College of West Virginia University. 
West Virginia Wesleyan College. 

Wheeling Jesuit College. 

West Virginia Career College. 

Valley Training Centers. 

Meredith Manor International Equestrian Centre. 
Valley Training Centers. 

Valley Training Centers. 

Modern Trend Beauty School. 

Cosmetic Arts & Sciences. 





{FR Doc. 94-—32030 Filed 12-28-94; 8:45 am] 
BILLING CODE 4000-01-P 








DEPARTMENT OF EDUCATION 


William D. Ford Federal Direct Loan 
Program; Solicitation of Applications 
AGENCY: Department of Education. 


ACTION: Notice of solicitation of 
applications. 





SUMMARY: The Secretary of Education 
invites applications from schools to 
participate in the William D. Ford 
Federal Direct Loan (Direct Loan) 
Program for the 1996-1997 academic 
year, which is the academic year 
beginning July 1, 1996. This notice 
relates to the Federal Direct Stafford/ 
Ford Loan Program, the Federal Direct 
Unsubsidized Stafford/Ford Loan 
Program, and the Federal Direct PLUS 
Program, collectively referred to as the 
Direct Loan Program. 

APPLICATION DEADLINE: The deadline date 
for the transmittal of applications is 
November 1, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Byron K. Belser, U.S. Department of 
Education, 600 Independence Avenue, 
S.W., Room 3022, Regional Office 
Building 3, Washington, DC 20202- 
5400. Telephone: (202) 708-9406. 
Individuals who use a ; 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday. 
SUPPLEMENTARY INFORMATION: Omnibus 
Budget Reconciliation Act of 1993, 
enacted on August 10, 1993, established 
the Direct Loan Program under Title IV, 
Part D of the Higher Education Act of 


1965, as amended (HEA). See Subtitle A 
of the Omnibus Budget Reconciliation 
Act of 1993 (Pub. L. 103-66). Under the 
Direct Loan Program, loan capital is 
provided directly to student and parent 
borrowers by the Federal Government 
rather than through private lenders. 


Background 


The HEA directed the Secretary to 
phase in the Direct Loan Program. The 
HEA provided that the student loan 
volume made under the Direct Loan 
Program should represent five percent 
of the total student loan volume in 
academic year 1994—1995, the first year 
of implementation, and 40 percent for 
the second year of the program 
(academic year 1995—1996). For 
academic year 1996-1997, the HEA 
directs the Secretary to exercise his 
discretion in the selection of schools so 
that the loans made under the Direct 
Loan Program will represent 50 percent 
of the new student loan volume for that 
academic year unless the Secretary 
determines that a higher percentage is 
warranted by the number of institutions 
of higher education that desire to 
participate in the Direct Loan Program 
that meet the eligibility requirements for 
participation. See section 453(a) (2) and 
(3) of the HEA. 

Schools participating in the Direct 
Loan Program transmit and receive loan 
origination information electronically to 
and from a Direct Loan Servicer and 
receive Federal funds electronically. 
The Secretary provides PC software and 
mainframe specifications, as well as 
technical assistance, to schools to 
facilitate their implementation of the 
Direct Loan Program. 

The standards for institutional 
participation in the Direct Loan Program 
for the 1995-1996 and subsequent 


academic years were published as final’ 
regulations on December 1, 1994 (59 FR 
61664). See 34 CFR § 685.400, and 

§ 685.402. These final regulations were 
developed after the Secretary received 
input from the financial aid community 
and other members of the public 
through a negotiated rulemaking process 
and numerous other opportunities for 
public comment. 


Application and Selection Process 


The Secretary is directed to increase 
the loan volume under the Direct Loan 
Program to 50 percent of the total 
student loan volume for the 1996-1997 
academic year, unless the Secretary 
determines that a higher percentage is 
warranted by the number of institutions 
of higher education that desire to 
participate in the Direct Loan Program 
and meet the eligibility requirements for 
participation. 

The Secretary will accept applications 
from schools to participate in the Direct 
Loan Program through November 1, 
1995. The Secretary will select schools 
to participate in the Direct Loan 
Program periodically throughout 1995 
and will notify the institutions that are 
selected individually. The Secretary 
will publish a final list of the schools 
selected to participate in the Direct Loan 
Program after he has evaluated all of the 
applications received on or before 
November 1, 1995. The Secretary 
encourages potential participants to 
submit applications early. This will 
provide a school with more time to plan 
for its transition into the Direct Loan 
Program and to begin the transition 
process. Further, a school will be able 
to take advantage of training 
opportunities and prepare any campus 
materials it may choose to use in the 
Direct Loan Program. 
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A school that has been selected to 
participate in the Direct Loan Program 
for the 1995-1996 academic year, and 
an eligible school that applied to 
participate in the program for that year 
but was not selected, need not submit 
an application for the 1996-1997 
academic year. If an eligible school that 
applied but was not selected for 
participation in the second year does 
not wish to be considered for 
participation in the third year, it should 
notify the Secretary. . 


Solicitation of Applications for 
Participation in the Direct Loan 
Program—1996-1997 Academic Year 


Purpose of Program: To provide loans 
to enable students and parents of 
students to pay the students’ costs of 
attendance at a postsecondary school. 
Under the Direct Loan Program, loan 
capital is provided directly to student 
and parent borrowers by the Federal 
Government rather than through private 
lenders. 


Eligible Applicants: Colleges, 


universities, graduate and professional 
schools, and vocational and technical 


schools that meet the definition of an 
eligible institution under section 435(a) 
of the HEA. 

Deadline for Transmittal of 
Applications: November 1, 1995. 

For Information contact: Byron K. 
Belser, U.S. Department of Education, 
600 Independence Avenue, SW., Room 
3022, Regional Office Building 3, 
Washington, DC 20202-5400. 
Telephone: (202) 708-9406. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339 between 8 a.m. and 8 
p-m., Eastern time, Monday through 
Friday. 

Application Form and Instructions: 
The Secretary has developed an 
application form for a school to use to 
apply to participate in the Direct Loan 
Program. A copy of the application form 
is included as an Appendix to this 
notice. On this form, the signature of the 
President or Chief Executive Officer 
(CEO) of the institution is required. In 
addition, the school must designate an 
official at the school to receive Direct 
Loan materials. 


If a school is applying as part of a 
consortium, it must indicate the exact 


_names of all schools in the consortium 


and the name of the destination point 
(school or outside entity) for the 
consortium. 

In order to be considered for 
participation in the 1996-1997 
academic year, a school must complete 
the application and submit it to the 
address below as soon as possible, but 
no later than November 1, 1995. 

A school may mail or fax the 
application to: U.S. Department of 
Education, Office of Postsecondary 
Education, ROB-3, Federal Direct Loan 
Task Force, Room 4025, 600 
Independence Avenue, SW., 
Washington, DC 20202-5162, FAX: 
(202) 260-6718, (202) 260-6705, or 
(202) 260-6706. 


(Catalog of Federal Domestic Assistance 


Number 84.268, Federal Direct Student Loan 
Program) 


Dated: December 23, 1994. 
David A. Longanecker, 


Assistant Secretary for Postsecondary 
Education. 


BILLING CODE 4000-01-P 
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Form Approved- . 


1996-97 cour 
William D. Ford Federal Direct Loan Program Participation Application 











Please see instructions on back of application. 


A. School Name: 





I-B.. FFEL Code: I-C. IRS EIN: 








Official Information 
Presiden/CEO/Other Designated Official to Receive Direct Loan Materials 





5 & . Be 
Name QO mr. O Mr. 





Title: 





Address: 











I-G. Telephone Number: 








1-H. FAX Number: 





\-1 Signature of President or CEO: 


Section Il: School Participation 


Il-A. Would you like to participate in both the Direct Loan Program and the FFEL Program? Yes LJ No LJ 





II-B. Do you have any delinquent outstanding debts to the federal govemment? Yes LJ No LJ 


If yes, please indicate the name of the agency or agencies. 


/f you are not applying as a consortium, then you do not need to complete Section lll 


Section Ill: School Consortium Information 


Note that all schools in the consortium must file an application and must complete Section Il. 





Destination Point: FFEL # of Destination Point* 
NAME OF SCHOOL FFEL # OF SCHOOL 























NOTE: A destination point must be a school. Continue on a separate sheet of paper it necessary. 
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William D. Ford Federal Direct Loan Program Application Instructions 


LA School Name - Enter the name of your institution as it appears on the Federal Family Education Loan (FFEL) Program Participation 
Agreement (PPA). If the name of the school has changed since the PPA was signed, enter the school's new name, which should be currently 
on file with the Department. 


LB FFELP Code - Enter the six-digit school identification number under which your school receives its FFEL funds and FFEL default rate 
notifications. Note that only one FFEL code per application will be accepted. Institutions.that receive funds from the Department under 


more than one FFEL code and are consequently notified of more than one default rate must apply for the Direct Loan Program under 
separate FFEL numbers. 


L-C IRS Employer Identification Number - Enter your school’s nine-digit IRS employer identification number. This is the tax identification 
number the IRS issues to businesses. 


L-D Printed Name - Please print the name of the president or chief executive officer authorizing your school’s application for the Direct Loan 
Program and whose signature is in the signature block. Also enter the name of the official designated to receive Direct Loan materials. 


LE Title - Enter the titles of persons indicated in I-D. 


LF Address - Enter the address of the president or chief executive officer who is authorizing the school’s application for the Direct Loan 
Program. If the address of the school has changed since the PPA was signed, enter the new address, which should be currently on file with the 
Department. Also enter the address of the official designated to receive Direct Loan materials. 


I-G Telephone Number - Enter the telephone number of the president or chief executive officer who is authorizing your school’s application 
for the Direct Loan Program. Also enter the telephone number of the official desifnated to receive Direct Loan materials. 


I-H FAX Number - Enter the FAX number of the president or chief executive officer who is authorizing your school’s application to the 
Direct Loan Program. 


I-I President/CEO Signature - The signature of the president or chief executive officer authorizes the school's application to the Direct Loan 
Program. This signature is necessary for a school to be considered for acceptance into the Direct Loan Program. By signing this application 
you certify that the information provided on the form is true and correct. 


II-A Type of Participation - \f your school wishes to offer new loans only through the Direct Loan Program, check the "No" box. If your 


school wishes to offer some students new loans through the FFEL Program and some of its new loans through the Direct Loan Program, 
check the "Yes" box. 


H-B Delinquent Debts - Check the box that indicates whether your school owes a delinquent debt to any federal agency. If yes, provide the 


name of the agency or agencies. 


III Consortium Information - For a school to be part of a consortium it must possess a six-digit-school identification number under which it 
has received its FFEL funds and FFEL default rates. Schools that are part of a consortium will participate in the Direct Loan Program in the 


same manner as the other Direct Loan schools, except that the communication between the Secretary and the schools in consortia is through 
a single destination point. 


In the space provided, please indicate the name (and FFEL number, if the destination point is a school) of the destination point for your 
consortium. In the additional space provided, list the-names and corresponding FFEL numbers of all members of your consortium. 


Public reporting burden for this collection of information is estimated to average 12 minutes per response. The estimated burden to complete the statement is 20 
minutes, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing 
the collection of information. Send comments regarding this burden estimate or any other collection of information, including suggestions for reducing this burden, 
to the U.S. Department of Education, Information Management and Compliance Division, Washington, DC 20202-4651; and to the Office of Management and 
Budget, Paperwork Reduction Project, 1840-0664, Washington, DC 20503. 


Applications should be sent to:- U.S. Department of Education 
Office of Postsecondary Education, ROB-3 
Direct Loan Task Force, Room 4025 
600 Independence Avenue, SW 
Washington, DC 20202-5162 FAX (202) 260-6705 


{FR Doc. 94~32031 Filed 12-28-94; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Parts 121, 129, and 135 


[Docket No. 27663; Amdt No. 121-247, 129- 
24, 135-54] 


RIN: 21 20-AF24 
Traffic Alert and Collision Avoidance 
System, TCAS | . 


AGENCY: Federal Aviation 
Administration (FAA), DOT 
ACTION: Final rule. 





SUMMARY: This document revises the 
Federal Aviation Regulations (FAR) to 
extend the compliance date from 
February 9, 1995, to December 31, 1995, 
for installing an approved traffic alert 
and collision avoidance system (TCAS 
1). This amendment is necessary due to 
delays in TCAS I equipment 
development and testing, the 
complexity of equipment use and 
installation, and the requirement to 
complete complex supplemental type 
certification programs. 

DATES: This document is effective 
December 29, 1994. The final 
compliance date is December 31, 1995. 
Comments on the revision of section 
121.356(b) must be received on or before 
February 27, 1995. 

ADDRESSES: Send or deliver comments 
on the revision of section 121.356(b) in 
duplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket (AGC-—204), 
Room 916, 800 Independence Avenue, 
SW., Washington, DC 20591. Comments 
may be examined in the Rules Docket 
weekdays, except Federal Holidays, 
between 8:30 a.m. and 5:00 p.m. 

FOR FURTHER INFORMATION CONTACT: Gary 
E. Davis, Project Development Branch, 
AFS-—240, Air Transportation Division, 
Office of Flight Standards, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591, Telephone (202) 
asiinnces™ 


SUPPLEMENTARY INFORMATION: 
Background 


In a petition for exemption dated 
October 13, 1992, the Regional Airline 
Association (RAA) petitioned on behalf 
of its affected member airlines and other 
similarly situated airlines for a 
temporary exemption from the February 
9, 1995, deadline to install an approved 
TCAS I system (Docket No. 27008). The 
exemption was requested for operators 
of turbine-powered airplanes with 10 to 
30 passenger seats. The FAA denied the 
petition on May 27, 1993. The FAA 


stated in its denial that the general relief 
requested by the RAA is more 
appropriately handled by rulemaking 
rather than exemption. This action is 
the subsequent rulemaking response to 
the RAA petition for exemption. The 
RAA’s petition also sought a temporary 
exemption from the April 20, 1994, 
deadline to install an approved Ground 
Proximity Warning System (GPWS), 
which the FAA has denied and is not.an 
issue in this rulemaking. 

In its October 13 petition, the RAA 
stated that extension of the compliance 
date was needed because of delays in 
the development and operational testing 
of prototype TCAS I equipment. The 
RAA stated that when Amendment No. 
135-30 established the TCAS I 
requirements on January 6, 1989, the 
FAA acknowledged that no TCAS I 
design had been approved, and no 
manufacturer had build a TCAS I unit. 
The FAA considered these points in 
establishing a compliance date for 
installation and operation of TCAS | at 
6 years from the effective date of the 
amendment. 

RAA further stated that it was 
informed early in 1990 by ARINC 
Research Corporation (ARINC), the 
FAA’s TCAS I program contractor, that 
equipment would be available for a 
Limited Installation Program (LIP) 
testing by April 1991, and that the test 
would be completed in approximately 1 
year. RAA stated ‘that ARINC advised it 
that the development program for 
prototype TCAS I equipment was still 
not complete, and that the LIP for the 
operational evaluation was not expected 
to begin for at least several months. 

RAA stated in its petition that because 
of this the TCAS I development and 
operational evaluation program was 
more’than 18 months behind its original 
planned schedule, no TCAS I 
equipment had yet received a technical 
standards order (TSO) approval, and to 
the RAA’s knowledge, only one 
manufacturer was currently accepting 
orders for TCAS I deliveries. Air carriers 
are naturally reluctant to place orders 
for this equipment before a TSO is 
issued and before the LIP has confirmed 
the validity of the equipment design. 

RAA asserted that an extension of 
time was required to permit the 
evaluation and procurement of TCAS I 
equipment, to develop and obtain 
approval of supplemental type 
certificates (STC) for each affected 
airplane model, and to schedule 
equipment installations with minimum 
disruptions to scheduled service. 

RAA points out that simultaneously 
with the adoption of Amendment No. 
135-30, Amendment No. 121-201 was 
also adopted which required 


development and installation of TCAS II 
on airplanes operating under part 121. 
This amendment required that all 
affected airplanes be equipped with 
TCAS II by December 30, 1991. After 
receiving numerous objections from 
operators and other sources, the FAA 
reconsidered this requirement and 
revised the installation dates; 
Amendment No. 121-217 established a 
phased installation schedule and 
delayed the full compliance TCAS II 
installation date to December 30, 1993. 

RAA submitted that the arguments 
that supported the extension of time for 
TCAS If support a similar extension and 
phased installation schedule for TCAS I 
installations. In fact, the TCAS I LIP was 
just completed in June, 1994, and there 
remained, at the time of their petition, 

a lack of any approved equipment 
installations because of the lengthy STC 
approval process. Thus, the RAA 
expected that operators would not be 
able to complete equipment selections 
and installations on all airplanes by 
February 9, 1995. 

RAA’s petition for exemption also 
stated that FAA should rejustify the 
need for a TCAS I rule. The RAA based 
its rationale on the fact that the rule has 
a significantly higher-than-estimated 
cost to the airline industry. RAA and its 
member carriers continue to support 
realistic and achievable improvements 
in safety where the benefits clearly 
justify the costs. It believes that the cost. 
of safety-related equipment must be 
compared to the potential benefits and 
the capability of the industry to afford 
it; therefore, the FAA should consider 
alternative approaches. 

Aircraft seating 10 to 30 passengers 
and operating under part 121, 129, or 
135 must be equipped with TCAS I by 
February 9, 1995, in accordance with 
the regulation issued January 5, 1989 
(54 FR 940). RAA believed that the FAA 
should consider implementing a phased 
compliance schedule as was done for 
part 121 carriers that were required to 
install TCAS II (14 CFR 121.356), rather 
than adhere to the deadlines in affected 
regulations. 

he air carriers represented by RAA 
believe that extending the compliance 
schedule for TCAS I would not 
adversely affect safety because it would 
allow affected airlines to devote limited 
economic resources to the orderly 
completion of TCAS | installations, 
along with other air-worthiness and 
safety-related requirements. They 
believe the general public will benefit 
by allowing for a more efficient 
allocation of an operator’s resources, 
and by reducing the number of 
disruptions of scheduled service due to 
excessive unscheduled removal of 
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aircraft from service for equipment 
installation. 


Consideration of Comments 


The FAA published a notice of 
proposed rulemaking, in the Federal 
Register on March 31, 1994, (59 FR 
15308), proposing an extension of the 
compliance date to March 31, 1997, to 
require that all affected aircraft be 
equipped with TCAS I and seeking 
comments on the use of a phased 
compliance schedule similar to the 
schedule that currently exists for TCAS 
Il. The FAA also invited public 
comment on any issue discussed in the 
notice, and fully considered each 
commenier’s position before making any 
final decision on extending the TCAS I 
compliance date. 

Ten comments were received from . 
individual operators, aircraft leasing 
companies, equipment manufacturers, 
and trade associations. Eight support the 
petition; two oppose it in its entirety, 
generally citing TCAS as cost 
prohibitive. Of the eight supporting the 
petition, five recommended that there 
be no phase in of the compliance 
schedule; three recommended — 
form of a phase in. 

Equipment manufacturers iat 
commented on this rule favored a 
phased compliance schedule because it 
would spread sales over a 2 year period. 
This would provide an orderly 
manufacturing process, thereby 
reducing product shortages as the final 
compliance date nears. Commenters that 
were not in favor of a phased 
compliance schedule felt that an 
arbitrary. schedule sometimes places an 
undue burden on operators to remove 
equipment from revenue service early in 
order to meet the arbitrary date, when 
in fact, final installation may be 
scheduled a few months later during the 
normal maintenance cycle. 

The FAA does not agree with 
commenters who want to rescind the 
rule. Analysis and experience indicate 
that the safety benefits from this rule 
more than justify its costs. In addition, 
the FAA considers those comments to 
be beyond the scope of the proposal. 


Discussion of the Amendment 


The FAA has considered all the facts 
and circumstances presented by the 
RAA and commenters and extends the 
compliance date until December 31, 
1995, for the installation of TCAS I in 
parts 121, 129, and 135. 

The RAA has presented certain 
problems involved in obtaining and 
installing TCAS I for part 135 operators. 
The FAA agrees that circumstances may 
not warrant requiring the affected 
operators to install TCAS I before 


February 9, 1995. A TSO has recently 
been.issued. The first aircraft received a 
supplemental type certificate (STC) far 
a TCAS I installation in late July 1993, 
and the TCAS I LIP was completed in 
June, 1994. 

The delays in equipment 
development and testing that were 
reviewed in the Notice, the complexity 
of the equipment use and installation, 
and the requirement to complete 
complex supplemental type certification 
programs remain as issues today just as 
they were when the RAA petition was 
received. The passage of time has not 
completely abated these concerns. 

The FAA estimates that there are at 
least 25 different makes and models of 
airplanes that operate under part 135 
and are required to have TCAS I 
installed. Many of these aircraft have 
been designed and manufactured 
overseas, thus complicating the issue of 
availability of design data for 
supplemental type certification, which 
is required of each different make/ 
model installation. The FAA, however, 
believes that the compliance date of 
December 31, 1995, can be met by the 
majority of affected air carriers. Because 
the basic requirement for TCAS has 
been part of the regulations since 1989, 
the FAA believes that air carriers have 
been making and implementing plans to 
install the TCAS system, i.e., identifying 
requirements, identifying sources of 
equipment, budgeting, projecting 
affected maintenance schedules, etc., 
even though the initial testing phase of 
the equipment was behind schedule. 


Deviation Procedures 


The FAA recognizes that, in rare cases 
and despite the exercise of best efforts, 
there may be justification for some 
additional extension to the mandated 
compliance date. Accordingly, the FAA 
has provided a means to request and 
receive a deviation of up to 6 months 
from the carrier’s local Principal 
Avionics Inspector (PAI) with the 
concurrence of the Director, Flight 
Standards Service (AFS—1). Air carriers 
must plan appropriate petition lead 
times to gain these approvals, with a 
minimum of 60 days required from 
receipt of request to final approval. 
Deviations will only be granted in 
extraordinary and unforeseen 
circumstances, beyond the control of the 
air carrier. Even in such circumstances, 
a deviation will not be granted unless 
specific criteria are met: The carrier 
must show that a good faith effort has 
been expended to meet the compliance 
date of December 31, 1995. In addition, 
the carrier must document that it cannot 
meet certain milestones such as TCAS 
equipment delivery, STC approval, 


installation schedules, and that the 
aircraft could not be removed from 
service ir ee a significant adverse 
im on g public. 

Based ased on the om factors, and those 
discussed elsewhere in this document 
and in the Notice, the FAA is 
the compliance date to December 31, 
1995. The FAA finds that this extension 
is in the public interest, in that it 
represents an appropriate balance 
between enhancement of safety and 
reasonable feasibility of compliance. 
Since parts 121 and 129 contain a 
similar rule for operators of aircraft with 
30 seats or less, the FAA is extending 
the compliance date for those operators 
as well. However, the FAA does not find 
it appropriate to grant as much relief as 
originally proposed because, as 
recognized by the FAA, the TCAS 
system is an important piece of 
equipment, which provides a significant 
enhancement of the safety of air travel. 
Therefore, the compliance schedule has 
been adjusted from the original Notice. 

Because TCAS is an important part of 
the overall safety system, the FAA 
wants certificate holders to comply with 
this TCAS rule as soon as possible. In 
an effort to facilitate this, the FAA will 
advise the traveling public of air carriers 
that have complied with this rule 
significantly earlier than the required 
compliance date. 

The TCAS rule, which was originally 
adopted in 1989, envisioned covering 
all aircraft with 10 or more passenger 
seats. The preamble to the original rule 
indicated the FAA’s intent to require 
TCAS I for the 10 to 30 passenger seat 
aircraft, which are primarily operated 
under part 135. However, the notice 
inadvertently did not propose a similar 
provision for these aircraft for part 121, 
to cover those infrequent circumstances 
in which these aircraft are operated 
under that part. The original final rule, 
however, did insert a provision in part 
121 covering combination cargo/ 
passenger airplanes with 10-30 
passenger seats. This final rule will 
revise that part 121 TCAS I provision in 
section 121.356({b} te cover all 10-30 
passenger-seat airplanes. The FAA 
views this change as posing no 
additional burden to the industry 
because these aircraft are usually 
operated under part 135. Carriers who 
operate both these aircraft and larger 
aircraft sometimes seek FAA 
authorization to operate all aircraft 
under part 121 to simplify functions 
such as crewmember training. These 
operators do not seek to follow part 121 
rules to avoid the installation of TCAS. 

The FAA considers further comment 
on this provision to be unnecessary, and 
is adopting this revision in this final 
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rule. However, in accordance with DOT 
policy, interested persons are invited to 
submit comments on the revision of 
section 121.356(b) as they may desire. 
Correspondence should identify the 
docket number and be submitted in 
duplicate to the address provided above. 
All communications received on or 
before the close of the comment period 
will be considered by the Administrator, 
and this amendment may be changed in 
the light of comments received. All 
comments will be available for public 
review, both before and after the closing 
date for comments, in the rules docket. 
Regulatory Analyses 

Executive Order 12866 established the 
requirement that, within the extent 
permitted by law, a Federal regulatory 
action may be undertaken only if the 
potential benefits to society for the 
regulation outweigh the potential costs 
to society. In response to this 
requirement, and in accordance with 
Department of Transportation policies 
and procedures, the FAA has estimated 
the anticipated benefits and costs of this 
rulemaking action. The FAA has 
determined that this rule is not a 
“significant rulemaking action,” as 
defined by Executive Order 12866 
we eyed Planning and Review). 

e rule will extend the compliance 
date to install an approved traffic alert 
and collision avoidance systems (TCAS 
I) from February 9, 1995, to December 
31, 1995. This rule will apply to 
turbine-powered aircraft with 10 to 30 
seats operated under parts 121, 135 and 
129. This extension of the compliance 
deadline is necessary because of delays 
in the development and operational 
testing of prototype TCAS I equipment, 
the complexity of the equipment use 
and installation, and the requirement to 
complete complex supplemental type 
certification programs. 


Final Regulatory Flexibility 
Determination 


The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress to 
ensure that small entities are not 
unnecessarily burdened by government 
regulations. The RFA requires agencies 
to review rules that may have a 
“significant economic impact on a 
substantial number of small entities.” 

Under FAA Order 2100.14A, the 
criterion for a “substantial number” is a 
number that is not less than 11 and that 
is more than one third of the small 
entities subject to the rules. For 
operators of aircraft for hire, a small 
operator is one that owns, but not 
necessarily operates, nine or fewer 
aircraft. This proposal would mainly 
affect part 135 scheduled operators, 


although some unscheduled operators 
could be affected as well. The FAA’s 
criterion for a “significant impact”’ is 
$116,300 or more per year for a 
scheduled operator and $4,600 or more 
for an unscheduled operator. 

This rule to extend the compliance 
date for installing TCAS I equipment 
will not have any economic impact on 
small operators. Therefore, the FAA has 
determined that the final rule will not 
have a significant impact on a 
substantial number of small operators. 


International Trade Impact Assessment 


The Office of Management and Budget 
directs agencies to assess the effects of . 
regulatory changes on international 
trade. The impact of the rule change on 
international trade should be limited by 
the regionalized nature of the routes that 
are typically flown by aircraft with 10 
to 30 seats. In addition, the fact that this 
rule will have the same economic 
impact on both the domestic (part 135) 
and foreign operators (part 129) of this 
size range of aircraft will limit-its 
impact on competitive relationships 
between these two classes of operators. 
Based on this information, the FAA 
concludes that the rule change will have 
a negligible impact on international 
trade. 


Federalism Implications 


This amendment does not have 
substantial direct effects on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this rule change 
does not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 


Paperwork Reduction Act 


There are no requirements for. 
information collection associated with 
this rule that requires approval from the 
Office of Management and Budget ~ 
pursuant to the Paperwork Reduction 
Act of 1980 (Pub. L. 96-511). 


Conclusion 


For the reasons discussed in the 
preamble, this regulation is not 
significant under Executive Order 
12866. In addition, it is certified that 
this amendment does not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. However, 
this amendment is considered 
significant under DOT Regulatory 


Policies and Procedures (44 FR 11034; 
February 26, 1979). 


List of Subjects 
14 CFR Part 121 


Air carriers, Aircraft, Aviation safety, 
Charter flights, Safety. 


14 CFR Part 129 
Air carriers, Aircraft, Aviation safety. 
14 CFR Part 135 


Air carriers, Aircraft, Airplanes, Air 
taxis, Air transportation, Aviation 
safety, Charter flights, Safety, 
Transportation. 


The Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends parts 121, 129, and 135 of the 
Federal Aviation Regulations (14 CFR 
part 121, 14 CFR part 129, and 14 CFR 
part 135) as follows: 


PART 121—CERTIFICATION AND 
OPERATIONS: DOMESTIC, FLAG, AND 
SUPPLEMENTAL AIR CARRIERS AND 
COMMERCIAL OPERATORS OF 
LARGE AIRCRAFT 


1. The authority citation for part 121 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1355, 1356, 
1357, 1401, 1421-1430, 1472, 1485, and 
1502; 49 U.S.C. 106(g) (Revised Pub. L. 97- 
449, January 12, 1983). 

2. Section 121.356 is amended by 
revising paragraph (b) to read as follows: 


§ 121.356 Traffic Alert and Collision 
Avoidance System. 
oe 

(b) Unless otherwise authorized by 
the Administrator, after December 31, 
1995, no person may operate a 
passenger or combination cargo/ 
passenger seat configuration, excluding - 
any pilot seat, of 10 to 30 seats unless 
it is equipped with an approved traffic 
alert and collision avoidance system. If 
a TCAS II system is installed, it must be 
capable of coordinating with TCAS 
units that meet TSO C-119. 


* * * * * 


PART 129—OPERATIONS: FOREIGN 
AIR CARRIERS AND FOREIGN 
OPERATORS OF U.S. REGISTERED 
AIRCRAFT ENGAGED IN COMMON 
CARRIAGE 


3. The authority citation for part 129 
continues to read as follows: 

Authority: 49 U.S.C. App. 1346, 1354(a), 
1356, 1357, 1421, 1502, and 1511; 49 U.S.C. 
106(g) (revised Pub. L. 97-449, January 12, 
1983). 

4. Section 129.18 is amended by 
revising paragraph (b) to read as follows: 
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§ 129.18 Traffic Alert and Collision 
Avoidance System. 


(a) * x * 


(b) Unless otherwise authorized by 
the Administrator, after December 31, 
1995, no foreign air carrier may operate 
in the United States a turbine powered 
airplane that has a passenger seat 
configuration, excluding any pilot seat, 
of 10 to 30 seats unless it is equipped 
with an approved traffic alert and 
collision avoidance system. If a TCAS II 
system is installed, it must be capable 
of coordinating with TCAS units that 
meet TSO C-119. 


PART 135—AIR TAX! OPERATORS 
AND COMMERCIAL OPERATORS 


5. The authority citation for part 135 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1355(a), 1421 
through 1431, and 1502; 49 U.S.C. 106(g) 
(revised Pub. L. 97-449, January 12, 1983). 

6. Section 135.180 is amended by 
revising paragraph (a) to read as follows: 
§ 135.180 Traffic Alert and Collision 
Avoidance System. 

(a) Unless otherwise authorized by the 
Administrator, after December 31, 1995, 
no person may operate a turbine 


powered airplane that has a passenger 
seat configuration, excluding any pilot 
seat, of 10 to 30 seats unless it is 
equipped with an approved traffic alert 
and collision avoidance system. If a 
TCAS II system is installed, it must be 
capable of coordinating with TCAS 
units that meet TSO C-119. 


* * * x * 


Issued in Washington, D.C., on December 
23, 1994. 


David R. Hinson, 

Administration. 

[FR Doc. $4-32108 Filed 12-23-94; 2:54 pm] 
BILLING CODE 4910-13-™ 
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DEPARTMENT OF JUSTICE Section 527.10 had stated that the comments will be considered but will 
Bureau of Prisons will accept a military receive no response in the Federal 
Bureau of Prisons or Coast Guard inmate recommended for Register. 


transfer to an institution if, after The Bureau of Prisons has determined 
28 CFR Part 527 examination of all available that this rule is not a significant 
[BOP-1022-F] information, the Bureau can provide regulatory action for the purpose of E.O. 

appropriate resources for the inmate’s 12866, and accordingly this rule was not 
Military and Coast Guard Offenders; needs, The section specified that such reviewed by the Office of Management 
Rescission inmates were subject to the same and Budget. After review of.the law and 


ae , ; discipline and treatment as other regulations, the Director, Bureau of 
— ee eine catite inmates, and provided information ions has certified that this rule, for 
ACTION: Final rule. regarding sentence computation and the purpose of the Regulatory Flexibility 
SUMMARY: In this document, the Bureau Clemency eligibility. ; Act (Pub. L. 96-354), does not have a - 
of Prisons is rescinding its regulations Section 858 of title 10 of the United significant impact on a substantial 
. on Military and Coast Guard Inmates ae Code rt i licitly seer hs number of small entities. 
because the provisions contained in CORES PUSURS Oren? a Dieta Gabinete te 00 CON Bene 420 
Vesteninmiladiide den eccticienth court-martial or other military tribunal J 
anes in pertinent statutes nid in, among other places, ne = Prisoners. 
agreements, and consequently do not correctional institution under the Kathleen M. Hawk, 
need to be restated as regulations. control - the United ee = 
EFFECTIVE DATE: December 29, 1994. egies a pans i a — Accordingly, pursuant to the 
ADDRESSES: Office of General Counsel, discipline and treatment as persons rulemaking authority vested in the 
Bureau of Prisons, HOLC Room 754, 320 confined or committed by the courts of Attorney General in 5 U.S.C. 552(a) and 
First Street, NW., Washington, DC the United States. delegated to the Director, Bureau of 
FOR FURTHER INFORMATION CONTACT: inmates remains the responsibility of | Subchapter B of 28 CFR, chapter V is 
Roy Nanovic, Office of General Counsel, military authority, as do the award or amended as set forth below. 
Bureau of Prisons, phone (202) 514— disallowance of Military Abatement Subchapter B—inmate Admission, 
6655. Good Time, and the forfeiture, Classification, and Transfer 
SUPPLEMENTARY INFORMATION: The disallowance, or restoration of Military 
Bureau of Prisons is rescinding its Good Time. Pursuant to agreement with © PART 527—TRANSFERS 
regulations on Military and Coast Guard military authorities, military and Coast AS 
Inmates (28 CFR 527.10). A final rule on Guard prisoners are eligible for p 1. The ast f wen 7 bs Gr 
this subject was published in the clemency consideration from their Se ee 
Federal Register June 29, 1979 (44 FR respective branch of service. Additional Authority: 5 U.S.C. 301; 18 U.S.C. 3565, 
38247). information in § 527.10 merely 3569, 3621, 3622, 3624, 4001, 4042, 4081, 

In accordance with E.O. 12866, the acknowledged the Bureau’s discretion to 4082 (Repealed in part as to offenses 
Bureau of Prisons is reviewing its enter into an agreement with the ym ant oad Clea cant 
oe for the purpose of ensuring —_appropriate military authority. offenses committed on or after November 1, 

at it promulgates only such Because this rescission imposes no 1987), 4201-4218, 5003, 5006-5024 
regulations as are required by law, are new restrictions on inmates, the Bureau (Repealed October 12, 1984 as to offenses 
necessary to interpret the law, or are finds good cause for exempting the committed after that date), 5039; 28 U.S.C. 
— wisi ae ae —s of “ “as ager 509, 510; 28 CFR 0.95-0.99. 
need. The Bureau has determined that Procedure Act (5 U.S.C. 553) requirin 
provisions for military and Coast Guard _ notice of proposed julemakini: As : Subpart B—[Removed and Reserved] 
inmates are sufficiently expressed inthe opportunity for public comment, and ee F 
pertinent statutes and eesti and desley in effective date. Members of the - or ti ae of $527.10, 18 
that consequently there is no need to public may submit comments rapt aelon: comida 
restate these provisions in Bureau concerning this rule by writing to the [FR Doc. 94-32120 Filed 12-28-94; 8:45 am] 
regulations. previously cited address. These BILLING CODE 4410-05-M 





Director, Bureau of Prisons. 
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DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
25 CFR Chapter | 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Indian Health Service 
42 CFR Part 36 


Indian Self-Determination Negotiated 
Rulemaking Committee 


AGENCY: Bureau of Indian Affairs, 
Interior. Indian Health Service, HHS. 


ACTION: Notice to establish a negotiated 
rulemaking committee. 





SUMMARY: As required by section 3 of 
the Negotiated Rulemaking Act of 1990, 
5 U.S.C. 564, The Department of the 
Interior (DOI) and the Department of 
Health and Human Services (DHHS) are 
giving notice of their intention to 
establish an Indian Self-Determination 
Negotiated Rulemaking Committee to 
negotiate and develop a proposed rule 
implementing the Indian Self- 
Determination and Education 
Assistance Act (ISDEAA), Pub. L. 93— 
638, 25 U.S.C. 450 et seq., as amended. 
DOI and DHHS have determined that 
the creation of this committee is 
required by the Indian Self- 
Determination Contract Reform Act of 
1994 once the agencies have decided to 
develop proposed regulations 
implementing the ISDEAA, is in the 
public interest and will assist the 
agencies in developing regulations 
authorized under-section 107 of the 
ISDEAA. Copies of the Committee's 
charter will be filed with the 
appropriate committees of Congress and 
with the Library of Congress in 
accordance with section 9(c) of the 
Federal Advisory Committee Act 
(FACA), 5 U.S.C. App. 


DATES: DOI and DHHS invite any 
interested party to comment on the 
proposal to create this negotiated 
rulemaking committee on or before 
January 30, 1995. In addition, DOI and 
DHHS invite persons who believe that 
they will be significantly affected by the 
proposed rule and who believe that 
their interests will not be adequately 
represented by the persons identified in 
this Notice to apply for, or nominate 
other persons for, membership on the 
negotiated rulemaking committee, by 
submitting applications on or before 
January 30, 1995. Each application must 
contain the information described in the 
‘Application for Membership” section 
below 


ADDRESSES: Please submit comments 
and applications to: Mr. James Thomas, 
Chief, Division of Self-Determination 
Services, Bureau of Indian Affairs, U.S. 
Department of the Interior, MS 4627— 
MIB, 1849 C. St, NW., Washington, DC 
20240. Comments and applications 
received will be availab!e for inspection 
at the address listed above from 9:00 
a.m. to 3:00 p.m., Monday through 
Friday. 


FOR FURTHER INFORMATION CONTACT: 


Mr. James Thomas, Chief, Division of 
Self-Determination Services, Bureau of 
Indian Affairs, at the address listed 
above, or by telephone at (202) 208— 
3705; or Athena Schoening, Deputy 
Associate Director, Office of Tribal 
Activities, Indian Health Services, 5600 
Fishers Lane, Parklawn Building, Room 
6A-19, Rockville, Maryland 20857, 
Telephone (301) 443-6840 or 1104/ 
1044. 


SUPPLEMENTARY INFORMATION: The 
Indian Self-Determination Contract 
Reform Act of 1994, Title I of the Indian 
Self-Determination Act Amendments of 
1994, significantly amended numerous 
provisions of the ISDEAA, including 
section 107 of the ISDEAA 
(promulgation of rules and regulations). 
Under the amended section 107 of the 
ISDEAA, the Secretaries of the Interior 
and Health and Human Services are not 
authorized to promulgate implementing 
regulations, except in specific areas. 
Regulations must be promulgated 
pursuant to the Administrative 
Procedure Act (APA) as a single set of 
regulations in 25 CFR within 18 months 
of the date of enactment of the Contract 
Reform Act, after which date regulatory 
authority expires. 2 

A new section 107(d) has been added 
to the ISDEAA requiring the Secretaries 
to confer with, and allow for active 
participation by, representatives of 


’ Indian tribes, tribal organizations, and 


individual tribal members, in drafting 
and promulgating regulations. This new 
subsection also specifies that in 
formulating proposed regulations, the 
Secretaries must follow the guidance of 
the Negotiated Rulemaking Act of 1990, 
and the recommendations of the 
Administrative Conference of the 
United States numbered 82-4 and 85-5 
entitled ‘‘Procedures for Negotiating 
Proposed Regulations.” It also permits 
Indian tribes, tribal organizations, and 
individual tribal members to nominate 
their representatives in the proposed 
regulation negotiation process, but 
requires inclusion of tribal 
representatives from all geographic: 
regions. 


Scope of the Proposed Rule 


The Indian Self-Determination 
Contract Reform Aci of 1994 amended 
section 107 of the ISDEAA to authorize 
the Secretaries of Interior and Health 
and Human Services to promulgate 
regulations relating only to the 
following areas: (1) Federal Tort Claims 
Act; (2) Contract Disputes Act; (3) 
declination procedures; (4) waiver 
procedures; (5) appeal procedures; (6) 
reassumption procedures; (7) 
discretionary (section 103 of the 
ISDEAA) grant procedures; (8) property 
donation procedures (section 105(f) of 
the ISDEAA); (9) internal agency 
procedures relating to the 
implementation of the ISDEAA; (10) 
retrocession procedures; (11) tribal 
organization relinquishment 
procedures; (12) contract proposal 
contents; (13) conflicts of interest; (14) 
construction; (15) programmatic reports 
and data requirements; (16) 
procurement standards; (17) property 
management standards; and (18) 
financial management standards. 

It is anticipated that the negotiated 
rulemaking committee will develop 
proposed regulations in all of the above- 
referenced areas. 


List of Interests Significantly Affected 


A limited number of identifiable 
interests will be significantly affected by 
the rule. Those parties are Indian tribes, 
tribal organizations as defined in section 
4(1) of the ISDEAA, and individual tribal 
members, including owners of allotted 
Indian lands. Other parties who believe 
they are likely to be significantly 
affected by the rule may apply for 
membership on the committee pursuant 
to the “Application for Membership” 
section below. 


Proposed Agenda and Schedule for 
Publication of Proposed Rule 


It has been determined that the 
members of the negotiated rulemaking 
committee will determine the agenda for 
the committee’s work. The Indian Self- 
Determination Contract Reform Act of 
1994 requires proposed rules to be 
published in the Federal Register —- 
within six months of enactment of the 
Act. The President signed the legislation 
on October 25, 1994. Therefore, 
proposed regulations must be published 
on or before April 25, 1995. 


Negotiation Procedures 


The following procedures and 
guidelines will apply to the negotiated 
rulemaking committee, if formed, unless 
they are modified as a resuit of 
comments received on this Notice or 
during the negotiation process. 
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DOI and DHHS will use a neutral 
facilitator. The facilitator will not be 
involved with the substantive 
development or enforcement of the 
regulation. The facilitator’s role is to 
help the negotiation process run 

_smoothly, and help participants define 
and reach consensus. 

The members of the committee, with 
the assistance of the facilitator, may 
adopt procedures for committee 
meetings which they consider most 
appropriate. 

The goal of the negotiating process is 
for the committee to reach consensus on 
the proposed rule. Consensus means 
unanimous concurrence among the 
interests represented unless the 
committée agrees to define such term to 
mean general but not unanimous 
concurrence, or agrees upon another 
specified definition. 

If the committee reaches consensus on 
the proposed rule, the committee shall 
transmit a report containing the 
proposed rule to the Secretaries of DOI 
and DHHS at the conciusion of 
negotiations. If the committee does not 
reach consensus on the proposed rule, 
it may transmit a report specifying any 
areas in which it did reach consensus, 
and any other recommendation it 
considers appropriate, including 
dissenting views of committee members. 
Parties to the negotiation may withdraw 
at any time. If this happens, the 
remaining committee members will 
evaluate whether the committee should 
continue. 

Meetings will be held in the 
Washington area, or in another location, 
at the convenience of the committee. 
DOI and DHHS will announce 
committee meetings in the Federal 
Register. Such meetings will be open to 
the public. 


Records of Meetings — 


In accordance with the requirements 
of the Federal Advisory Committee Act, 
5 U.S.C. Appx., DOI and DHHS will 
keep a record of all committee meetings. 


Administrative Support 


To the extent authorized by law, the 
BIA and IHS will provide joint funding 
of the costs of the committee, as well as 
administrative support and technical 
assistance, including logistical support 
services, for the activities of the 
committee. The Indian Self- 
Determination Contract Reform Act of 
1994 amends section 107 of the ISDEAA 
to specifically authorize the Secretaries 
of Interior and Health and Human 
Services to jointly establish and fund 
such interagency committees or other 
interagency bodies, including advisory 
bodies comprised of tribal 


representatives, as may be necessary to 
carry out the provisions of the ISDEAA, 
notwithstanding any other provision of 
law (including any regulation). 


‘Committee Membership 


The Secretaries of the Interior and 
Health and Human Services have 
determined that the proper functioning 
of the committee requires that 
committee membership not be limited 
to 25 members in order to achieve 
balanced membership and 
representation from all geographic 
regions as required by Section 107 of the 
ISDEAA. The following membership for 
the Indian Se!f-Determination 
Negotiated Rulemaking Committee is 
proposed; 


Department of the Interior © 


DOI membership will be composed of 

the following ten members: 

Assistant Secretary—Iindian Affairs 

Robyn York, Acting Chief, Division of 
Housing Assistance 

James J. Thomas, Chief, Division of Seif- 
Determination Services 

Assistant Secretary Policy Management and 

Budget 

Dolores Chacon, Director, Office of National 
Service and Education Partnerships 

Assistant Secretary Fish, Wildlife and Parks 

Joe Doddridge, Staff Assistant to the 
Assistant Secretary 


Assistant Secretary Land and Minerais 
Management 


Walt Rosenbusch, Special Assistant to the 
Assistant Secretary 


Assistant Secretary Water and Science 
John Cunningham, Procurement Analyst 


Office of the Solicitor 


Pat Patterson, Assistant Solicitor, Division of 
General Law 

George Skibine, Attorney, Division of Indian 
Affairs 

Office of the Secretary 


Juliette Falkner, Deputy Director, Office of 
Regulatory Affairs 
Edward B. Cohen, Counselor to the Secretary 


Department of Health and Human 
Services 


DHHS membership will be composed 
of the following five members: 
Indian Health Service 
(Two Representatives) 
Office of Assistant Secretary for Health 
(One Representative) 


Office of Assistant Secretary for Management 
and Budget 


(One Represenative) 
Office of General Counsel 
(One Representative) 


Representatives of Tribes, Tribal 
Organizations, and Individual Indians 


DOI and DHHS propose that tribal 
membership will be composed of the 
following 48 members: 


Aberdeen 


Verna Bailey, Human Development Manager, 
Standing Rock Sioux Tribe 

Judy Kessler, Finance Officer, Cheyenne 
River Sioux Tribe 

Anita Whipple, Health Director, Rosebud 
Sioux Tribe 

Roger Trudell, Administrative Officer, Santee 
Sioux Tribe 


Albuquerque 

Wendell Chino, President, Mescalero Apache 
Tribe 

Ron Demaray, Director, Administrative 
Services, Ramah Navajo School Board 

Paul Swazo, Governor, Pueblo of Tesuque 

Lloyd Tortalita, Director of Education Acoma 
Pueblo, Represents ten Southern Governors 
on 638 Committee: Acoma, Cochiti, Isleta, 
Jemez, Sandia, Santa Ana, Sante Dominge, 
San Felipe, Ysleta, Zia 


Anadarko/Oklahoma City 


Gayion Franklin, Executive Director, Office 
of Self-Governance, Absentee-Shawnee 
Tribe of Indians 

James Factor, Vice Chief, Seminole Nation of 
Oklahoma 

Gary McAdams, President, Wichita and 
Affiliated Tribes 

Ed Mouss, Public Health Director, Creek 
Nation 

Billings 

Clara Spotteg Elk, Vice Chairman, Northern 
Cheyenne Tribe 

Janice Hawley, Secretary/Treasury, Fort 
Belknap Community Council 

Catherine Keene, Controller/Finance Officer, 
Shoshone Business Council 

Marlene Bear Walter, Chairman of the 
Culture Committee, Blackfeet Tribe 


Eastern/Nashville 


Jerry Pardilla, Governor, Penobscot Nation 

James T Martin, Tribal Administrator, 
Poarch Band of Creek Indians 

Buford L. Rolin, Health Director, Poarch 
Band of Creek Indians 

Michael Sockalexis, Tribal Information 
Liaison, United South and Eastern Tribes, 
Inc. 


Juneau/Alaska 


Katherine Grosdidier, Executive Director 
South Central Foundation 

Gail Schubert, Attorney at Law (Birch, 
Horton, Bittner and Cherot}, Alaska Native 
Health Board 

Margaret Roberts, President of the Kodiak 
Tribal Council, Shoonag Tribe 

Joe Llanos, Executive Director, Alaska Inter- 
Tribal Council 


Minneapolis/Bemidji 

Deanna Bauman, Health Administrator, 
Oneida Community Health Center 

John Lufkins, Executive Director, Bay Mills 
Executive Council 


Kenneth Meshigaud, Chairman, Hannahville 
Tribal Council 
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Tom Ross, Member-at-Large, Upper Sioux 
Board of Trustees 


Muskogee 


Bill Anoatubby, Governor, Chickasaw Nation 
of Oklahoma 

Mike.Factor, Treasurer, Creek Nation of 
Oklahoma 

Charles Head, Self-Governance Coordinator, 
Cherokee Nation of Oklahoma 

Jack Ferguson, Tribal Treasurer/Cabinet 
Level Person over Health Services, 
Choctaw Nation of Oklahoma 


Navajo 


Allen Begay, Chief Executive, Navajo Nation 

M. Skip Curley, Contracting Officer, Navajo 
Nation 

Lydia Pourier, Director, Navajo Health 
Department, Navajo Nation 

Milton Bluehouse, Council Delegate, Navajo 
Nation 


Phoenix/Tucson 


Margo Cowan, Staff Attorney, Executive 
Office, Tohono O’Odham Nation 

Carmen Juan, Contract Specialist, Tohono 
O’Odham Nation 

Lucille Encinas, Contract Specialist, Tohono 
O’Odham Nation 

David Ramierz, Council Member, Pascua 
Yaqui Tribe 


Portland 


Julia Davis, Chairperson, Northwest Portland 
Area Indian Health Board 

Donna L. Starr, Health Director, Muckleshoot 
Tribe 

Bruce Wynne, President, Affiliated Tribes of 
the Northwest 

Ken Smith, Chief Executive Offiér, 
Confederated Tribes of Warm Springs 


Sacramento/California 

Anthony Largo, Chairman, Santa Rosa 
Reservation : 

Dale Risling, Chairman, Hoopa Valley 
Reservation 

Darlene Cummings, Chairman, Mooretown 
Rancheria 

Joseph Saulque, Vice Chairman, Benton 
Paiute Reservation 


In addition to the 48 tribal 
representatives identified above, DOI 
solicits individual tribal members, 
including owners of allotted Indian 
land, whose interests will be 
significantly affected by the rule to 
submit nominations for membership on 
the Indian Self-Determination 
Negotiated Rulemaking Committee. 


Application for Membership 


Persons who believe that they will be 
significantly affected by regulations 
implementing Title I of the ISDEAA and 
who believe that their interests will not 
be adequately represented by any 
person identified in the “Committee 
Membership” section above, may apply 
for, or nominate another person for, 
membership on the Indian Self- 
Determination Negotiated Rulemaking 
Committee. Each application or 
nomination shall include: 

1. The name of the applicant or 
nominee and a description of the 
interest(s) such person will represent. 

2. Evidence that the applicant or 
nominee is authorized to represent 
parties related to the interest(s) the 
person proposed to represent. 


3. A written commitment that the 
applicant or nominee will actively 
participate in good faith in the 
development of the proposed rule. 

4. The reasons that the proposed 
members of the committee identified 
above do not represent the interests of 
the person submitting the application or 
nomination. 


To be considered, the application 
must be received by the close of 
business on January 30, 1995 at the 
location indicated in the “‘Address”’ 
section above. 


DOI and DHHS will give full 
consideration to all applications and 
nominations timely submitted. The 
decision to add a person to the Indian 
Self-Determination Negotiated 
Rulemaking Committee will be based on 
whether an interest of that person will 
be significantly affected by the proposed 
rule, whether that interest is already 
adequately represented on the 
Committee, and if not, whether the 
applicant or nominee would adequately 
represent it. 


Dated: December 22, 1994. 

Ada E. Deer, 

Assistant Secretary—Indian Affairs, DOI. 
Dated: December 20, 1994. 

Michael Trujillo, 


Assistant Surgeon General, Director, Indian 
Health Service, DHHS. 


[FR Doc. 94—32078 Filed 12-28-94; 8:45 am] 
BILLING CODE 4160-16-M; 4310-02-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[OPPTS—41042; FRL-4923-2] 


Thirty-Fifth Report of the TSCA 
interagency Testing Committee to the 
Administrator Receipt of Report, 
Request for Comments, Solicitation of 
Interested Parties in Developing 
Testing Consent Agreement 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: The TSCA Interagency 
Testing Committee (ITC), established 
under section 4(e) of the Toxic 
Substances Control Act (TSCA), 
transmitted its Thirty-Fifth Report to the 
Administrator of EPA on November 3, 
1994. As noted in this Report, which is 
included with this notice, the ITC 
revised the Priority Testing List by 
designating a group of 25 chemicals to 
the List for priority consideration by the 
Administrator for promulgation of test 
rules under section 4(a) of the Act. 
These chemicals are designated for 
response within 12 months. Therefore, 
in response to the ITC’s designation, 
EPA will either initiate rulemaking 
under section 4(a) of TSCA, enter into 

a testing consent agreement, or publish 
a Federal Register notice explaining the 
reasons for not initiating such 
rulemaking within 12 months. The ITC 
also removed 110 of 123 previously 
recommended chemicals from the List. 
The ITC removed 28 of 43 isocyanates, 
27 of 89 aldehydes, 25 of 26 sulfones, 

7 of 11 cyanoacrylates, 4 of 14 diary] 
ethers and 19 of 35 chemicals originally 
recommended for subchronic (90-day) 
toxicity testing. The ITC’s reasons for 
removing these chemicals from the List 
are listed in the Thirty-Fifth Report. 
There are no recommended with intent- 
to-designate or recommended chemicals 
or chemical groups in the Thirty-Fifth 
Report. EPA invites interested persons 
to submit written comments on the 
Report. 

In addition, EPA is soliciting 
interested parties for participation in or 
monitoring of a TSCA section 4 testing 
consent agreement development process 
for the chemicals that were designated 
for dermal absorption testing. EPA is 
also inviting manufacturers and/or 
processors of chemical! substances who 
wish to participate in testing 
negotiations for the chemicals 
designated for dermal absorption testing 
to develop and submit testing agreement 
proposals to EPA. 


DATES: Written comments on the Thirty- 
Fifth ITC Report should be submitted by 





January 30, 1995. Written testing 
proposals must be received by February 
27, 1995. Written notice of interest in 
being designated an “interested party” 
to the development or monitoring of a 
consent agreement for the chemicals 
designated for dermal absorption testing 
must be received by February 27, 1995. 
Those submitting written testing 
proposals will be considered “interested 
parties” and do not have to submit 
separate written notice. EPA will 
contact all ‘interested parties” and 
advise them of meeting dates. 


ADDRESSES: Send six copies of written 
submissions to: TSCA Nonconfidential 
Information Center (7407), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency, Rm. 
B-607 NEM, 401 M St., SW., 
Washington, DC 20460. Submissions 
should bear the document control 
number (OPPTS—41042; FRL—4923-2). 
The public record supporting this 
action, including comments, is available 
for public inspection in Rm. B-607 
NEM at the address noted above from 12 
noon to 4 p.m., Monday through Friday, 
except legal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, 401 M St., SW., Rm. E-543B, 
Washington, DC 20460, (202) 554-1404, 
TDD (202) 554-0551. 


SUPPLEMENTARY INFORMATION: EPA has 

received the TSCA Interagency Testing 
Committee’s Thirty-Fifth Report to the 
Administrator. 


I. Background 


TSCA (Pub. L. 94-469, 90 Stat. 2003 
et seq; 15 U.S.C. 260] et seq.) authorizes 
the Administrator of EPA to promulgate 
regulations under section 4(a) requiring 
testing of chemicals and chemical 
groups in order to develop data relevant 
to determining the risks that such 
chemicals and chemical groups may 
present to health or the environment. 
Section 4(e) of TSCA established the 
Interagency Testing Committee to 
recommend chemicals and chemical 
groups to the Administrator of EPA for 
priority testing consideration. Section 
4(e) directs the ITC to revise the TSCA 
section 4(e) Priority Testing List at least 
every 6 months. The most recent 
revisions to this List are included in the 
ITC’s Thirty-Fifth Report. The Report 
was received by the Administrator on 
November 3, 1994, and is included in 
this Notice. The Report designates a 
group of 25 chemicals, and removes 110 
of 123 previously recommended 


chemicals from the TSCA section 4{e) 
Priority Testing List. 


II. Written and Oral Comments 


EPA invites interested persons to 
submit detailed comments on the ITC’s 
Report. All submissions should bear the 
identifying docket number (OPPTS-— 
41042). 

EPA invites interested persons to 
submit detailed comments on the ITC’s 
new recommendations. The Agency is 
interested in receiving information 
concerning additional or ongoing health 
and safety studies on the subject 
chemicals as well as information 
relating to the human and 
environmental exposure to these 
chemicals. 

A notice will be published at a later 
date in the Federal Register adding 
certain of the substances recommended 
in the ITC’s Thirty-Fifth Report to the 
TSCA section 8(d) Health and Safety 
Data Reporting Rule (40 CFR part 716), 
which requires the reporting of 
unpublished health and safety studies 
on the listed chemicals. That notice will 
also add the chemicals to the TSCA 
section 8(a) Preliminary Assessment 
Information Rule (40 CFR part 712). The 
section 8(a) rule requires the reporting 
of production volume, use, exposure, 
and release information on the listed 
chemicals. 


III. Status of List 


The ITC’s Thirty-Fifth Report notes 
the designation of 25 chemicals and the 
removal of 110 chemicals from the 
Priority Testing List. The current TSCA 
section 4(e) Priority Testing List 
contains 13 chemicals and 12 chemical 
groups, with 3 chemical groups and 3 
chemicals designated for testing. 


IV. Testing Consent Agreements 


1. Solicitation of interested parties. 
EPA’s procedures for requiring the 
testing of chemical substances under 
section 4 of TSCA include the adoption 
of enforceable consent agreements and 
the promulgation of test rules. These 
processes are found at 40 CFR 790.20. 
EPA has on numerous occasions been 
approached by chemical companies 
interested in negotiating consent 
agreements for testing ITC chemicals or 
chemical groups. As a result of these 
requests, EPA is now inviting persons 
interested in participating in or 
monitoring negotiations on the chemical 
designated in the Thirty-Fifth ITC 
Report to notify EPA in writing. Those 
who respond to this solicitation by the 
deadline established in this notice will 
have the status of “interested parties” 
and will be afforded opportunities to 
participate in the negotiation process. 
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These “‘interested parties” will not incur 
any obligations by being designated 
“interested parties.” 

2. Solicitation of testing proposals for 
consent agreement negotiations. EPA is 
also now soliciting testing proposals for 
a consent agreement to perform dermal 
absorption testing on the 25 chemicals 
designated in the Thirty-Fifth Report. 
While solicitation is separate from the 
solicitation of interested parties made 
for the 24 substances designated in the 
Thirty-First ITC Report published May 
5, 1993 (58 FR 26898), and the 34 
substances designated in the Thirty- 
Second Report published July 16, 1993 
(58 FR 38490), EPA expects that any 
testing consent agreement adopted for 
this effort, as well as the testing method 
referenced, will be substantially similar. 
(Note: Two of these chemicals were 
removed in the Thirty-Fourth Report). 
Following publication of this notice, 
manufacturers and/or processors have 
60 days to develop and submit testing 
proposals for any of the chemical 
substances designated in the Thirty- 
Fifth Report that they wish EPA to 
consider as candidates for consent 
agreement negotiations. 

Federal scientists from a number of 
the ITC’s statutory and liaison 
organizations, including the Consumer 
Product Safety Commission, 
Environmental Protection Agency, Food 
and Drug Administration, National 
Institute of Occupational Safety and 
Health, and Occupational Safety and 
Health Administration, have developed 
a proposed test protocol that will 
provide data needed by severai U.S. 
Government Organizations represented 
on the ITC. This proposed protocol is 
entitled “Protocol for in vitro 
Percutaneous Absorption Studies” and 
is available to the public through the - 
TSCA Nonconfidential Information 
Center and the Environmental 
Assistance Division listed above. This. 
document should be reviewed before 
submitting any testing proposals in 
response to this notice. 

Comments on the proposed protocol 
that were submitted in response to the 
Thirty-First ITC Report (Docket OPPTS 
41038) and the Thirty-Second ITC 
Report (Docket OPPTS 41039) will be 
incorporated in the docket for this 
notice and need not be resubmitted. 

For additional technical information 
on this testing protocol contact Dr. John 
D. Walker, Executive Director, TSCA 
Interagency Testing Committee, (202) 
260-1820. 

All testing proposals submitted 
should describe the testing to be 
performed and explain any deviations 
from the test protocol that are necessary 


to assure the development of reliable 
percutaneous absorption data. 

EPA will review the submissions and 
select the most promising submissions 
as candidates for negotiation. 
Submissions that fully address the ITC’s 
concerns will have a higher chance of 
success than those that do not fully 
address all data needs. 

3. Negotiation of testing program and 
development of a testing consent 
agreement. EPA will follow the 
negotiation procedures under 40 CFR 
790.22, and to the extent feasible, the 
timetable outlined in 40 CFR part 790, 
appendix A to subpart B. 

For additional information about 
process or negotiations contact Frank 
Kover, Chief, Chemical Testing and 
Information Branch, (202) 260-8130. 

Authority: 15 U.S.C. 2603. 


Dated: December 20, 1994. 
Charles M. Auer, 


Director, Chemical Control Division, Office 
of Pollution Prevention and Toxics. 


Administrator, U.S. Environmental 
Protection Agency 


SUMMARY: This is the 35th Report of the 
TSCA Interagency Testing Committee 
(ITC) to the Administrator of the U.S. 
Environmental Protection Agency 
(EPA). In this Report, the ITC is revising 
its TSCA section 4(e) Priority Testing 
List by designating a group of 25 
chemicals for dermal absorption testing 
because they are of regulatory interest to 
the Occupational Safety and Health 
Administration (OSHA). The ITC is also 
revising its List by removing 
recommended chemicals, including 28 
of 43 isocyanates, 27 of 89 aldehydes, 25 
of 26 sulfones, 7 of 11 cyanoacrylates, 

4 of 14 diaryl ethers and 19 of 35 
chemicals originally recommended for 
subchronic (90-day) toxicity testing. 


I. Background 


The TSCA Interagency Testing 
Committee (ITC) was established by 
section 4(e) of the Toxic Substances 
Control Act (TSCA) “‘to make 
recommendations to the Administrator 
respecting the chemical substances and 
mixtures to which the Administrator 
should give priority consideration for 
the promulgation of a rule for testing 
under section 4(a).... At least every 6 
months..., the Committee shall make 
such revisions in the List as it 
determines to be necessary and to 
transmit them to the Administrator 
together with the Committee’s reasons 
for the revisions” (Public Law 94—469, 
90 Stat. 2003 et seq., 15-U.S.C. 2601 et 
seq.). Since its creation in 1976, the ITC 
has submitted 34 semi-annual Reports 


to the EPA Administrator transmitting 
the Priority Testing List and its 
revisions. These Reports have been 
published in the Federal Register and 
are available from the ITC. The ITC 
meets monthly and produces its 
revisions with the help of staff and 
technical contract support provided by 
EPA. ITC membership and support 
personnel are listed at the end of this 
Report. 

Following receipt of the ITC’s Report 
and the addition of chemicals to the 
Priority Testing List, the EPA’s Office of 
Pollution Prevention and Toxics adds 
new chemicals from the List to TSCA 
section 8(a) and 8(d) rules that require 
manufacturers, processors, and/or 
distributors of these chemicals to submit 
TSCA section 8(a) production and 
exposure data and TSCA section 8(d) 
health and safety studies, within 60 
days of the rule’s effective date. The 
submissions are indexed and 
maintained by EPA. The ITC reviews 
the section 8(a) and 8(d) information 
and other available data on chemicals 
and chemical groups (e.g., TSCA section 
8(e) “‘substantial risk”’ studies, ‘‘For 
Your Information” (FYI) submissions to 
EPA, and published papers) to 
determine if revisions to the List are 
necessary. Revisions can include 
changing a recomme:idation to a 
designation for action by the 
Administrator within 12 months, 
modifying the recommended testing, or 
removing the chemical or chemical 
group from the List. 


II. Revisions to the TSCA Section 4(e) 
Priority Testing List 

The ITC’s revisions to its TSCA 
Section 4{e) Priority Testing List are 
summarized in Table 1. 


TABLE 1.—CHEMICALS “DESIGNATED 
OR REMOVED FROM THE TSCA 
SECTION 4(e) PRIORITY TESTING 
LIST 





Chemical/Group Action Date 





25 Chemicals 
with insufficient 
dermal absorp- 
tion data. 


28 isocyanates ... 


Designate for 11/94 
Dermal Ab- 
sorption Test- 
ing 

Remove Pre- 
viously Rec- 
ommended 
Chemicals 


Remove Pre- 
viously Rec- 
ommended 
Chemicals 


25 Sulfones 
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TABLE 1.—CHEMICALS DESIGNATED 
OR REMOVED FROM THE TSCA 
SECTION 4(e) PRIORITY TESTING 
List—Continued 


Chemical/Group 





Action Date 





11/94 


27 Aldehydes. ..... 
viously Rec- 
ommended 
Chemicals 

Remove Pre- 
viously Rec- 
ommended 
Chemicais 

Remove Pre- 
viously Rec- 
ommended 
Chemicais 


7 Cyanoacrylates 


4 Diary! ethers .... 











Ill. Rationale fer the Revisions. 
A. ITC’s Activities During this Reporting 
Period 

During the 6 months covered by this 
Report, May through October 1994, the 
ITC reviewed dermal absorption data for 
63 chemicals with dermal LDso values 
and 1989 preduction volumes greater 
than 1 million pounds. The ITC also, 
reviewed the TSCA section 8(a) and 
section 8{d) submissions and other 
available data for 43 isocyanates that 
were recommended in the ITC’s 26th 
Report (55 FR 23050, June 5, 1990) as 
well as 26 sulfones and 35 chemicals 
with insufficient subchronic (90-day) 
toxicity data that were recommended in 
the FTC’s 27th Report (56 FR 9534, 
March 6, 1991). In addition, the ITC 
reviewed the production volume data 
obtained under the 1990 TSCA 
Inventory Update Rule and TSCA 
section 8(a) Preliminary Assessment 
Information Reporting rules for 89 
aldehydes that were recommended in 
the ITC’s 27th Report, 11 cyanoacrylates 
that were recommended in the ITC's 
28th Report (56 FR 41212, August 19, 
1991) and 14 diary! ethers that were 
recommended in the ITC’s 29th Report 
(56 FR 67424, December 30, 1991). 
Based on these reviews, the ITC decided 
which chemicals in these groups to 
designate for testing, to retain on the 
Priority Testing List or to remove from 
the List. 


B. Specific Rationales 

1. Designated chemicals—a. 
Chemicals with insufficient dermal 
absorption data. OSHA previously 


established Permissible Exposure Limits 
(PELs) for chemical substances and 


mixtures to limit. workers’ exposure to 
industrial chemicals. In general, PELs 
are based on inhalation of airborne 
dusts and vapors. In those cases where 
chemical absorption through the skin 
could be harmful, the chemicals with 
PELs are assigned skin notations. OSHA 
needs quantitative measures of dermal 
absorption to evaluate potential hazards 
to workers. 

In September 1991, OSHA nominated | 
chemical substances and mixtures with 
PELs to the ITC to assess the availability 
of dermal absorption data. OSHA 
requested-that ITC use its TSCA section 
4(e) statutory authority to designate 
chemicals with insufficient dermal 
absorption data for priority testing 
consideration. As described in previous 
ITC reports, the chemicals were 
organized into groups to facilitate 
review. In its 31st report, the ITC 
designated a group of 24 chemicals for 
dermal absorption testing for which no 
dermal toxicity or absorption data could 
be located in the publicly available 
literature. In its 32nd report, the ITC 
designated a group of 34 chemicals for 
dermal absorption testing because 
existing dermal toxicity and absorption 
data were insufficient for OSHA’s 
needs. In the 34th report, the ITC 
removed two of the previously 
designated chemicals from the Priority 
Testing List because dermal absorption 
data to meet OSHA’s needs were 
obtained. 

Over the past year, the ITC began to 
review a group of 429 chemicals that 
have rabbit dermal LDso values in 
RTECS. Relevant information regarding 
dermal absorption, production volume, 
exposure and use, health effects and 
physicochemical properties were 
evaluated. The ITC reviewed 63 of these 
chemicals, all of which had 1989 
production volumes greater than 1 
million pounds, and is designating 25 
chemicals determined to have 
insufficient dermal absorption data to 
meet OSHA’s needs in the following 
Table 2. The ITC is continuing to review 
the remaining chemicals. 


TABLE 2.—CHEMICALS WITH INSUFFI- 
CIENT DERMAL ABSORPTION DATA 
THAT ARE BEING DESIGNATED FOR 
DERMAL ABSORPTION TESTING 


CAS No. 





Chemical Name 
Acetonitrile 








TABLE 2.—CHEMICALS WITH INSUFFI- 
CIENT DERMAL ABSORPTION DATA 
THAT ARE BEING DESIGNATED FOR 
DERMAL ABSORPTION TESTING— 
Continued 


CAS No. 





Chemical Name 


Biphenyl 
o-Dichlorobenzene 
1,2,3—Trichloropropane 
t-Butyicatechol 





mNitrotoluene 
p-Nitrotoluene 
p-Dichlorobenzene 
Ethylene dichloride 
Cyciohexanol 


. | Catechol 
Dimethylaniline 
Diacetone alcohot 
Dimethyt acetamide 
Cyclopentadiene 
Dipropyiene glycol methy? ether 
2. Removal of chemicals from the 
Priority Testing List—a. Previously 
recommended chemicals for which 
production volume and data 
and health and safety studies have been 
reviewed. For three previously 








- recommended chemical 


groups 
(isocyanates, sulfones and chemicals 
with insufficient subchronic (90-day) 
toxicity data), the ITC reviewed the 
1989 production volume data that were 
submitted in response to EPA’s 
September 27, 1990, TSCA section 8{a) 
Partial Inventory Update Rule (55 FR 
39586). In addition, the ITC reviewed - 
the production and exposure data and 
health and safety studies that were 
submitted in response to EPA’s 
September 28, 1990, TSCA section 8{a) 
Preliminary Assessment Information 
Reporting (PAIR) Rule and TSCA 
section 8(d) Health and Safety Data 
Reporting Rule for isocyanates (55 FR 
39586) and EPA’s August 29, 1991, 
PAIR and Health and Safety Data 
Reporting Rule for sulfones and 
chemicals with insufficient subchronic 
(90-day) toxicity data (56 FR 42688). For 
these chemical groups, the ITC also 
requested, received and reviewed, use 
and exposure data from several 
companies, studies that have been 
published since the ITC recommended 
these chemicals for testing, TSCA 
section 8(e) and FYI studies, 
unpublished data from tests conducted 
by the U.S. Government organizations 
represented on the ITC and data from 
the 1981-1983 National Occupational 
Exposure Survey (NOES). After 
reviewing these data and considering 
the data needs of U.S. Government 
organizations represented on the ITC, 
the ITC decided which chemicals in 
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these groups should be removed from 

the Priority Testing List. The chemicals 

in these groups that were removed from 

the List and the rationales for removing 
. them are described below. 

1. Isocyanates. The ITC transmitted its 
26th Report to the EPA Administrator 
on May 8, 1990, and recommended a 
group of 43 isocyanates for physical and 
chemical property testing in response to 
a nomination from the EPA to support 
its TSCA New Chemicals Program. (55 
FR 23050, June 5, 1990). The ITC is 
removing 27 isocyanates from the 
Priority Testing List because annual 
production volumes were less than 1 
million pounds or there appeared to be 
low potential for exposure. The ITC is 
also removing methyl isocyanate from 
the List because its physical and 
chemical properties appear to be well 
characterized. The 28 isocyanates that 
ITC is removing from the List are 
included in the following Table 3. 


TABLE 3.—ISOCYANATES REMOVED 
FROM THE PRIORITY TESTING LiST— 
Continued 


2. Sulfones. In its 27th Report, the ITC 
recommended a group of 26 sulfones for 
physical and chemical property testing 
to estimate whether occupational 
exposures or environmental releases 
were likely to occur (56 FR 9534, March 
6, 1991). This recommendation was 
based on the results of the ITC’s 6th 
Scoring Exercise and the use of the 
ITC’s Substructure-based Computerized 
Chemical Selection Expert System 
(SuCCSES) to identify chemical groups 
with common chemical substructures, | 
common exposure or adverse effects 
potentials and common data 
insufficiencies. The Scoring Exercise | 
and SuCCSES have been previously 
described by Walker and Brink (Ref.1) | 
and Walker (Refs. 2 and 3). SuCCSES-— 
was used to identify sulfones with 
insufficient physical/chemical 
properties. Based on a review of the data 
and other considerations, the ITC is 
removing 25 sulfones from the Priority 








CAS No. 


622-58-2 ... 
624-83-9 ... 
1476-23-9 . 
2422-91-5 . 


Chemical Name 





1-lsocyanato-4-methylbenzene 
Methyl isocyanate 
3-lsocyanato-1-propene 
1,1’,1”-Methylidynetris(4— 
isocyanatobenzene) 
1-Bromo-4-isocyanatobenzene 
1-Chloro-3-isocyanatobenzene 
Ethyl isocyanatoacetate 
1-3-Tris(4-isocyanatophenyl) 
thiophosphate 
Diphenyimethyiene 
diisocyanate 
1,6-Diisocyanato-2,4,4- 
trimethylhexane 
1,6-Diisocyanato-2,2,4- 
trimethyihexane 
Bis(isocyanatomethy|)benzene 
1,3,5-Tris(3- 
isocyanatomethylpheny!)- 
1,3,5-triazine- 
2,4,6(1H,3H,5H)-trione 


2493-02-9 . 
2909-38-8 . 
2949-22-6 . 
4151-5 
10031-75-1 
15646-96-5 
16938-22-0 


25854—16—4 
26603—40-7 


TABLE 3.—ISOCYANATES REMOVED 


FROM THE PRIORITY TESTING LIST 





CAS No. 


Chemical Name 





109-90-0 .... 
110-78—1 .... 
112-96-9 ... 
123-61-5 .. 
614-68-6 ... 





4,4’-Diisocyanato-3,3’- 
dimethylbiphenyl 
p-Nitropheny! isocyanate 
p-Phenyilene diisocyanate 
Ethyl isocyanate 
n-Propyl isocyanate 
Octadecy! isocyanate 
1,3-Diisocyanatobenzene 


26747-90-0 
28178—-42-9 


28556-81-2 
30674-80-7 


34893-92-0 
68239-06-5 


73597-26-9 


Toluene diisocyanate dimer 
2,6-Diisopropyipheny! 
isocyanate 
2-Isocyanato-1 ,3- 
dimethylbenzene 
2-lsocyanatoethy! methacrylate 
3,5-Dichloropheny! isocyanate 
2-Heptyl-3,4-bis(9- 
isocyanatonony})-1- 
pentylicyclohexane. 
lsophorone diisocyanate, 
hydroxyethyl methacrylate 
adduct 


Testing List that are listed in the 


following Table 4. 





1-Isocyanato-2-methylbenzene 





TABLE 4.— SULFONES REMOVED FROM THE PRIORITY TESTING LIST 
CAS No. 





Chemical Name 





Sulfones removed because there appeared to be low exposure poten- 
tial based on annual production volume and NOES data: 
67-71-0 
80-08-0 
98-30-6 
127-63-9 
2580-77-0 
3278-22-6 
5246-57-1 
16588-67-3 





Dimethylsulfone 
4,4’-Diaminodiphenyi sulfone 
2-Amino-4-(methyisulfony!)pheno! 
Diphenylsulfone 
2,2’-Sulfony! bisethanol 
1,1’-[Methylene bis(sulfonyl)}bisethene 
2-{(3-Aminopheny!)sulfonyl]-ethanol 
3-[N-Ethyl-4-[[6-(methylsulfonyl)-2-benzothiazoly!]azo}-77-toluidino)-pro- 
pionitrile 
6-Methylsulfony!)-2-benzothiazolamine 
2-Amino-4-[(2-hydroxyethyl)sulfonyl]phenol 
4-Phenylthiomorpholine, 1,1-dioxide 
4-[4-[(2,6-Dichloro-4-nitropheny!)azo]pheny/}-thiomorpholine, 
dioxide- 
1-(Diiodomethy!)sulfonyl-4-methy! benzene 
1,1’-[Oxybis(methylenesulfonyl)] bisethene 
2,2’-[Oxybis(methylenesulfonyl)} bisethanol 
1,1’-[Methylenebis(sulfony|)} bis-2-chioroethane 
2,2’-[Methylenebis(sulfony!)] bisethanol 
2-[(3-Nitrophenyl)sulfony!] ethanol 
2-[(6-Amino-2-naphthalenyl)sulfonyl] ethanol 
1,1’-[Oxybis(methylenesulfony!)} bis-2-chioroethane 
4-[[4-(Phenylmethoxy)pheny!]-sulfonyl] pheno! 























17557-67-4 
17601-96-6 
17688-68-5 
17741-62-7 

















20018-09—1 
26750-50-5 
36724—43-3 
41123-59-5 
41123-69-7 
41687-30-3 
52218-35-6 
53061-—10-2 
63134-33-8 , 
Sulfones removed because testing recommendations are currently a 
lower priority than others: 
77-79-2 
80-09-1 



































Sulfolene 
Bisphenol S 
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TABLE 4.— SULFONES REMOVED FROM THE PRIORITY TESTING List—Continued. 





CAS No. Chemical Name 


126-33-0 Sulfolane 
18760-44-6 3-(Decyloxy)tetrahydrothiophene 1,1-dioxide 














3. Chemicals previously chemicals (i.e., chemicals with 1985 that did not have 90-day subchronic 
recommended for subchronic (90-day} — production volumes > 1 million toxicity test data (56 FR 9534, March 6, 
toxicity testing. On May 17, 1987, the pounds} that were coded in SuCCSES 1991}. Based on a review of the data 
ITC convened a public meeting to for. exposure and adverse effects submitted to EPA and other 
discuss the results of the its 6th Scoring potentials. Based on a review of considerations, the ITC is removing 18 
Exercise, development of SuCCSES and available data,the ITC recommendeda _ chemicals from the Priority Testing List 
a list of 166 substantially produced group of 35 chemicals in its 27th Report _ that are listed in the following Table 5. 


TABLE 5.—CHEMICALS PREVIOUSLY RECOMMENDED FOR SUBCHRONIC (90—DAY) TOXICITY TESTING REMOVED FROM THE 
PRIORITY TESTING LIST 





CAS No. Chemical Name 


Chemicals removed because there appeared to be low exposure po- 
tential based on annual production volume and use data: 
84-51-5 2-Ethylanthraquinone 
87-02-5 7-Amino-4-hydroxy-2-naphthalenesulfonic acid 
95-32-9 2-(4-Morpholinyldithio)-benzothiazole 
9848-6 1,3-Benzenedisulfonic Acid 
99-63-8 tsophthaloy! chioride 
100-20-9 Terephthaloyl chloride 
106-31-0 Butyric anhydride 
116-81-4 Bramamine acid 
123-62-6 Propanoic anhydride 
616-21-7 1,2-Dichiorobutane 
760-23-6 3,4-Dichiorobutene 
1111-78-0 Ammonium carbamate 
Chemicals removed because Screening Information Data Set dossiers 
have been developed and the need for 90-day subchronic toxicity 
tests will be considered by representatives from OECD countries that 
review these dossiers: 
92-70-6 3-Hydroxy-2-naphthoic acid 
102-01-2 Acetoacetanilide 
Chemicals removed because subchronic ae — testing rec- 
ommendations are currently a lower priority than 
123-54-6 2,4-Pentanedione 
341-89-7 Perftuorotributylamine 
355—42-0 Perfluoro-M-hexane 
1047-16-1 Quinacridone 






























































b. Previously recommended chemicals were submitted in response to EPA’s 1. Aldehydes. The ITC submitted its 
for which production volume data have August 29, 1991 PAIR rule for 27th Report to the EPA Administrator 
been reviewed. For three previously aldehydes (56 FR 42688), to EPA’s on November 19, 1990, and 
recommended chemical groups December 27, 1993 PAIR rule for recommended a group of 89 aldehydes 
(aldehydes, cyanoacrylates and diary] cyanoacrylates (58 FR 68317) and to for aquatic toxicity testing in response 
ethers), the ITC reviewed the 1989 EPA’s March 12, 1993 PAIR rule for to a nomination from the EPA to 
production volume data that were diary] ethers (58 FR 13556). After support its TSCA New Chemicals 
submitted in response to EPA’s reviewing these data, the ITC decided to Program (56 FR 9534, March 6, 1991). 
September 27, 1990, TSCA section 8(a} remove chemicals in these groups from asta a review of production volume 
Partial Inventory Update Rule (55 FR the Priority Testing List that had oo ai a wis + fcr a7 a 
39586). In addition, the ITC reviewed production volumes less than 10,000 cen the Pescaity Seine Laat, os 


the production and exposure data that pounds per year. ety an ane listed in the Seewing 


TABLE 6.—ALDEHYDES REMOVED FROM THE PRIORITY TESTING LIST 





CAS No. Chemicat Name 


1-Naphthalenecarboxaldehyde 
2 
aMethy-benzeneacetaidehyde 
2,4-Di 
2-Hydroxy-5-nitrobenzaldehyde 
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TABLE 6.—ALDEHYDES REMOVED FROM THE PRIORITY TESTING LisT—Continued 





Chemical Name 


2-Thiophenecarboxaidehyde 

















4-Methylbenzeneacetaidehyde 
3,7-Dimethy!-2,6-Octadienal, {Z)- 
2,6-Dimethy!-S-heptenai 
4-Hydroxybenzaidehyde 
2-Methoxybenzaidehyde 
141-27-5 3,7-Dimethyl-2,6-octadienal, (E)- 
143-14-6 oes 9-Undecenal _ 
455-19-6 ........ 4-(Trifluoromethyl)benzaldehyde 
505-57-7 2-Hexenal 


552-89-6 '| 2-Nitrobenzaidehyde 
1121-604 . 2-Pyri 
1200—14-2 4-Butylbenzaidehyde 
1334-78-7 Methyibenzaidehyde 
1423-46-7 _ : 2,4,6-Trimethyl-3-cyclohexene-1-carboxaidehyde 
5435-64-3 . % . | 3,5,5-Trimethylhexanal 
5780-074 7-Methoxy-1 ,3-benzodioxole-5-carboxaidehyde 
5949-05-3 ... | 3,7-Dimethyl-6-Octenal, (S)- 
5988-91-0 ; . 3,7-dimethyloctanal 

4-Etho: 



























































10031-82-0 re 
28602-27-93 ies (Dimethyiamino)benzaidehyde 
37677-14-8 = sainsintnarie . . | 4-4-Methy!-3-pentenyl)-3-cyclohexene-1-carboxaldehyde 


2. Cyanoacrylates. In its 28th Report, the ITC recommended a group of 11 cyanoacrylates for physical and chemical 
property testing. The ITC’s recommendation was based on concerns and uncertainties related to production and use, 
potential exposures and releases from production, processing and use (56 FR 41212, August 19, 1991). Based on a 


review of production volume data, the ITC is removing 7 cyanoacrylates wives the Priority Testing List. These cyanoacrylates 
are listed in the following Table 7 




















TABLE 7.—CYANOACRYLATES REMOVED FROM THE PRIORITY TESTING LIST 





CAS No. Chemical Name 


. 1069-55-2 2-Propenoic acid, 2-cyano-, isobutyl ester (isobutyl cyanoacrylate) 
6606-65-1 2-Propenocic acid, 2-cyano-, butyl ester (buty! cyanoacrylate) 
7324-02-9 2-Propenoic acid, 2-cyano-, 2-propenyl ester (ally! cyanoacrylate) 
10586—17-1 2-Propenoic acid, 2-cyano-, 1-methylethy! ester (isopropyl cyanoacrylate) 
2-Propenoic acid, 2-cyano-, ethoxy ethyl ester (ethoxy ethyl cyanoacrylate) : 
23023-91-8 © 2-Propenoic acid, 2-cyano-, 2,2,2-trifluomethyi ester (2,2 2-trifluoromethyl cyanoacrylate) 
27816-23-5 2-Propenoic acid, 2-cyano-, methyoxy ethyl ester (methoxy ethyl cyanoacrylate) 











3. Diaryl ethers. in its 29th Report, the ecological effects screening tests (56 FR Exercise. Based on a review of 
ITC recommended a group of 14 alkyl, 67424, December 30, 1991). This production volume data, the ITC is 
bromo, chloro, or hydroxy-methyl diary! recommendation was based on an removing 4 diaryl ethers from the 
ethers for physical chemical property, analysis of data in SuCCSES that was Priority Testing List. These diary! ethers 
biodegradation rate, health effects and compiled during the ITC’s 6th Scoring _are listed in the following Table 8. 


TABLE 8.—DIARYL ETHERS REMOVED FROM THE PRIORITY TESTING LIST 





Chemical Name 








3061-36-7 1,4-Diphenoxybenzene 

50789—44-1 3-Phenoxybenzene methanol acetate 
1,1’-Oxybis(1,1,3,3-tetramethyibutyl)benzene 

69834-—19—1 1,1’-Oxybisdodecylbenzene 
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Lewis, Eds., American Society for Testing Testing Committee, 1977 to 1992: Creation, : i 
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THE TSCA SECTION 4(E) PRIORITY TESTING LIST (NOVEMBER 1994) 





Date 


Chemical/Group 





November 1988 
November 1988 


May 1990 
November 1990 


November 1990 
November 1990 
May 1991 
May 1991 
May 1991 
May 1991 


Butyraldehyde 
Tetrakis(2-chloroethyl)ethylene diphosphate 
Tris(1,3-dichloro-2-propyl) phosphate 
Tris(1-chloro-2-propyl) phosphate 
Tris(2-chioro-1-propyl) phosphate 
Tris(2-chloroethy!)-phosphate 

15 Isocyanates 


62 Aldehydes 

Sulfonyl bis(4-chlorobenzene) 

17 Chemicals with insufficient subchronic (90-day) toxicity data 
Acetone 


Thiophenol 
mDinitrobenzene 
14 Cyanoacrylates 


Recommended 
Recommended 
ignate 


Recommended 
ignate 
Recommended 
ignate 
Recommended 
Recommended 
Designated 
Designated 
Recommended 


intent-to-des- 


intent-to-des- 
intent-to-des- 


November 1991 
May 1992 

May 1992 
January 1993 
January 1993 
January 1993 
May 1993 

May 1994 

May 1994 


56 Siloxanes 








November 1994 


10 Alkyl-, bromo-, chioro-, hydroxymethyl diary! ethers 


25 Chioroalkyl phosphates 

24 Chemicals with no dermal toxicity data 

13 Propylene glycol ethers and esters 

32 Methyl ethylene glycol ethers and esters 

32 Chemicals with insufficient dermal absorption data 
White phosphorus 

Ethyl tert-butyl ether 

May 1994 Tert-amyl methyl! ether 

25 Chemicals with insufficient dermal absorption data 


Recommended 
Recommended 
Recommended 
Recommended 
Designated 
Recommended 
Recommended 
Designated 
Designated 
Recommended 
Recommended 
Designated 








TSCA Interagency Testing Committee 


Statutory Organizations and Their 
Representatives 


Council on Environmental Quality 
Elisabeth Blaug, Member 


Department of Commerce 
Edward White, Member 
Willie E. May, Alternate 


Environmental Protection Agency 
David R. Williams, Member 
Lois Dicker, Alternate 


National Cancer institute 
Harry Seigried, Member 
Richard Adamson, Alternate 


National Institute of Environmental Health 
Sciences 
Errol Zeiger, Member, Vice Chair 
H.B. Matthews, Alternate 


National Institute for Occupational Safety 
and Health 
Henryka Nagy, Member 
David A. Dankovic, Alternate 


National Science Foundation 
Linda Duguay, Member 


Occupational Safety and Health 
Administration 
Christine Whittaker, Member, Chair 


Liaison Organizations and Their 
Representatives 
Agency for Toxic Substances and Disease 
Registry 
William Cibulas, Member 


Consumer Product Safety Commission 
Val Schaeffer, Member 
Lakshmi C. Mishra, Alternate 


Department of Agriculture 
Donald Derr, Member 
Clifford Rice, Alternate 


Department of Defense 
David A. Macys, Member 
James N. McDougal, Alternate 


Department of the Interior 
Barnett A. Rattner, Member 


Food and Drug Administration 
Edwin J. Matthews, Member 
Raju Kammula, Alternate 


National Library of Medicine 
Vera Hudson, Member 


National Toxicology Program 
Victor A. Fung, Member 


Counsel 
Mary Ellen Levine, Office of General 
Counsel, EPA 


Technical Support Contractor 
Syracuse Research Corporation 


ITC Staff 
John D. Walker, Executive Director 
Norma S.L. Williams, Executive 
Assistant, TSCA Interagency Testing 
Committee U.S. EPA/OPPT (MC 7401) 401 M 
Street, S.W. Washington, D.C. 20460 Phone 
(202) 260-1825 Fax (202) 260-7895 Internet 
walker.johnd@epamail.epa.gov 
[FR Doc. 94-32117 Filed 12-28-94; 8:45 am] 
BILLING CODE 6560-50-F 




















Reader Aids | 





INFORMATION AND ASSISTANCE 


Federal Register 
Vol. 59, No. 249 


Thursday, December 29, 1994 





CFR PARTS AFFECTED DURING DECEMBER 





Federal Register 

Index, finding aids & general information 
Public inspection announcement line 
Corrections to published documents 
Document drafting information 

Machine readable documents 


Code of.Federal Regulations 

Index, finding aids & general information 
Printing schedules 

Laws 

Public Laws Update Service (numbers, dates, etc.) 
Additional information 

Presidential Documents 


Executive orders and proclamations 
Public Papers of the Presidents 
Weekly Compilation of Presidential Documents 


The United States Government Manual 
General information 

Other Services 

Data base and machine readable specifications 
Guide to Record Retention Requirements 


Legal staff 

Privacy Act Compilation 

Public Laws Update Service (PLUS) 
TDD for the hearing impaired 


523-5215 
523-6237 
523-3187 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 








ELECTRONIC BULLETIN BOARD 


Free Electronic Builetin Beard service for Public Law 
numbers, Federal Register finding aids, and list of 
decuments on public inspection. 


FAX-ON-DEMAND 


You may access our Fax-On-Demand service. You only need a fax 
machine and there is no charge for the service except for long 
distance telephone charges the user may incur. The list of 
documents on public inspection and the daily Federa! Register’s 
table of contents are available using this service. The document 
numbers are 7050-Public Inspection list and 7051-Table of 
Contents list. The public inspection list will be updated 
immediately for documents filed on an emergency basis. 

NOTE: YOU WILL GNLY GET A LISTING OF DOCUMENTS ON 
FILE AND NOT THE ACTUAL DOCUMENT. Documents on 
public inspection may be viewed and copied in our office located 
at 800 North Capitol Street, N.W., Suite 700. The Fax-On-Demand 
telephone number is: 301-713-6905 


202-275-0920 








FEDERAL REGISTER PAGES AND DATES, DECEMBER 





63241-63690 
63691-63880 
63881-64108 
64409-64280. cece 13 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since the 
revision date of each title. 









































Memorandums: 
November 30, 1994 
December 15, 1994 
December 22, 1994 
Presidential Determinations: 








66638, 67132 
65893, 67132 

















62266, 62272, 62971, 
65704, 66629, 67122 
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64524 63733, 66814 63718, 63884, 65705, 65706, 66692, 66702 
64524 63733, 66814 66159, 66160, 66449, 66451, 
64524 66455, 66457, 66453, 66670, 
64524 63733, 66814 66671 
63733 

63733 

66814 61525, 61527, 63886, 
63733, 66814 63888, 63889 
63733, 66814 62218, 62234, 62276, 
64626 66672, 67584 
65607, 65610 












































Proposed Rules: 
NUNN Sc chglEWe cack ccekesastiveceed 63274 











63274 rae 
63733, 64524 63274, 64351 66489, 67068 
63733, 64524 63274, 64351 62995, 62997, 62998, 
63274 63000, 63002, 63003, 63065, 
, 63274, 64351 63275, 63277, 63278, 63281, 
63733, 64524, 66278 63274, 64351 63734, 64626, 64628, 64629, 
64524 oes 64351 64631, 64872, 64873, 64875, 
64524 65281, 65282, 65513, 65514, 
64524 65516, 65518, 65520, 65733, 
66491, 66493, 66494, 67238, 
67240, 67243 





























62360, 62361, 62362, 
64561, 66642, 66645 62363, 62364, 62365, 63937, 
67153 63938, 63939, 63940, 64877, 
64878, 64879, 64880, 65128, 
65284, 65285, 66278, 66279, 

66820 











62987, 63241, 63706, 
64561, 65920 

62562, 62987, 63241, 
63712, 65473, 65920 
63714 











63698, 63881, 65893, 
67132 


61767, 65243 61523, 61789, 61791, 
61767, 65243 61792, 61794, 62306, 62307, 
61767, 65243 62308, 62563, 63716, 64112, 
64283, 65898 64564, 64566, 64567, 64569, 
64844, 65245, 65927, 66669, 

67176, 67178 63656, 63676, 66692, 

71 61523, 62310, 62311, 66702 

62312, 62313, 62314, 62315, 65628, 65632, 65637, 
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65607, 65611 417 65714 said 61716 
65607, 65611 507 ; 

65607, 65611 
65607, 65612 
65607, 65612 
65607, 65612 





























61545, 61546, 62646, 
.--64120 62649, 63069, 63286, 63288, 
64845 63740, 63742, 64180, 64364, 
64365, 64640, 65000, 65523, 
: 65744, 65988, 66844, 66849 
....61800 
61800, 65442 








61859, 65744 
66072, 67256 


62570, 63248, 64301, 
64572, 64849, 65711, 66163, 
66165, 66181, 66458, 66471, 

66724, 67187 

65712, 65939, 66188 


63248, 64301, 64572, 


65712, 66181, 66471, 67187 
Proposed Rules: 

61844, 62370, 62644, 

64359, 64633, 64635, 64884, 

64909, 65739, 66280, 66498, 

66825, 67253 


61801, 62585, 62896, 
64303, 64580 

52 61545, 61546, 63045, 
63046, 63254, 63255, 63721, 
63723, 63724, 64130, 64131, 
64132, 64133, 64326, 64330, 
64332, 64336, 64338, 64612, 
64853, 65717, 65719, 65971 
62896, 64580 

61801, 62585, 64303, 

64580 

61549, 61820, 62324, 

66737 


63022, 63024, 63898, 
66198, 66199, 66430 


63068, 63943, 63944, 
63945, 64178, 64639 


61552, 63256, 65721, 
66740, 66741, 66744 
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64141 Pee 63049, 64159, 64855 66749 
6253 66749 210 




















1 
15 
26. 61828 









































22 64855 
ee 61828, 63210, 66254 
63 63909 
62330, 62609, 62613, 
63049, 63726, 64612, 65727, 
66748, 66749, 67090, 67090 
SEES TAR eae TS 63049 Sree 64742, 67380 
76 ...........62330, 62614; 66255, om pce SE TEE Sone ange 67390 

















by PLO: 71.05) 
4056. (Revoked in part 
by PLO. 7105) 














62609, 63257 

64159 a 63743, 67104 

.-.64642 LEIS «gg 

63750 
62390, 64378, 64381. 

64882, 65294, 65295, 65749, 
66287, 66883, 66884 

















64784, 67010 


ee 64786, 67014, 67065 
64 ............62328, 63726, 66485 4 64786 


...-63726, 64156, 64157 




















eiaciicied -.67017, 67027, "67030, 
67031 

67027, 67032 
SENET See a ee IE 64784 











” 67037 

67038, 67039, 67040 
64786 
67041, 67042 

67041, 67042 

et a Para ee 67044, 67045 
67041, 67042, 67046 











.---67041, 67042, 67061 
67041, 67042, 67052, 
67053 
a TT ae 62218; 65500 é. 
62329, 67227 Fe F 64859, 65256, 65505 
sos ee 63903 67017, 67026, 67030, , 66270, 66776 
63903, 67227 67034, 67037, 67038, 67041, aon ies 
63903, 67227 67042, 67045, 67047, 67049, 
63903, 67227 67051, 67052, 67055, 67066, 
67057 
67033, 67058, 67061 i "64268 
64268, 65460, 65464 


-.--61734, 61738, 61740, 


62498, 64268. 65460, 65464, : 
_...66487, 67090 65622, 66408 
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61555, 63062, 64346, 
64867, 66276 


> as ee Ser ea ca A 64383, 65990 
625... 


61744, 63162, 63975, 

63987, 64647; 64794, 64812, 
65311, 66507, 66509, 67267, Gio its..sceagad 65990, 67268 
67268 64383, 67268 








LIST OF PUBLIC LAWS 





Note: The list of Public Laws 
for the 103d Congress, 
Second Session, has been 
completed and will resume 
when bills are enacted into 


law during the 104th 
Congress, First Session, which 
convenes on January 4, 1995. 


A cumulative list of Public 
Laws for the 103d Congress, 
Second Session, was 
published in Part Il of the 
Federal Register on Monday, 
December 19, 1994. 





Would you like 
to know... 


if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 

(List of CFR Sections Affected), the 
Federal Register Index, or both. 


LSA « List of CFR Sections Affected 


The LSA (List of CFR Sections Affected) 

is designed to lead users of the Code of 
Federal Regulations to amendatory 

actions published in the Federal Register. 

The LSA is issued monthly in cumulative form. 
Entnes indicate the nature of the changes— 
such as revised, removed, or corrected. 
$26.00 per year. 





Federal Register index 


The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the issuing 
agencies. Significant subjects are carried 
as cross-references. 

$24.00 per year. 


A finding aid 1s included in each pubscation which lists 
Federal Register page numbers with the date of pubhcation 
in the Federal! Register 
































Superintendent of Documents Subscription Order Form 


Order Processing Code: 


* 5421 


L] YES, enter the following indicated subscriptions for one year: 


Charge your order. ee | ] 
It's easy! (Spay | a8 


To fax your orders (262) 512-2233 


___. LSA @ List of CFR Sections Affected (LCS) at $26.00 each 
__. Federal Register Index (FRSU) at $24.00 each 


The total cost of my order is $ . Price includes 
regular domestic postage and handling and is subject to 
change. International customers please add 25%. 





(Company or personal name) (Please type or print) 





(Additional address/attention line) 





(Street address) 





(City, State, Zip code) 





(Daytime phone including area code) 





(Purchase order no.) 


For privacy, check box below: 


~ () Do not make my name available to other mailers 


Check method of payment: 
C) Check payable to Superintendent of Documents 


O GPO Deposit Account FRET TIE I-(L] 
QVISA OMasterCard [_] [| |_| (expiration) 
PASSRACCRES RS eee Be 

















(Authorizing signature) 
Thank you for your order! 


Mailto: Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 








Printed on recycled paper 




















